Google 


This  is  a  digital  copy  of  a  book  lhal  w;ls  preserved  for  general  ions  on  library  shelves  before  il  was  carefully  scanned  by  Google  as  pari  of  a  project 

to  make  the  world's  books  discoverable  online. 

Il  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  thai  was  never  subject 

to  copy  right  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  dillicull  lo  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  lo  a  library  and  linally  lo  you. 

Usage  guidelines 

Google  is  proud  lo  partner  with  libraries  lo  digili/e  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  lo  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  panics,  including  placing  Icchnical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  n  on -commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  thai  you  use  these  files  for 
personal,  non -commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  lo  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  lile  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use.  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 

countries.  Whether  a  book  is  slill  in  copyright  varies  from  country  lo  country,  and  we  can'l  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  I  lie  lull  lexl  of  1 1  us  book  on  I  lie  web 
al|_-.:. :.-.-::  /  /  books  .  qooqle  .  com/| 


HARVA 


(&***  f  c 


REPORTS 


*\  -. 


OF 


CASES  ARGUED  AND  DETERMINED 


IX  THE 


STJPEEME    COUET 


OF  THE 


STATE    OF   VERMONT. 


BY 

JOHN  W.  ROWELL. 


VOLUME  47. 
NEW   SERIES,   VOL.    III. 


^'■9-*^ 


MONTPELIBR: 

PUBLISHED  BY  J.  &  J.  M.  POLAND. 

1876. 


i 

i 
i 


Entered  according  to  Act  of  Congress,  in  the  year  1875,  by 

JOHN  W.  BOWELL, 
In  the  Office  of  the  Librarian  of  Congress,  at  Washington. 


<*2^-    yi£«.    ^    /#/& 


\ 


\w 


JUDGES 


IN  THB 


SUPREME    COURT 


DURING  THE  TIME  OF  THESE  REPORTS. 


Hon.  JOHN  PIERPOINT,  Chief  Judge. 

Hon.  JAMES  BARRETT, 

Hon.  HOYT  H.  WHEELER, 

Hon.  HOMER  E.  ROYCE,  v 

Hon.  TIMOTHY  P.  REDPIELD,  ' A88I8TANT  •»*«»«■ 

Hon.  JONATHAN  ROSS, 

Hon.  H.  HENRY  POWERS,* 


*  Whose  term  commenced  December  1, 1874. 


ERRATA. 


Page  57,  line  4  from  bottom  of  syllabus,  for  "county,"  read  country. 

Page  66,  line  17  from  top,  for  u  was,"  read  were. 

Page  95,  line  10  from  top  of  syllabus,  for  u  influence,"  read  inference. 

Page  150,  line  14  from  top,  for  "5  Vt.,"  read  45  Ft 

Page  213,  line  8  from  bottom,  for  a  between,"  read  before. 

Page  322,  line  2  from  top  of  syllabus,  for  "  therefore,"  read  therefor. 

Page  322,  bottom  line,  for  u  time,"  read  times. 

Page  395,  line  6  from  bottom,  for  "  petitioners,"  read  commissioners. 

Page  472,  line  16  from  top,  for  "  authorized,"  read  authorize. 

Page  709,  line  3  of  syllabus,  for  "  effect,"  read  affect 
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William  E.  Bates  and  wipr  v.  B.  P.  Cilley. 

Evidence.    Competency  of  Married  Woman  as  Witness.    Practice. 

Amendment. 

In  case  by  husband  and  wife  for  injury  to  the  wife  occasioned  by  the  defendant's  dog 
biting  her,  the  defendant  was  not  allowed  to  show,  as  a  reason  why  the  suit  was 
brought,  and  as  bearing  upon  the  question  of  exemplary  damages,  that  shortly  be- 
fore the  injury  complained  of,  the  plaintiff  set  his  dog  and  the  defendant's  to  fight- 
ing, and  that  the  defendant  reproved  him  therefor. 

Where  a  man  is  temporarily  absent  from  home  for  a  day,  leaving  his  wife  at  home 
without  any  special  charge  or  agency,  and  only  with  such  as  married  women  living 
and  keeping  house  with  their  husbands  would  have  in  such  cases,  she  is  not  the 
agent  of  her  husband  so  that  she  can  be  a  witness  for  him  as  to  matters  transpiring 
during  his  absence. 

To  entitle  a  party  to  the  reversal  of  a  judgment  upon  the  ground  that  the  court  refused 
to  charge  as  requested,  it  should  appear  that  the  party  was  entitled  to  the  charge 
requested  as  matter  of  legal  right 

After  verdict  and  before  judgment  the  plaintiffs  were  permitted  to  amend  their  dec- 
laration by  striking  out  an  allegation  of  expense  and  loss  of  service  of  the  wife  to 
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the  husband.  The  trial  had  proceeded  solely  for  damage  to  the  wife.  Held^  no 
error. 
When  witnesses  differ  as  to  facts,  the  jury  should  consider  which  had  the  best  means 
of  knowledge — which  were  most  likely  to  be  mistaken.  As  a  general  rule,  it  is 
safer  and  better  for  the  jury  to  reconcile  conflicting  testimony  upon  the  theory  that 
the  witnesses  on  both  sides  intended  to  testify  truly,  rather  than  upon  a  theory  that 
would  involve  the  finding  that  on  one  side  or  the  other  they  had  committed  perjury. 
And  as  a  general  rule,  other  things  being  equal,  affirmative  testimony  is  entitled  to 
more  weight  than  negative  testimony. 

Case  for  the  defendant's  dog  biting  the  plaintiff  Mrs.  Bates, 
the  dog  being  accustomed  to  bite,  and  that  known  to  the  defend- 
ant. Plea,  the  general  issue,  and  trial  by  jury,  September 
term,  1872,  Peck,  J.,  presiding. 

Mrs.  Bates  testified  that  in  June,  1870,  she  went  with  her 
mother  to  the  defendant's  house  on  business ;  that  she  drove  up 
to  the  house,  and  the  dog  came  to  the  wagon  in  such  a  manner 
that  she  feared  he  would  bite  her,  and  she  called  to  some  of  the 
family  to  drive  him  away,  saying  he  would  bite  her,  whereupon 
the  defendant's  son  and  his  hired  woman  drove  the  dog  away,  and 
he  lay  down  near  the  wagon ;  that  she  went  into  the  house,  leav- 
ing her  mother  in  the  wagon,  and  when  she  came  out  and  went  to 
get  into  the  wagon,  the  dog  put  his  head  under  her  clothes  and 
bit  her  thigh  ;  that  she  then  told  the  defendant's  wife  that  the  dog 
had  bitten  her,  and  she  said  she  guessed  not,  whereupon  the  wit- 
ness went  into  the  house,  and  the  defendant's  wife  examined  the 
wound  and  bathed  it  in  liniment,  and  got  a  mirror  for  the  witness 
to  see  it.  Mrs.  Bates's  testimony,  and  that  of  other  witnesses  on 
the  part  of  the  plaintiffs  who  examined  the  place  where  she  testi- 
fied the  dog  bit  her,  tended  to  show  that  there  was  a  wound  there 
that  had  the  appearance  of  having  been  caused  by  a  bite. 

The  defendant's  evidence  tended  to  show  that  the  place  where 
Mrs.  Bates  claimed  to  have  been  bitten,  did  not  indicate  so  much 
of  a  wound  as  the  plaintiffs'  evidence  tended  to  show.  The 
defendant  introduced  three  women  as  witnesses,  whose  testi- 
mony tended  to  show  that  they  were  at  work  at  the  defendant's 
house  on  the.  day  Mrs.  Bates  was  there,  and  saw  her  when  she 
came  and  when  she  went  to  get  into  the  wagon  to  go  away,  and 
that  the  dog  did  not  bite  her. 
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The  defendant  was  a  witness  in  his  own  behalf,  and  while  on 
the  stand  his  counsel  offered  to  show  by  him  that  a  short  time 
before  the  day  of  the  injury  in  question,  the  plaintiff  Mr.  Bates 
was  passing  along  the  highway  by  the  defendant's  premises,  and  had 
a  dog  with  him,  and  that  he  set  his  dog  and  defendant's  dog  to 
fighting ;  that  the  defendant  went  out  and  parted  them,  or  sent 
his  hired  man  to  part  them,  and  spoke  to  Bates  about  it,  and  pro- 
tested to  him  against  doing  so.  To  this  the  plaintiff  objected, 
and  the  court  excluded  it ;  to  which  the  defendant  excepted. 

The  defendant  offered  his  wife  as  a  witness,  and  offered  to  show 
by  her  that  she  was  in  charge  of  the  house  and  premises  and 
affairs  out  around  the  house,  and  the  dog,  on  the  day  of  the  alleged 
injury,  he  being  absent  from  home,  and  to  show  by  her  what  she 
did  as  to  the  alleged  bite,  and  the  examination  she  made  of  it, 
and  what  she  and  Mrs.  Bates  then  said  about  it  and  its  appear- 
ance. The  plaintiff  objected  that  she  was  not  a  competent  wit- 
ness, being  defendant's  wife.  The  court  inquired  of  defendant's 
counsel  if  he  expected  to  show,  or  claimed,  that  she  had  any 
special  charge,  or  any  other  charge  or  agency  than  any  married 
woman  living  and  keeping  house  with  her  husband,  would  have 
in  case  of  the  temporary  absence  of  her  husband  from  home  for  a 
day,  and  the  counsel  replied  that  he  did  not.  The  court  excluded 
the  witness,  to  which  the  defendant  excepted. 

The  plaintiffs'  cbunsel  claimed  to  the  jury  that  they  ought  to 
allow  exemplary  damages,  and  the  defendant's  counsel  claimed 
otherwise  ;  but  no  question  was  ma*de  to  the  court  on  the  subject, 
and  the  court  did  not  charge  in  relation  thereto,  and  was  not  re- 
quested to,  until  after  the  charge,  but  before  the  jury  had  retired, 
when  the  defendant  requested  the  court  to  charge  that  exemplary 
damages  should  not  be  allowed ;  but  the  court  refused,  and  the 
defendant  excepted. 

The  court  in  the  charge  in  the  first  place  stated  to  the  jury 
specifically  what  facts  it  was  necessary  for  them  to  find  proved  in 
order  to  entitle  the  plaintiff  to  recover ;  one  of  which  was,  that 
the  defendant's  dog  bit  Mrs.  Bates;  and  further  charged  in  a   ' 
manner  to  which  no  exception  was  taken  by  the  defendant's  coun- 
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sel,  except  as  to  that  portion  of  the  charge  which  follows,  to  which 
the  defendant  excepted — to  wit : 

"Gentlemen,  it  is  for  you  to  judge  of  the  weight  of  evidence, 
where  witnesses  are  conflicting.  In  reconciling  testimony,  there 
are  some  rules  that  experience  has  settled  to  be  salutary  to  take 
into  consideration  in  determining  as  between  the  testimony  of  con- 
flicting witnesses.  Where  two  classes  of  witnesses  differ  as  to 
what  the  facts  were,  in  the  first  place,  take  into  consideration 
which  has  the  best  means  of  knowing — which  had  the  best  oppor- 
tunity at  the  time  of  knowing  what  the  real  facts  were.  If  both 
were  situated  so  that  they  might  have  known,  which  had  the  best 
means — which  would  be  most  likely  to  be  mistaken.  That  is  a 
rule  applicable  to  this  case  If  Mrs.  Bates  was  bitten  as  she 
testified,  she  would  be  pretty  likely  to  know  it  at  the  time.  It 
would  be  pretty  likely  to  make  an  impression  on  her  mind  that 
she  would  remember.  And  if  she  was  not  bitten,  it  is  pretty 
difficult  to  conceive  how  she  could  get  any  idea  into  her  mind 

that  she  had  been  bitten,  if  she  had  not. 

******* 

"Another  thing,  gentlemen,  in  relation  to  reconciling  testimony; 
if  it  can  reasonably  be  so,  consistent  with  the  honesty  of  witnesses 
on  both  sides,  that  is,  as  a  general  rule  where  witnesses  differ,  if 
you  can  give  a  solution  of  it  which  will  be  satisfactory  to  your 
minds  upon  the  theory  that  they  all  intend  to  tell  the  truth,  that 
is  generally  a  safer  way  of  reconciling  testimony,  than  it  is  to 
reconcile  it  upon  another  theory  which  must  involve  the  findiug 
that  witnesses  on  one  side  or  the  other  had  committed  perjury, 
and  sworn  to  what  they  knew  was  not  true.  Now,  applying  that 
to  this  case,  see  whether  it  is  consistent  with  the  honesty  of  Mrs. 
Bates  and  her  mother  (in  testifying  as  they  do),  that  this  dog  did 
not  bite  them  (Mrs.  Bates);* and  it  is  pretty  difficult,  as  far  as 
Mrs.  Bates  is  concerned,  to  come  to  the  conclusion  that  she  did 
not  tell  the  truth,  without  saying  that  she  has  committed  perjury. 
I  don't  know  but  you  can  find  some  way  of  saying  that  she  is 
mistaken,  but  I  should  think  it  rather  difficult.  The  evidence  on 
the  part  of  the  defense  tends  to  show  that  the  dog  did  not  approach 
her.  Suppose  the  dog  did  approach  her,  and  bite  her  as  she  says, 
is  there  any  way  that  you  can  say  that  the  others  may  be  honest 
in  what  they  testify;  that  the  dog  might  have  gone  there  and  they 
not  seen  him,  and  they  think  that  he  did  not  go  there  at  all?  That 
is  generally  the  safer  way  to  reconcile  testimony;  reconcile  it  upon 
a  view  that  will  not  involve  the  conclusion  that  the  witnesses  on 
either  side  have  committed  perjury.     And  the  reason  is,  that  there 
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may  be  cases,  may  be  instances — it  is  generally  more  probable, 
other  things  being  equal — that  witnesses  come  into  court  and 
testify  wrongfully,  that  is,  testify  to  what  is  really  not  true,  by 
mistake,  by  misunderstanding,  by  thinking  they  are  telling  the 
truth,  when  really  they  are  mistaken — there  are  more  instances 
of  that,  and  it  is  more  likely  to  be  so,  than  it  is  that  a  witness 
comes  into  court  and  intentionally  manufactures  a  story  which  he 
knows  there  is  no  truth  in. 

"Another  rule,  gentlemen,  as  between  affirmative  and  negative 
testimony;  where  witnesses  are  present  on  an  occasion,  and  some 
of  them  testify  to  having  seen  something  done,  or  to  have  seen  a 
transaction,  and  others  present  say  they  did  not  see  it,  the  testi- 
mony of  those  that  did  see  it,  is  affirmative,  and  the  testimony  of 
those  that  swear  they  did  not,  is  negative.  As  a  general  rule, 
other  things  being  equal,  affirmative  testimony  is  entitled  to  more 
weight,  because  it  is  more  probable  that  a  thing  might  take  place 
when  different  persons  are  present,  and  some  one  present  not 
notice  it,  not  see  it — provided  the  witnesses  are  honest  in  testify- 
ing— than  it  is  that  witnesses  present  should  think  they  saw  a 
thing  take  place  when  they  did  not.     For  that  reason,  affirmative 

testimony,  other  things  being  equal,  is  entitled  to  more  weight. 

******* 

"If  you  find  this  case  made  out  by  the  proof,  then  the  plaintiff 
will  be  entitled  to  recover  damages  ;  and  as  to  the  damages,  I  have 
nothing  in  particular  to  say.  If  the  plaintiff  is  entitled  to  recover, 
she  is  entitled  to  recover  a  fair  and  reasonable  compensation.  It 
is  not  necessary,  in  order  to  entitle  the  plaintiff  to  recover,  that  the 
biting  should  have  been  to  any  given  extent.  If  the  plaintiff  recovers, 
it  is  for  you  to  give  such  damages  as  you  think  would  be  a  fair 
and  reasonable  compensation,  according  to  the  extent  of  the  injury, 
the  character  of  it,  and  the  inconvenience  that  was  produced  ;  and 
take  the  whole  matter  into  consideration." 

After  hearing  and  before  judgment,  the  defendant  filed  a  motion 
in  arrest  of  judgment  for  the  insufficiency  of  the  declaration.* 
After  hearing  and  before  judgment  on  this  motion,  or  on  the  ver- 
dict, the  plaintiff,  by  leave  of  ccurt,  struck  out  of  the  declaiation 
the  words,  "and  the  said  plaintiffs  have  paid  out  in  and  about 
healing  said  wound,  and  the  plaintiff  hath  lost  the  services  of  said 
Charlotte  ;"  to  which  defendant  excepted.  The  trial  proceeded 
for  the  recovery  of  the  damage  to  Mrs.  Bates  only,  and  for  such 

*  No  papers  were  furnished  me  showing  the  grounds  of  the  motion.—  Reporter. 
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damage  as  she  was  entitled  to  recover,  and  not  for  any  damage  to 
her  husband,  and  the  jury  were  instructed  on  this  point  accord- 
ingly, to  which  no  exceptions  were  taken.  The  court  overruled 
the  motion  in  arrest,  to  which  defendant  excepted. 

C.  J.  Gleason,  for  the  defendant. 

It  was  competent  for  the  defendant  to  show  that  the  plaintiff 
Bates  set  tho  dogs  to  fighting,  and  that  the  defendant  reproved 
him  therefor,  as  furnishing  an  explanation  for  that  state  of  feel- 
ing which  induced  the  commencement  of  this  suit,  and  as  bearing 
upon  the  question  of  exemplary  damage. 

The  defendant's  wife  was  a  competent  witness.  Gen.  Sts.  ch. 
36,  §  27  ;   Orcutt  v.  Estate  of  Cook,  37  Vt.  515. 

It  was  the  duty  of  the  court  to  charge  the  jury  on  the  question 
of  exemplary  damage ;  it  was  one  of  the  questions  made  in  tho 
case ;  it  was  argued  on  both  sides ;  and  either  party  had  a  right 
to  have  the  law  of  the  subject  stated  to  the  jury.  Vaughan  v. 
Porter,  16  Vt.  266;  Whitney  v.  Lynde,  lb.  5?9;  Hazard  v. 
Smith,  21  Vt.  123 ;  Merritt  et  al.  v.  Closson,  36  Vt.  172. 

The  charge  upon  reconciling  evidence  did  not  present  the  testi- 
mony to  the  jury  fairly.  We  insist  that  it  was  error  for  the 
court  to  argue  the  case  as  they  did,  by  saying  that  if  Mrs.  Bates 
was  bitten,  she  would  have  been  pretty  likely  to  have  known  it  at 
the  time.  The  charge  of  the  court  as  to  affirmative  and  negative 
testimony  was  improper  in  this  case.  The  defendant's  witnesses 
did  not  testify  that  they  did  not  see  the  dog  bite  Mrs.  Bates,  but 
testified  that  he  did  not  bite  her.  Why  should  the  court  argue 
to  the  jury  that  defendant's  witness  might  be  mistaken,  but  that 
the  plaintiff's  could  not  be,  without  perjury? 

The  declaration  alleged  damage  to  the  husband  and  wife,  and 
the  court  instructed  the  jury  to  "  take  the  whole  matter  into  con- 
sideration," and  it  is  to  be  presumed  that  they  rendered  a  verdict 
upon  "  the  whole  matter."  After  verdict  upon  two  causes  of 
action,  it  is  not  competent  to  amend  the  record  so  as  to  have  it 
stand  for  one,  and  retain  the  verdict.  Haskell  v.  Bowen,  44 
Vt.  579. 

The  judgment  should  have  been  arrested.     This  is  not  like 


AUGUST  TERM,  1874. 


Bates  and  wile  v.  Cilley. 


Kimball  v.  Ladd,  42  Yt.  There,  verdict  was  rendered  on  a  part 
of  the  declaration  only,  and  all  on  one  cause  of  action.  Harding 
v.  Cragie,  8  Vt.  501 ;  Hazelton  v.  Weare,  lb.  480 ;  Needham  v. 
McAuLey,  13  Yt.  68 ;  Haskell  v.  Bowen,  supra. 

L.  L.  Durante  for  the  plaintiffs. 

That  the  amendment  was  properly  allowed,  is  fully  sustained 
by  Kimball  v.  Ladd  and  Haskell  v.  Bowen,  cited  by  the  defend- 
ant's counsel. 

The  opinion  of  the  court  was  delivered  by 

Royce,  J.  The  testimony  offered  by  the  defendant  as  to  the 
plaintiff's  setting  his  dog  to  fighting  with  the  defendant's  dog  a 
short  time  before  it  was  claimed  that  the  defendant's  dog  bit  the 
female  plaintiff,  was  properly  excluded.  There  was  no  such  con- 
nection between  the  fact  offered  to  be  proved  and  the  injury  com- 
plained of,  as  made  the  evidence  admissible  for  any  purpose. 

The  only  ground  upon  which  it  was  claimed  that  the  defend- 
ant's wife  was  a  competent  witness  was,  that  she  was  the  agent  of 
her  husband.  The  relation  of  principal  and  agent  takes  place 
wherever  one  person  authorizes  another  to  do  acts  or  make  en- 
gagements in  his  name.  Paley  on  Principal  and  Agent,  1.  The 
defendant  did  not  claim  that  his  wife  had  any  special  charge,  or 
any  other  charge  or  agency  than  any  married  woman  living  and 
keeping  house  with  her  husband  would  have  in  case  of  the  tempo- 
rary absence  of  her  husband  from  home  for  a  day.  This,  in  our 
judgment,  comes  far  short  of  establishing  the  legal  relationship  of 
principal  and  agent  between  the  husband  and  wifo,  so  as  to  clothe 
her  with  authority  to  bind  him  by  her  acts  during  any  such  tem- 
porary absence  from  home,  and  to  give  him  the  benefit  of  her 
testimony,  in  case  he  may  find  it  for  his  advantage  to  denominate 
her  his  agent.  The  cases  of  White  v.  Langdon,  30  Vt.  599, 
Upham  ft  Clay  v.  Wheelock,  36  Vt.  27,  and  Goodrich  v.  Tracy, 
43  Vt.  314,  are  good  authority  against  the  admissibility  of  this 
evidence. 

To  entitle  a  party  to  the  reversal  of  a  judgment  upon  the 
ground  that  the  court  refused  to  charge  as  requested,  it  should 
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appear  that  the  party  was  entitled,  as  a  matter  of  legal  right,  to 
the  charge  requested.  It  is  sufficient  to  say  that  it  does  not  ap- 
pear in  this  case  that  the  plaintiffs  were  not  entitled  to  exemplary 
damages.  From  what  does  appear,  we  are  inclined  to  the  opinion 
that  the  charge  upon  this  subject  was  quite  as  favorable  to  the  de- 
fendant as  it  should  have  been.  The  jury  probably  regarded 
what  was  said  by  the  court  as  intended  to  limit  the  plaintiffs' 
right  of  recovery  to  actual  damages.  The  motion  in  arrest  was 
properly  overruled.  No  question  can  be  made  but  that  the  court 
could  properly  have  permitted  the  amendment  by  striking  out  the 
words  in  the  declaration  which  were  stricken  out,  if  leave  had 
been  asked  before  trial ;  and  where  the  court  can  allow  an  amend- 
ment, they  do  it  in  the  exercise  of  a  discretionary  power,  and 
their  action  is  not  revisable.  The  motion  to  amend  was  made  after 
hearing  and  before  judgment.  The  exceptions  state  that  the  trial 
proceeded  for  the  recovery  of  the  damages  to  the  wife  plaintiff 
only,  and  for  such  damages  as  she  was  entitled  to  recover,  and 
not  for  any  damage  to  the  husband  plaintiff;  and  the  jury  were 
instructed  accordingly,  to  which  no  exceptions  were  taken.  The 
declaration,  when  amended,  stated  the  cause  of  action,  and  the 
only  cause  of  action  upon  which  the  trial  was  had,  and  which  the 
jury,  under  the  instructions  of  the  court,  could  have  considered. 
The  only  purpose  to  be  accomplished  by  it  was,  to  avoid  a  tech- 
nical objection  which  might  have  been  made  under  a  general  ver- 
dict. The  application  was  seasonably  made.  Kimball  v.  Ladd, 
42  Vt.  747.  And  the  power  to  grant  it  was  clearly  conferred  by 
§  41,  ch.  30,  of  the  Gen.  Sts. 

We  have  carefully  criticised  that  portion  of  the  charge  to  which 
exception  was  taken,  and  have  failed  to  discover  in  it  anything  to 
justify  the  severe  animadversions  of  counsel ;  but  on  the  contrary, 
we  regard  it  as  being  an  able  and  just  presentation  of  the  rules 
by  which  jurors  should  be  governed  in  weighing  and  reconciling 
testimony,  as  laid  down  by  the  best  writers  upon  the  law  of  evi- 
dence, and  as  recognized  by  the  highest  judicial  authority. 

The  judgment  is  affirmed. 
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Joseph  Gilbert  v.  Hiram  Earl. 
Former  Recovery.    Evidence.     Costs. 

In  assumpsit  before  a  justice,  the  defendant  therein  relied  in  defence  wholly  upon 
showing  a  settlement  of  the  plaintiff's  claim,  and  expressly  refused  to  present  any 
claim  in  offset,  or  to  submit  any  question  for  the  determination  of  the  justice,  except 
the  question  of  settlement.  On  cross-examination  the  defendant  was  inquired  of 
and  testified  as  to  certain  items  of  deal  between  him  and  the  plaintiff,  and  the 
plaintiff  testified  as  to  the  same  matter.  The  justice,  finding  those  items  credited 
to  the  defendant  on  the  plaintiff's  book,  allowed  them  to  the  defendant  in  offset, 
and  rendered  judgment  for  the  plaintiff  for  the  balance,  from  which  no  appeal  was 
taken.  Held,  in  a  suit  by  that  defendant  against  that  plaintiff,  that  those  items 
were  barred  by  that  judgment. 

When  the  record  of  a  judgment  does  not  show  of  what  the  judgment  was  made  up, 
it  is  competent  to  show  that  fact  by  evidence  aliunde. 

All  the  items  of  the  plaintiff's  account  were  litigated  before  the  auditor.  On  one 
of  them  he  prevailed,  and  on  two  he  failed.  The  defendant  filed  a  plea  in 
offset  at  the  term  at  which  the  auditor's  report  was  filed,  on  which  he  prevailed, 
and  jndgment  was  rendered  in  his  favor  for  a  balance.  The  final  hearing  was  not 
delayed  because  the  plea  was  not  earlier  filed,  and  no  more  costs  were  made  before 
the  auditor  in  litigating  all  the  items  of  the  plaintiff's  account  than  would  have 
been  made  in  litigating  the  one  allowed,  or  those  disallowed.  The  county  court 
denied  costs  to  the  plaintiff,  and  allowed  costs  to  the  defendant  during  the  pendency 
of  the  suit.  Held,  matter  of  discretion  in  the  county  court,  and  that  there  was  no 
error. 

Book  Account.  The  plaintiff  claimed  to  recover  $10  for  labor 
for  the  defendant's  son,  $10  for  labor  for  the  defendant,  and  $40 
for  a  pair  of  harnesses  sold  the  defendant.  It  appeared  beforo 
the  auditor  that  the  defendant  brought  an  action  of  general 
assumpsit  against  the  plaintiff  before  one  Perley,  a  justice  of  the 
peace,  wherein  he  recovered  judgment  against  the  plaintiff  for 
$12.30,  from  which  no  appeal  was  taken.  The  defendant  claimed 
that  the  last  two  items  of  the  plaintiff's  account  were  adjudicated 
in  that  suit,  and  proved  said  judgment  as  a  bar  thereto,  and  as 
an  offset  to  the  first  item,  against  the  plaintiff's  objection.  The 
auditor  found  that  both  parties  appeared  in  that  suit,  and  that  the 
defendant  therein  orally  pleaded  a  settlement,  but  claimed  no 
offset,  and  told  the  justice  that  he  submitted  no  question  for  his 
determination  except  as  to  said  settlement,  that  if  he  found  a  settle- 
ment, he  claimed  his  costs,  otherwise,  he  admitted  that  the  plain- 
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tiff  should  have  judgment,  as  he  did  not  go  for  any  thing  due  him; 
that  the  justice  notwithstanding,  allowed  the  plaintiff  the  last  two 
items  of  his  account  presented  before  the  auditor,  at  $50,  by  way 
of  offset,  because  he  found  them  credited  to  the  plaiutiff  on  the 
defendant's  book,  and  not  because  the  plaintiff  presented  them  for 
allowance;  that  the  plaiutiff  iu  that  suit  was  allowed  $14  for 
moving  the  plaintiff  in  this  suit  to  Plainficld,  in  regard  to  which 
the  latter  then  testified  on  cross-examination,  that  the  defendant 
was  to  move  him  to  Plainficld  and  give  him  $40  in  money  for  the 
harnesses,  which  the  defendant  denied,  and  claimed  he  was  to 
give  only  the  $40  for  the  harnesses.  The  plaintiff  claimed  the 
same  before  the  auditor,  and  the  auditor  found  the  fact  accord- 
ingly, and  that  the  $14  was  wrongly  allowed  by  the  justice,  and 
he  deducted  that  sum  from  $20  which  the  plaintiff  had  otherwise 
received  towards  the  harnesses,  and  allowed  the  plaintiff's  account, 
less  $0,  at  $60.57,  unless  said  judgment  was  a  bar,  and  could  be 
offset  as  claimed,  in  which  event  he  deducted  the  amount  of  said 
judgment  from  the  $14,  and  allowed  the  balance,  with  interest,  at 
$1.87;  but  if  said  judgment  was  a  bar,  but  could  not  be  offset,  he 
allowed  the  first  item  of  the  plaintiff's  account  and  the  $14  with 
interest,  at  $26.40.  The  defendant  was  allowed  to  show  before 
the  auditor  by  the  testimony  of  the  justice,  against  the  plaintiff's 
objection,  how  said  judgment  was  made  up,  what  items  were 
allowed  and  what  disallowed,  and  how  the  $50  came  to  bo 
allowed  in  offset. 

The  defendant  pleaded  said  judgment  in  offset  during  the  term 
at  which  the  auditor's  report  was  filed.  The  court,  at  the  Sep- 
tember term,  1873,  Peck,  J.,  presiding,  allowed  the  first  item  of 
the  plaintiff's  account  at  $11.10,  and  disallowed  the  other  two 
items,  and  allowed  said  judgment  in  offset  at  $13.30,  and  rendered 
judgment  on  the  report  for  the  defendant  for  $2.10  damages,  and 
costs;  to  which  the  plaintiff  excepted. 

The  plaintiff  claimed  to  recover  costs  up  to  the  term  the  plea  in 
offset  was  filed,  and  the  defendant  claimed  to  recover  costs  during 
the  pendency  of  the  suit,  aud  that  the  plaintiff  be  allowed  no  costs. 
It  was  agreed  that  no  more  costs  were  made  in  trying  all  tho  items 
of  the  plaintiff's  account  than  would  have  been  made  in  trying  the 
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two  which  were  disallowed;  and  that  no  more  were  made  before 
the  auditor  than  would  have  been  made  in  trying  the  one  which 
was  allowed  ;  and  that  the  final  hearing  was  not  delayed  because 
the  plea  in  offset  was  not  sooner  filed.  The  plaintiff  filed  no  for- 
mal replication  to  the  plea  in  offset,  but  the  defendant  introduced 
a  copy  of  the  record  of  the  judgment  pleaded,  without  objection. 
The  court  adjudged  as  to  costs  as  claimed  by  the  defendant.  The 
plaintiff  excepted  to  the  disallowance  of  costs  to  him,  and  to  the 
allowance  of  costs  to  the  defendant  before  the  term  at  which  the 
plea  in  offset  was  filed. 

S.  C.  Shurtleffy  for  the  plaintiff. 

The  last  two  items  of  the  plaintiff's  account  are  not  barred  by 
the  justice's  judgment ;  they  were  not  pleaded  or  presented  in 
offset,  and  were  not  before  the  justice  for  adjudication.  In  order 
to  be  barred  by  that  judgment,  the  burden  of  proof  is  upon  the 
defendant  to  show  that  they  were  presented  in  offset.  Seddan  et 
ah  v.  Tutop,  6  T.  R.  607  ;  Squires  v.  Whipple,  2  Vt.  Ill ;  Stearns 
v.  Admr.  of  Stearns,  32  Vt.  678.  The  most  the  defendant  can 
claim  is,  that  the  $50  allowed  the  plaintiff  in  offset  should  be 
treated  as  payment  pro  tanto  on  the  plaintiff's  claim.  If  a  justice 
or  a  party  allow  a  defendant  a  claim  in  offset  without  the  defen- 
dant's knowledge,  in  order  to  be  a  bar,  the  whole  claim  should  be 
allowed,  otherwise  it  would  be  a  fraud.  The  testimony  of  the 
justice  was  improperly  admitted. 

The  court  below  erred  on  the  question  of  costs.  Gen.  Sts.  ch. 
33,  §17  ;  Philbrick  v.  Philbrick,  27  Vt.  786  ;  Brainard  v.  Casey 
et  al.  37  Vt.  479. 

J5T.  E.  Carter,  for  the  defendant. 

The  last  two.items  of  the  plaintiff's  account  were  fully  adjudi- 
cated in  the  suit  before  the  justice.  It  was  a  matter  fully  within 
his  jurisdiction  to  try  and  determine.  The  plaintiff  is  therefore 
estopped  by  the  judgment  of  the  justice  from  recovering  these 
items  ;  for  it  is  a  well  settled  principle  of  law,  that  when  a  matter 
of  fact  has  been  once  adjudicated  and  determined  by  a  judicial 
tribunal  having  competent  jurisdiction,  all  parties  and  privies 
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thereto  are  forever  concluded  and  estopped  from  further  litigating 
the  same  fact  anew.  Squires  v.  Whipple,  2  Vt.  Ill ;  Carpenter 
v.  Pier,  30  Vt.  81 ;  Atwood  v.  Robbins,  35  Vt.  530.  The  offset 
was  properly  allowed  in  that  suit.  Harrington  v.  Hall,  2  Aik. 
175. 

The  court  was  correct  in  allowing  to  the  defendant  full  costs. 
This  case  does  not  come  within  §  17,  ch.  33,  of  the  Gen.  Sts.  The 
plaintiff  made  no  replication  to,  and  joined  no  issue  on,  the  plea  in 
offset,  but  admitted  it ;  therefore  the  defendant  is  entitled  to  recover 
full  costs.  Ainsworth  v.  Drew,  14  Vt.  563  ;  Brainard  v.  Casey, 
37  Vt.  479.  The  defendant  could  not  make  his  judgment  an  item 
of  book  account  before  the  auditor,  and  could  only  take  advantage 
of  it  by  direct  plea  in  offset;  and  a  final  balance  having  been 
found  due  the  defendant,  he  is  entitled  to  recover  full  costs. 
Ainsworth  v.  Drew,  supra. 

The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  It  appears  that  justice  Perlcy,  in  point  of  fact, 
considered  and  adjudicated  the  last  two  items  of  the  plaintiff's 
account  for  which  he  claims  to  recover  in  the  present  suit.  It  is 
true  that  this  plaintiff  did  not  present  them  as  defendant  in  that 
suit.  Yet,  as  they  were  found  credited  to  him  on  this  defend- 
ant's book  as  plaintiff  in  that  suit,  in  finding  the  balance  between 
them  in  that  suit,  said  two  items  were  made  the  subject  of  inquiry 
and  testimony  by  both  parties  in  the  trial  before  said  justice. 
This  plaintiff  was  therefore  cognizant  of  the  fact  of  such  adjudi- 
cation by  said  justice,  and  did  not  appeal  therefrom.  He  must 
therefore  be  regarded  as  having  acquiesced  in  the  making  of  such 
adjudication,  notwithstanding  what  he  bad  said  as  to  not  submitting 
any  matter  of  claim  in  his  own  favor  to  be  tried  in  that  case. 
This  being  so,  of  course  that  judgment  is  couclusivc  as  to  all 
matters  upon  which  it  was  predicated.  Where  the  record  docs 
not  show  specifically  those  matters,  it  is  proper,  and  is  common 
practice,  to  show  them  by  evidence  aliunde  the  record.  Of  course 
then  that  judgment  would  bar  said  two  items  as  matters  of  claim 
in  this  suit,  and  would  be  proper  as  an  offset  to  that  item  of  the 
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plaintiff's  claim  that  was  not  embraced  in  that  judgment.  Au- 
thorities need  not  be  cited  upon  these  propositions. 

The  subject  of  costs  presents  only  a  question  of  apportionment. 
All  the  items  of  plaintiff's  account  were  litigated  before  the 
auditor.  On  two  of  them  he  failed ;  on  one  he  prevailed. 
Thus  far  then  there  was  no  ground  for  apportionment  in  his  favor. 
Ho  was  not  subjected  to  any  delay  by  the  offset  not  having  been 
filed  at  an  earlier  day.  He  is  just  as  well  off  as  if  it  had  been 
filed  the  first  term  the  cause  was  entered  in  court.  That  offset 
defeated  his  recovery,  and  gave  a  balance  for  the  defendant.  It 
is  not  apparent  that  the  county  court  committed  any  error  in  law 
in  disposing  of  the  subject  of  costs.  As  it  is  presented  in  this  case, 
it  was  properly  a  matter  for  the  discretion  of  the  court ;  and  the 
exercise  of  it  was  not  contrary  to  the  statute  referred  to,  and 
was  consistent  with  what  has  been  held  by  this  court  in  the  cases 
referred  to.     27  Vt.  786 ;  35  Vt.  38. 

Judgment  affirmed. 


Norwich  University  v.  Edward  Denny. 
Principal  and  Agent. 

One  having  authority  to  sign  the  name  of  another  to  a  subscription  paper,  may  pro- 
cure a  third  to  do  it  in  his  presence. 

Assumpsit  upon  a  subscription  of  $200  to  induce  the  location 
of  the  plaintiff  university  at  Northfield.  Plea,  the  general  issue  ; 
trial  by  jury,  and  verdict  for  the  plaintiff,  September  term,  1872, 
Peck,  J.,  presiding.  Exceptions  by  the  defendant.  The  facts 
sufficiently  appear  in  the  opinion  of  the  court. 

Heman  Carpenter,  for  the  defendant. 

Geo.  M.  Fisky  for  the  plaintiff,  cited  Story  Agency,  109,  and 
cases  cited  ;  Moulton  v.  Hall  et  ah.  27  Vt.  233  ;  Andrus  v.  How- 
ard9  36  Vt.  248. 
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The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  The  liability  of  the  defendant  for  the  sum  claimed 
depended  on  the  subscription  of  his  name  to  the  paper  presented. 
If  his  name  was  put  there  by  his  authorization,  then  he  is  liable  ; 
if  not  by  his  authorization,  then  he  is  not  liable.  Whatever  au- 
thorization was  given,  he  gave  to  Dr.  Nichols.  The  question  of 
fact  in  controversy  in  the  jury  trial  was,  whether  the  defendant 
gave  such  authorization  to  Dr.  Nichols.  That  was  determined  by 
the  jury  upon  legitimate  evidence,  with  proper  instructions  by  the 
court.  It  is  shown  and  agreed  that  the  defendant's  name  was  put 
there  by  the  procurement  of  Dr.  N.,  pretending  to  act  in  virtue  of 
authority  from  the  defendant. 

It  is  now  insisted  that  Dr.  N.  could  not  delegate  such  authoi 
so  as  to  enable  another  to  make  a  binding  subscription  of  the 
fendant's  name.  This  cannot  be  maintained.  It  is  matter  of  en- 
tire indifference  for  any  purpose  or  reason  by  what  hand  the  name 
was  written  ;  provided  it  was  done  by  the  procurement  of  Dr.  N.  * 
under  and  in  execution  of  the  authority  given  by  the  defendant  to 
him.  He  might  as  well  do  it  by  the  fingers  of  another  person,  as 
by  the  pen  of  another  person.  He  was  not  delegating  any  au- 
thority, but  only  performing  an  authorized  act  by  a  servant,  in- 
stead of  doing  it  with  his  own  hand.  It  was  the  act  of  his  mind 
and  will,  and  was  an  effectual  doing  by  him  of  the  act  he  wns  au- 
thorized to  do. 

It  differs  entirely  from  cases  in  which  the  person  is  authorized [ 
to  do  things  requiring  the  exercise  of  that  person's  judgment  and  \ 
discretion,  which  can  be  exercised  only  by  the  person  himself. 
An  arbitrator  cannot  delegate  his  function  to  another ;  but  having 
heard  and   decided  as   arbitrator,  he  can  have  another  person 
draw  up  his  award  and  put  his  name  to  it,  instead  of  doing  it  him- 
self.    So  in  this  case,  Dr.  N.  could  execute  the  authority  confer- 
red on  him  bjthe  defendant,  by  procuring  another  to  use  the  pen 
under  the  direction  of  his  own  mind  and  will,  instead  of  using 
the  pen  himself. 
Judgment  affirmed.  x 
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T.  P.  Redpibld  and  C.  J.  Gleabon  v.  J.  M.  Dana,  Justus 

BtJRNHAM,   AND   NATHANIEL   NELSON. 

Liability  for  Service  Performed  for  Another. 

In  order  to  make  one  liable  for  service  performed  for  another,  he  must  either  there- 
unto expressly  promise,  or  so  conduct  himself  that  the  party  rendering  the  service 
has  a  right  to  understand,  and  does  understand,  that  he  will  be  responsible  therefor. 

Book  account.  The  plaintiffs  were  attorneys  and  partners. 
In  February,  1867,  all  the  defendants  came  to  the  plaintiffs' 
office,  and  said  they  wished  to  consult  them  about  an  action  of 
replevin  then  pending  in  favor  of  Samuel  Daniels  against  the  de- 
fendant Nelson,  and  also  about  an  action  of  trespass  for  false 
imprisonment,  then  pending  or  about  to  be  commenced  against  the 
defendants  Nelson  &  Burnham.  They  related  to  the  plaintiffs 
the  facts  concerning  the  suits,  and  their  own  connection  with  the 
affairs  of  school  district  No.  6  in  Woodbury,  and  employed  the 
plaintiffs  to  defend  said  suits.  The  defendant  Dana  was  at  the 
time  clerk  and  treasurer  of  said  district,  Burnham  was  prudential 
committee,  and  Nelson  collector.  Nelson,  as  such  collector,  had 
distrained  a  mare  as  the  property  of  one  Luke  Daniels,  for  the 
payment  of  a  tax  against  him,  and  said  Samuel  Daniels  brought 
said  replevin  suit  for  the  mare.  Nelson  had  also  arrested  Luke 
Daniels  on  another  tax-bill  and  warrant,  and  carried  him  part 
way  to  jail,  and  the  trespass  suit  was  for  that.  Said  suits  were 
both  entered  at  the  March  term  1867  of  Washington  county  court, 
and  the  plaintiffs'  charges  were  all  incurred  in  the  defence  thereof. 
Before  any  trial  in  the  trespass  suit,  it  was  ascertained  that  the 
tax-bill  on  which  the  arrest  was  made,  was  made  out  for  a  larger 
amount  than  the  district  voted  to  raise,  whereupon  the  plaintiffs 
told  Nelson  that  he  could  not  successfully  defend  the  suit,  and 
advised  a  settlement  thereof,  which  was  effected ;  and  Burnham 
called  at  the  plaintiffs'  office  and  paid  their  charges  in  that  suit, 
admitting  that  it  was  his  fault  in  making  the  tax-bill  too  large, 
and  the  plaintiffs  credited  the  amount  thus  paid  them. 
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The  replevin  suit  was  tried  in  the  county  and  in  the  supreme 
court,  and  the  plaintiff  therein  finally  recovered,  and  the  plaintiffs' 
charges  were  for  services  in  defending  that  suit.  Before  the  de- 
fendants went  to  consult  the  plaintiffs  at  all,  they  advised  to- 
gether in  regard  to  said  suits,  and  Dana  and  Burnham  advised 
Nelson  to  defend  the  replevin  suit,  and  Dana  went  to  the  plaintiffs9 
office  in  February  as  aforesaid,  at  the  request  of  Nelson  and 
Burnham,  and  carried  the  district  records,  to  have  them  examined 
by  their  counsel.  At  the  time  the  plaintiffs  were  employed  as 
aforesaid,  the  defendants'  relation  to  the  district  was  discussed, 
and  the  district's  liability  to  pay  the  plaintiffs,  talked  over,  and 
the  defendants  were  informed  that  the  district  could  not  be  made 
liable,  except  by  vote  for  that  purpose,  and  the  defendants 
assured  the  plaintiffs  that  the  district  were  all,  except  said 
Daniels,  in  favor  of  defending  the  suits,  and  would  vote  to  pay 
the  expense  thereof,  and  that  they  would  see  to  that  matter. 
The  plaintiffs  supposed,  from  the  representations  of  the  defend- 
ants, that  the  district  would  pay  their  fees,  and  that,  if  the  dis- 
trict refused,  the  defendants  were  liable ;  an.d  they  charged  on 
their  original  books  to  "  School  District  No.  6  in  Woodbury ; 
Nelson,  collector,  Burnham,  committee,  and  Dana,  clerk ;"  and 
continued  during  the  pendency  of  the  suits  to  charge  to  said  dis- 
trict and  others ;  the  words,  "  and  others,"  being  several  times 
interlined  when  the  books  were  posted.  Nelson  and  Dana  were 
both  active  in  the  preparation  of  the  replevin  suit,  but  Burnham 
was  not,  as  he  removed  from  the  district  and  the  town  before  the 
suit  was  tried.  Dana  attended  the  trial  in  the  replevin  case  in  the 
county  court,  was  a  witness  for  defendant,  but  was  paid  no  fees. 
He  was  active  in  the  trial  in  consulting  with  „the  plaintiffs,  and 
aiding  by  his  advice  and  suggestions,  being  more  familiar  with 
the  affairs  of  the  district  and  more  intelligent  on  matters  of  liti- 
gation than  Nelson.  He  also  procured  certified  copies  of  the 
town  records  of  the  towns  of  Elmore  and  Woodbury,  to  be  used 
on  the  trial.  The  auditor  did  not  find  that  Dana,  Nelson,  or 
Burnham,  intended  to  employ  the  plaintiffs  on  their  own  behalf, 
but  that  they  expected  the  district  would  at  some  future  time 
assume  and  pay  the  plaintiffs,  and  they  then,  acting  as  the  repre- 
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sentatives  of.  the  district,  assured  the  plaintiffs  that  the  dis- 
trict would  assume  the  expense  of  the  defense,  and  that  they  as 
members  of  said  district  would  see  to  that  matter.  It  did  not 
appear  that  the  district  had  ever  voted  on  the  subject  of  this 
claim,  or  that  the  defendants  had  made  any  efforts  to  have  the 
district  assume  and  pay  the  same.  Dana,  when  called  on  for  the 
payment  of  this  account,  refused  to  pay  it,  and  referred  the 
plaintiffs  to  the  district  for  payment.  Burnham  also  refused  to 
pay  any  portion  of  the  expenses  of  the  replevin  suit.  The  plaint- 
iffs sent  their  claim  to  the  school  district  officers,  and  they  refused 
to  pay  it. 

This  suit  was  originally  commenced  against  said  district  and 
these  defendants ;  and  on  the  day  set  for  trial  before  the  magis- 
trate, the  district  having  appeared  to  defend,  as  well  as  the  other 
defendants,  one  of  the  plaintiffs  inquired  of  the  defendants  Burn- 
ham  and  Dana,  if  they  wished  to  have  the  suit  still  enforced 
against  the  district,  for  their  protection,  informing  them  that 
unless  they  objected,  the  suit  would  be  discontinued  as  to  the  dis- 
trict. The  defendants  then  informed  the  plaintiffs  they  could 
take  their  own  course,  they  should  do  nothing  by  way  of  objec- 
tion or  consent,  and  the  plaintiffs  discontinued  the  suit  against 
the  district.  Nelson  did  not  specially  employ  the  plaintiffs  to  de- 
fend the  suits,  any  more  than  Burnham  and  Dana,  but  it  was  not 
claimed  by  Nelson  that  he  was  not  liable  to  plaintiffs,  but  that 
Burnham  and  Dana  were  liable  with  him. 

The  auditor  allowed  the  plaintiffs'  account  as  charged,  against 
all  the  defendants. 

There  was  no  appearance  for  Dana  in  the  county  court.  The 
court,  at  the  September  term,  1873,  Peck,  J.,  presiding,  rendered 
judgment  on  the  report  for  the  plaintiffs  against  Nelson,  and  for 
Dana  and  Burnham  to  recover  their  costs.  To  the  rendition  of 
judgment  for  Dana  and  Burnham  the  plaintiffs  excepted. 

*  C.  J.  Q-leason,  for  the  plaintiffs,  cited  Thomas  v.  Edwards,  2 
M.  &  W.  216 ;  Roberts  v.  Button  et  al.  14  Vt.  195,  202,  205. 
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H.  W.  Heaton  and  J.  0.  Livingtton,  for  the  defendants  Dana 
and  Btirnham,  cited  Smith  v.  Wats™,  14  Vt.  332. 

The  opinion  of  the  court  was  delivered  by 

Robs,  J,  It  appears  from  the  facts  stated  by  the  auditor,  that 
the  plaintiffs  at  the  time  they  entered  upon  the  employment  for 
which  recovery  is  sought,  knew  the  relations  which  the  defendants 
Dana  and  Burnham  sustained  to  the  school  district  and  to  the  suit 
in  which  their  services  were  to  be  }«erformed.  The  plaintiffs  do 
not  claim  that  these  two  defendants  rendered  themselves  liable  by 
reason  of  claiming  to  have  authority  to  employ  them  on  behalf 
of  the  district  when  they  had  no  such  authority.  Their  claim  is 
that  Dana  and  Burnham,  in  connection  with  Nelson,  employed 
them  to  perform  the  services  for  which  they  have  charged,  on  their 
joint  credit.  Dana  and  Burnham  were  not  interested  in  the  event 
of  the  suit  against  Nelson  more  than  the  other  tax-payers  of  the 
district ;  nor  were  the  plaintiffs1  services  in  that  suit  directly  ben- 
eficial to  them.  Hence,  no  promise  to  pay  for  the  plaintiffs'  ser- 
vices in  that  suit  can  arise  by  implication  of  law.  To  entitle  the 
plaintiffs  to  recover  against  Dana  and  Burnham,  they  must  show 
that  Dana  and  Burnham  expressly  agreed  to  be  responsible  for 
the  payment  of  their  charges  in  the  suit,  or  that  they  so  conducted 
themselves  in  making  the  employment  that  the  plaintiffs,  as  prudent 
men,  had  a  right  to  and  did  understand  that  they  would  be 
responsible  for  the  payment  for  their  services  in  the  suit  against 
Nelson.  The  facts  reported  by  the  auditor,  we  think,  fail  to 
establish  an  employment  in  the  suit  by  Dana  and  Burnham,  either 
on  their  own  behalf  and  credit,  or,  on  their  credit,  in  behalf  of 
Nelson  or  the  school  district.    Judgment  affirmed. 


AUGUST  TERM,  1874.  19 

*  ^     ■  ■  ■  — - 1  ■—  -i  ■  ■  i  ■  —   ■  ■  i    ■  ■  .1      ■  , 
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State  op  Vermont  v.  Jerome  B.  Parker. 
Larceny.     Sufficiency  of  Indictment. 

In  larceny  of  a  feather  bed,  it  is  sufficient  on  motion  in  arrest,  that  the  indictment  de- 
scribe the  property  as  "  one  feather  bed." 

Indictment  for  larceny.  The  indictment  described  the  prop- 
erty stolen  as  u  one  feather  bed."  Trial  by  jury  and  verdict  of 
guilty,  September  term,  1873,  Peck,  J.,  presiding.  The  respond- 
ent moved  in  arrest  of  judgment  for  that  the  indictment  did  not 
describe  the  property  alleged  to  have  been  stolen,  with  sufficient 
definiteness  and  particularity.  Motion  overruled  and  indictment 
adjudged  sufficient.     Exceptions  by  the  respondent. 

L.  L.  Durante  for  the  respondent. 

W.  P.  Dillingham,  state's  attorney,  for  the  state. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  The  only  question  raised  by  the  motion  in  arrest  is, 
whether  the  property  stolen  is  described  with  sufficient  definite- 
ness in  the  indictment.  We  think  the  description  is  sufficiently 
definite.  Persons  of  common  apprehension  of  the  meaning  and 
use  of  language,  understand  that  by  "  a  feather  bed,"  is  meant  a 
single  article,  composed  of  a  quautity  of  feathers  enclosed  in  a 
bed  tick.  It  is  as  much  a  single  article  as  very  many  things 
which  are  composed  of  different  materials,  but  which  have  a  de- 
finite use.  To  ordinary  people,  no  more  deBnite  idea  of  the  prop- 
erty stolen  would  have  been  conveyed,  if  the  pleader  had  been  to 
the  trouble  of  stating  the  exact  number,  color,  and  kind  of  feathers, 
and  the  exact  number,  length,  size,  and  material  of  the  threads  in 
the  tick.  We  do  not  think  the  description  is  open  to  the  charge  of 
being  a  "  lumping  description  "  of  the  property  stolen ;  nor,  that 
the  respondent  labored  under  any  inconvenience  in  preparing  his 
defence,  from  an  inability  to  understand  from  the  description  the 
precise  thing,  the  stealing  of  which  he  was  charged  with. 

The  judgment  of  this  court  is,  that  there  was  no  error  in  the 
proceedings  of  the  county  court,  and  that  the  respondent  takes 
nothing  by  his  exceptions. 


CASES 


ARGUED    AND    DETERMINED 


IN  THE 


SUPREME    COURT 


FOll  THE 


COUNTY  OF  ORLEANS, 


AT  THE 


AUGUST  TERM,  1874. 


PRESENT! 


Hon.  JAMES  BARRETT, 

Hon.  HOYT  H.  WHEELER,     f  AflawnA_  i™™. 

Hon.  HOMER  E.  ROYCE,         >  AS8I8TANT  Judges. 

Hon.  JONATHAN  ROSS, 


David  H.  Gilman  et  als.  v.  The  Town  op  Wkstfjeld. 
Laying  Out  and  Establishing  Highways. 

A  highway  may  be  laid  and  established  in  one  town,  solely  upon  the  petition  of 
residents  thereof,  although  the  only  land  and  premises  interested  in  the  construction 
of  the  road,  are  situate  in  an  adjoining  town. 

Petition  to  the  county  court  for  laying  out  a  highway  in  the 
town  of  Westfield,  terminating  at  the  Troy  line.  The  commissioners 
found  that  the  public  good  and  the  convenience  and  necessity  of 
individual  inhabitants,  required  the  road  ;  and  they  accordingly 
laid  out  the  same,  and  reported  that  the  only  land  or  premises 
interested  in  the  construction  thereof,  were  situated  in  the  town 
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of  Troy ;  that  the  road  was  wholly  in  the  town  of  Westfield ;  and 
that  the  petitioners  all  resided  in  Westfield. 

The  court,  at  the  September  term,  1873,  Redfield,  J.,  presiding, 
accepted  the  report  and  established  the  highway,  and  fixed  a  time 
for  the  payment  of  land  damages  and  the  opening  of  the  road  for 
work  and  its  completion.  To  the  acceptance  of  the  report  and 
the  establishment  of  the  road,  the  defendant  excepted. 

W.  D.  Crane,  for  the  defendant. 

If  this  road  is  established  and  built,  it  will  neither  accommodate 
or  benefit  any  property  in  Westfield,  and  will  accommodate  and 
benefit  lands  in  Troy  alone.  The  question  fairly  raised  by  the 
report  is,  are  towns  legally  bound  to  build  and  maintain  pent 
roads  for  the  sole  accommodation  of  lands  entirely  without  their 
chartered  limits,  and  within  the  chartered  limits  of  an  adjacent 
town  ?  The  defendant  denies  such  liability,  and  claims  that  it  is 
liable  to  build  and  maintain  roads  only  in  cases  where  "  land  and 
premises"  within  its  own  limits  are  interested  and  benefited 
thereby.  This  is  a  case  for  which  provision  is  made  in  §54,  ch. 
24,  of  the  Gen.  Sts.,  and  if  the  road  is  to  be  built  and  maintained, 
it  should  be  done  at  the  joint  expense  of  Westfield  and  Troy. 

J.  T.  Allen,  for  the  plaintiffs. 

The  petition  does  not  ask  for  a  highway  to  be  laid  out  of  the 
county  of  Orleans,  nor  the  town  of  Westfield.  Such  being  the 
fact,  there  cannot  be  anything  to  defendant's  objection.  Moore 
el  als  v.  Chester,  45  Vt.  505. 

This  is  a  proceeding  under  our  Gen.  Sts.,  and  is  in  all  things  in 
strict  conformity  thereto.     Sec.  44,  ch.  24. 

The  commissioners  find  that  the  public  good  and  the  convenience 
and  necessity  of  individual  inhabitants,  require  the  construction 
of  the  highway.  This  finding  is  conclusive.  Londonderry  v. 
Peru,  45  Vt.  424. 

The  owners  of  land  must,  in  some  fair  way,  have  access  to  them 
for  themselves  and  their  cattle,  both  in  summer  and  winter. 
Paine  v.  Leicester,  22  Vt.  44.  If  defendant  town  felt  oppres- 
sed, and  thought  the  town   of  Troy  ought  to  contribute  to  the 
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expense  of  building  this  highway,  the  statute  points  out  the  way 

the  question  can  be  settled.     Gen.  Sts.  §  65,  ch.  24.     And  this 

relief  can  be  obtained  after  the  road  is  laid  out  and  built,  but 
not  in  this  proceeding. 

The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  The  persons  petitioning  both  the  selectmen  and  the 
county  court,  were  freeholders  of  the  town  of  Wcstfield,  and  they 
were  asking  to  have  a  highway  laid  out  within  that  town.  Tho 
commissioners,  for  the  cause  prescribed  by  the  s'atute,  laid  out  the 
highway  asked  for.  It  is  shown  by  the  report  "  that  the  only  land 
or  premises  interested  in  the  construction  of  the  road,  lie  in  the  town 
of  Troy."  It  is  claimed  that  this  fact  excludes  the  case  from  the 
scope  and  operation  of  the  statute  authorizing  and  providing  for 
the  laying  out  of  highways  by  the  present  proceeding.  We  have 
not  been  pointed  to,  nor  have  we  discovered,  any  specific  provi- 
sion to  this  effect.  If  such  result  is  to  be  asserted  and  maintained, 
it  must  be  by  construction,  and  by  deduction  from  provisions  of 
the  statute  in  other  respects,  touching  the  laying  out  of  highways. 
"The  convenience  of  the  inhabitants  and  the  public  good," 
constitute  the  occasion  and  the  final  cause  of  the  laying  out,  ex- 
pressed in  §  1,  ch.  24,  Gen.  Sts.  In  §  21,  the  ground  is  specified 
on  which  the  selectmen  are  to  act  in  the  given  case,  viz :  "  If 
they  shall  judge  the  public  good,  or  the  necessity  or  convenience 
of  individuals,  shall  require  such  highway  to  be  laid  out,"  <fec. 
The  ground  of  action  is  the  same  when  the  case  proceeds  in  the 
county  court.  Now  it  is  to  be  noticed  that  the  statute  does  not 
designate  where  persons  shall  be  located,  in  order  to  enable  them 
to  help  constitute  tho  public  whose  good  may  constitute  cause 
and  occasion  for  laying  out  a  proposed  highway.  Nor  docs  it 
define  any  required  location  of  individuals  whose  necessity  or  con- 
venience shall  require  the  road  to  be  laid  out.  It  only  defines 
what  condition  of  persons  may  be  proper  petitioners,  and  in  what 
town  the  proposed  road  is  to  be  located.  It  is  quite  conceivable, 
and  perhaps  this  case  may  illustrate,  that  sometimes  the  public 
whose  good  is  to  be  served,  and  the  individuals  whose  necessity 
or  convenience  is  to  be  ministered  to,  may  require  a  highway  out- 
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side  of  the  line  and  limits  of  the  town  in  which  they  are  located. 
It  would  seem  to  be  a  new  idea,  that  in  such  case  they  are  to  be 
without  relief — a  casus  omissus.  On  the  other  hand,  it  is  plain 
from  the  provisions  of  the  statute,  and  from  the  entire  course 
of  usage  and  sentiment  on  the  subject,  that,  as  between  towns, 
the  matter  of  highways  is  one  of  mutual  comity,  the  inhabitants 
of  each  town  having  in  all  other  towns  the  same  free  and  full 
right  to  use  and  enjoy  the  highways  as  the  inhabitants  of  such 
other  towns  have.  In  this  way  the  duty  imposed  on  each  town 
respectively,  is  compensated  and  counterbalanced  in  respect  to 
other  towns,  by  the  fruits  of  the  equal  duty  proffered  to  the  in- 
habitants of  each  town  by  every  other  town  in  the  state.  The 
matter  of  providing  public  highways,  is  one  of  the  primary  duties 
of  the  state  to  its  subjects,  in  virtue  of  which  it  holds  its  sovereign 
right  of  eminent  domain.  The  detail  of  provision  by  which  towns 
are  required  to  do  that  service  within  their  respective  bounds, 
constitutes  the  mode  and  means  by  which  the  state  realizes  to  all 
its  inhabitants  the  enjoyment  of  their  right  as  citizens  and  sub- 
jects to  lave  public  highways  provided.  This  right,  as  recognized 
and  accorded  by  the  state,  is  not  embarrassed  by  the  incident  of 
town  lines.  The  inhabitants  of  the  state,  in  whatever  town  may 
be  their  dwelling  place,  in  reference  to  highways  required  by 
their  convenience  or  necessity,  are  confined  to  "  no  pent-up  Utica." 

The  remarks  of  Judge  Redfield  towards  the  close  of  the  opin- 
ion in  Paine  v.  Leicester,  22  Vt.  40-41,  may  properly  be  com- 
mended to  renewed  attention. 

Judgment  affirmed. 


Lot  P.  James  v.  George  W.  Aiken. 

Sale.    Effect  of  Release  by  one  Vender.    Evidence  under  Gen- 
eral Issue.    Notice  under  §  32,  ch.  30,  Gen.  Sts. 

If  one  joint  vendee  release  his  interest  in  a  joint  right  of  action  against  the  vendor  for 
false  and  fraudulent  representations  made  in  the  sale,  the  interest  of  the  other  ven- 
dees is  thereby  released,  although  the  releasor  assumed  to  release  only  his  own 
interest. 
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The  plaintiff  had  given  such  release,  and  received  31000  therefor.  Afterwards  he 
paid  notes  executed  jointly  by  himself  and  the  defendant  and  others,  joint  vendees, 
for  the  purpose  of  raising  funds  to  pay  towards  the  property  purchased,  and  brought 
this  suit  for  contribution.  Held,  that  the  defendant  was  entitled  to  share  in  the 
31000;  that  to  that  extent  the  plaintiff  never  had  claim  for  contribution  against 
him ;  and  tliat,  as  it  was  not  in  extinguishment  of  any  cause  of  action  that  ever  ex- 
isted, the  transaction  might  be  shown  under  the  general  issue,  and  notice  utfder 
§32,  ch.  90,  of  the  Gen.  Sts.,  was  not  necessary. 

General  assumpsit.  Plea,  the  general  issue  and  trial  by  jury, 
February  term,  1874,  Peck,  J.,  presiding. 

The  plaintiff s  testimony  tended  to  show,  that  he  and  the  de- 
fendant and  Jonathan  James,  Jr.,  and  one  Kay,  jointly  purchased 
a  patent-right  of  one  House,  for  $4000 ;  that  Kay  paid  for  his 
quarter  at  the  time  of  the  purchase,  but  that  the  plaintiff  and  de- 
fendant and  James  gave  Kay  their  joint  and  several  notes  for 
$2000,  and  agreed  to  pay  him  $1000  down,  which  they  did  with 
money  raised  on  their  joint  and  several  note  at  a  bank  ;  that  they 
then  jointly  purchased  $900  in  notes  of  one  Badger,  and  gave 
their  two  hundred  dollar  note  in  part  payment  therefor,  and 
transferred  the  notes  thus  purchased  to  House,  and  had  the 
amount  thereof  indorsed  on  their  notes  which  he  held ;  that  the 
bank  note  was  renewed  from  time  to  time,  the  defendant  paying 
his  share  of  the  interest  at  each  renewal,  until  the  plaintiff  finally 
paid  it  himself,  and  also  paid  the  two  hundred  dollar  note  to 
Badger;  and  this  suit  was  brought  to  compel  the  defendant  to 
contribute. 

The  defendant  offered  to  show,  that  the  sale  of  said  patent-right 
was  made  to  them  upon  the  false  and  fraudulent  representations 
of  said  House  that  his  right  to  the  invention  had  been  settled  by 
a  competent  court  in  New  Hampshire,  whereas  the  suit  in  New 
Hampshire  was  pending  at  the  time  of  said  sale,  and  was  still 
pending,  by  reason  whereof  said  patent-right  was  at  the  time  of 
said  sale  wholly  worthless,  all  which  said  House  well  knew ;  that 
soon  after  said  sale  the  plaintiff  and  said  James  bought  out  said 
Kay's  interest  in  said  patent,  and  afterwards,  upon  learning  the 
fraud  of  said  House,  said  James  brought  suit  against  him  in  his 
own  name  alone,  to  recover  damages  therefor,  and  attached  prop- 
erty and  thereby  obtained  security ;  that  before  the  plaintiff  paid 
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the  notes  as  aforesaid,  he  and  the  said  James,  without  the  defend- 
ant's knowledge  or  consent,  and  without  authority,  entered  into  a 
written  contract  under  seal  with  said  House,  whereby  they  dis- 
charged him  "  from  all  liability  for  any  damages  arising  from  any 
fraudulent  or  false  representations  in  the  sale  of  patent-rights  here- 
tofore made  to  them  or  either  of  them,  jointly,  or  with  other  par- 
ties," and  that  in  consideration  thereof  the  plaintiff  received  $1000. 
The  defendant  further  offered  to  show,  that  his  damages  occa- 
sioned by  said  discharge,  were  more  than  all  the  plaintiff  claimed 
against  him  ;  and  claimed  to  submit  the  amount  of  such  damages 
to  the  jury.  The  defendant  also  claimed  that  said  discharge  had 
the  effect  to  release  him  from  the  plaintiff's  claim  for  contribution. 
The  plaintiff  objected  to  the  defendant's  evidence,  for  that  it 
was  not  admissible  under  the  general  issue,  nor  under  any  state  of 
pleadings.  The  court  excluded  the  evidence,  and  intimated  that 
it  would  not  be  admissible  under  any  state  of  pleadings ;  to  which 
the  defendant  excepted,  and  declined  to  go  to  the  jury ;  where- 
upon the  court  ordered  a  verdict  for  the  plaintiff  for  one  third  of 
the  amount  paid  by  the  plaintiff  as  aforesaid. 

A.  J.  Shurtleff  and  Benton,  Hill  £  Cross,  for  the  defendant. 

The  defendant's  offer  was  to  show  a  joint  claim  against  House, 
and  all  the  purchasers  must  have  joined  in  a  suit  to  enforce  it. 
2  Hilliard  Torts,  303,  304;  1  Chit.  PL  54,  55. 

On  such  a  claim,  a  release  under  seal  by  one  of  the  claimants, 
is  a  discharge  of  the  whole  claim.  Austin  v.  Hull,  13  Johns.  286  ; 
approved  in  Decker  v.  Livingston,  15  Johns.  479 ;  Fitch  v.  Fer- 
man,  1  Johns.  172 ;  Piersons  v.  Hooker,  3  Johns.  68.  The  same 
principles  are  affirmed  in  later  cases.  Myrick  v.  Dame,  9  Cush. 
248  ;  47  Me.  362 ;  54  Me.  230. 

Although  this  discharge  was  executed  jointly  by  the  plaintiff 
and  James,  the  consideration  was  all  received  by  the  plaintiff  be- 
fore he  paid  the  notes  in  question. 

The  discharge  having  the  effect  to  release  the  claims  of  all  the 

purchasers  of  the  patent-right,  the  consideration  paid  belonged 

to  them  all.     Until  that  was  exhausted,  the  plaintiff  had  no  right 

to  claim  contribution  for  the  payment  of  the  notes. 
4 
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Again :  the  owners  of  this  patent-right  were  not  partners,  and 
the  defendant  was  not  bound  to  accept  a  pro  rata  share  of  the 
consideration  paid  by  House.  The  plaintiff  in  making  that  settle- 
ment and  receiving  the  avails  of  it,  acted  at  his  own  risk  in  re- 
ceiving funds  belonging  to  the  defendant,  and  in  so  doing  became 
liable  to  pay  the  defendant  not  only  a  pro  rata  of  the  money 
actually  received  by  him,  but  the  full  value  of  the  defendant's  in- 
terest in  the  claims  against  House.  Out  of  the  transaction  grew 
an  implied  contract  to  that  effect.  Patrick  v.  Hazen,  10  Vt.  183 ; 
McLean  v.  McLean,  1  Conn   397 ;   Dale  v.  Sollet,  4  Burr.  2133. 

John  Young  and  W.  D.  Crane,  for  the  plaintiff. 

The  evidence  offered  by  the  defendant  was  properly  excluded. 
Before  he  could  show  any  damage  arising  to  him  from  the  dis- 
charge of  House,  he  was  bound  to  show  that  House  had  been 
discharged.  The  discharge  offered  in  evidence  docs  not  establish 
such  fact ;  it  only  purports  to  discharge,  and  does  discharge,  only 
House's  liability  to  James  and  the  plaintiff;  it  d  cs  not  and  could 
not  discharge  him  from  liability  to  the  defendant.  One  joint 
vendee  cannot  discharge  the  claim  of  his  co-vendec  for  damages 
for  false  and  fraudulent  representations  of  the  vendor. 

But  if  otherwise,  and  the  defendant's  claim  for  damages  was 
discharged,  his  evidence  was  inadmissible.  The  claim  against 
House  for  damages  was  joint,  and  could  not  be  severed ;  and  if  the 
plaintiff  discharged  it  for  a  valuable  consideration,  the  defendant's 
remedy  is  to  make  the  plaintiff  account  either  in  chancery  or  an 
action  of  account. 

But  in  any  view,  the  evidence  was  not  admissible  under  the 
general  issue.     Gen.  Sts.  ch.  30,  §32. 

The  opinion  of  the  court  was  delivered  by 

Wheeler,  J.  On  the  plaintiff's  evidence,  the  purchase  of  House 
was  a  joint  purchase  on  &  joint  consideration.  When  the  defend- 
ant offered  to  show  that  the  sale  "  was  made  to  said  parties  by 
said  House  "  upon  false  and  fraudulent  representations  that  were 
actionable,  he  offered  to  show  that  which  would  constitute  a  joint 
right  of  action  in  favor  of  the  purchasers  against  House.     1  Chit. 
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PL  51 ;  Patten  v.  Ghirney,  17  Mass.  182 ;  Medbury  et  als.  v. 
Watson,  6  Met.  246.  Baker  v.  Jewell,  6  Mass.  460,  although 
sometimes  cited  to  show  that  a  joint  action  cannot  bo  maintained 
in  such  a  case,  is  not  really  in  opposition  to  this  view.  That 
action  was  brought  by  the  purchaser  of  one  eighth  of  a  mill  and 
dam  and  water  privilege,  bought  by  him  with  other  purchasers 
of  the  other  seven  eighths,  for  misrepresentations  made  in  the 
sale,  and,  on  objection  that  he  could  not  maintain  the  action 
alone,  it  was  held  that  he  might,  because  he  might  alone  have 
been  defrauded.  But  in  this  case,  according  to  the  offer,  all 
were  defrauded  together.  The  right  of  action  being  joint,  was 
released  by  the  release  of  the  plaintiff  and  Jonathan  James,  Jr., 
two  of  the  persons  to  whom  it  belonged,  although  they  may  not 
have  undertaken  or  assumed  to  release  more  than  belonged  to 
themselves.  No  action  could  be  maintained  by  the  others  except 
jointly  with  them,  and  in  an  action  by  all,  their  release  would  bar 
themselves,  aud  with  them,  all  would  be  barred,  and  the  action 
defeated.  Ruddock's  case,  6  Co.  25  ;  1  Parsons  Cont.  26  ;  Wil- 
son v.  Mower,  5  Mass.  411 ;  Eastman  v.  Wright,  6  Pick.  316  ; 
Pierson  v.  Hooker,  3  Johns.  68.  The  couplet  on  Ruddock's  case 
in  Coke's  reports,  in  verse,  p.  31,  is : 

Ruddock.    Release  in  actions  personal, 
By  one  of  plaintiffs  made,  does  bar  them  all. 

According  to  the  defendant's  offer,  the  plaintiff  received  one 
thousand  dollars  in  consideration  of  this  discharge.  The  defend- 
ant is  unquestionably  entitled  to  his  share  of  this  money,  as  much 
so  as  if  the  plaintiff  had  collected  it  on  a  judgment  in  an  action 
for  the  fraud  in  favor  of  all.  The  offer  was  to  show  that  the 
plaintiff  received  this  money  before  he  paid  the  notes  to  the  pay- 
ment of  which  he  seeks  to  make  the  defendant  contribute ;  and  if 
he  did,  ho  had  this  money,  which  belonged  to  the  makers  of  the 
notes  jointly,  with  which  to  discharge  their  joint  liability  at  the 
time  when  he  discharged  it ;  and  to  the  extent  that  he  so  had  it, 
he  has  never  had  any  claim  for  contribution.  The  effect  of  this 
evidence  would  be  to  show  that  so  far,  no  cause  of  action  ever 
existed,  and  no£  inatter  in  discharge  of  one  that  had  once  existed ; 
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and  there  would  be  no  occasion  to  give  notice  according  to  the 
statute,  ch.  30,  §  32,  Gen.  Sts.,  cited  by  counsel  for  the  plaintiff. 

Upon  these  considerations  the  judgment  must  bo  reversed. 

The  offer  of  the  defendant  as  to  damages  sustained  by  him  in 
consequence  of  the  discharge,  as  6et  forth  in  the  exceptions,  does 
not  specify  how  nor  when  he  sustained  the  damages.  It  was  sug- 
gested by  Parsons,  Ch.  J.,  in  Wilson  v.  Mower*  that  if  one  joint 
plaintiff  in  a  personal  action,  and  stated  by  Morton,  J.,  in  East- 
man v.  Wright.,  that  if  one  joint  contractor,  unjustly  releases  the 
action  to  the  injury  of  others,  they  may  have  a  remedy  by  special 
action  on  the  case.  But  without  something  more  definite  in  this 
case  as  to  such  damages,  it  cannot  be  determined  whether  there 
is  anything  there  that  the  defendant  can  avail  himself  of  in  any 
form,  and  if  in  any,  in  what  form,  in  defense  of  this  action. 

Judgment  reversed  and  cause  remanded. 


Samuel  S.  Johnson  v.  The  Town  of  Irasburgh. 
Highways.     Travelling  on  Sunday. 

The  necessity  which  will  excuse  one  for  travelling  on  Sunday,  must  be  a  real  and  not 
a  fancied  one.  It  is  not  an  honest  belief  that  a  necessity  for  travelling  exists,  but 
the  actual  existence  of  the  necessity,  which  renders  travelling  on  Sunday  lawful. 

A  person  travelling  on  Sunday  in  violation  of  the  statute  prohibiting  travelling  on 
that  day  except  from  necessity  or  charity,  cannot  recover  for  injury  sustained  by 
reason  of  the  insufficiency  of  the  highway,  while  so  travelling. 

Case  for  injury  on  a  highway.  Plea,  the  general  issue  and 
trial  by  jury,  September  terra,  1873,  Redfield,  J.,  presiding. 

Previous  to  the  alleged  injury,  the  plaintiff  had  ordered  some 
fish  from  Boston  for  himself  and  a  neighbor,  Barrows,  and  on 
Saturday  before  the  Sunday  of  the  accident,  he  took  two  kegs  of 
the  fish,  one  for  himself  and  one  for  Barrows,  from  Barton  Land- 
ing, and  carried  his  keg  home,  and  left  Barrows's  in  Brown's, 
another  neighbor's,  carriage-house.  Barrows  was  a  seventh-day 
man,  keeping  Saturday  for  Sunday,  and  was  that  day  at  church. 
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On  Sunday  the  plaintiff  and  a  boy  living  with  him,  with  a  wagon 
drawn  by  one  horse,  drove  to  Barrows's  for  the  purpose,  as  he 
testified,  of  notifying  him  that  the  fish  was  at  Brown's  ;  and  he 
gave  as  a  reason  for  going  on  Sunday  instead  of  the  following 
Monday,  that  the  fish  was  liable  to  injure,  unless  at  once  put  in  a 
cooler  place.  In  going  to  Barrows's,  the  plaintiff  passed  by 
Brown's,  but  he  testified  that  he  could  not  remember  whether  he 
then  took  the  fish  and  carried  it  to  Barrows's  or  not ;  but  Bar- 
rows and  two  other  witnesses  testified  that  ho  did  carry  it  to  Bar- 
rows's on  that  occasion  ;  and  Barrows  testified  that  the  keg  of  fish 
thus  delivered  to  him,  kept  without  taint,  and  what  was  not  used, 
was  perfectly  sweet  a  year  after  It  was  while  the  plaintiff  was 
returning  from  Barrows's  that  he  received  the  injury  complained 
of.  The  plaintiff  admitted  on  trial,  that  the  only  business  upon 
which  he  was  travelling  was,  to  attend  to  the  fish.  The  defend- 
ant claimed  that  the  plaintiff  could  not  recover,  because  he  was 
travelling  on  Sunday  in  violation  of  the  statute.  The  court  sub- 
mitted to  the  jury  to  find  specially  whether  it  was  necessary  in 
order  to  preserve  the  fish  from  taint  or  injury,  that  the  plaintiff 
should  attend  to  it  on  Sunday  instead  of  the  following  Monday. 
The  jury  returned  a  general  verdict  for  the  plaintiff,  and  a  spe- 
cial verdict  that  it  was  not  necessary  to  look  after  the  fish  on  Sun- 
day instead  of  Monday.    • 

After  verdict,  the  defendant  moved  for  judgment  for  the  de- 
fendant ;  but  the  court  overruled  the  motion,  to  which  the  defend- 
ant excepted.  When  the  court  intimated  its  purpose  of  requiring 
a  special  verdict  as  to  the  necessity  of  taking  care  of  the  fish  on 
Sunday,  the  plaintiff  requested  the  court  to  instruct  the  jury  to 
find  whether  the  plaintiff  honestly  and  fully  believed  that  the  fish 
would  spoil  or  become  much  injured  unless  it  was  taken  care  of 
on  that  Sunday ;  but  the  court  refused  the  request,  and  held  that 
the  response  thereto  would  be  immaterial ;  to  which  the  plaintiff 
excepted. 

J.  T.  Allen  and  Edward*  £  Dickerman,  for  the  plaintiff. 
It  is  insisted  on  the  part  of  the  defendant  that  the  plaintiff  can- 
not recover  for  the  reason  that  he  was  travelling  on  Sunday,  in 
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violation  of  §  3,  ch.  93,  of  the  Gen.  Sts.,  when  the  injury  happened 
to  him.  The  plaintiff  insists  that  that  is  no  bar  to  his  right  of 
recovery.  The  case  of  Sutton  v.  The  Tuivn  of  Wamvatosa,  29 
Wis.  21,  and  9th  Am.  Rep.  534,  very  ably  and  fully  sustains  the 
plaintiff's  position.  And  the  same  doctrine  is  sustained  by  the  fol- 
lowing cases.  Woodman  v.  Hubbard,  5  Poster,  G7  ;  Norris  v. 
Litchfield,  35  N.  II.  271  ;  Morton  v.  Gloster,  46  Me.  520;  Bige- 
low  v.  Reed,  51  Me.  325 ;  Hamilton  v.  Coding,  55  Me.  428 ; 
Philadelphia,  Wilmington  £  Baltimore  R.  R.  Co.  v.  Philadelphia 
$  Havre  de  Grace  Steam-Towboat  Co,  23  How.  209;  Mthney 
v.  Cook,  26  Penn.  342  ;  Baker  v.  City  of  Portland,  58  Me. 
199,  274;  Kerwhacker  v.  Railway  Company,  3  Ohio  St.  172; 
Bird  v.  Holbrook,  4  Bing.  628 ;  Steel  v.  Buckhardt,  104  Mass. 
59  ;  Hall  v.  Corcoran,  107  Mass.  251 ;  Barnes  v.  Ward,  9  C.  B.  392, 
420  ;  Welch  v.  Wesson,  6  Gray,  505  ;  Dimes  v.  Petlry,  15  Q.  B. 
276 :  Bateman  v.  Bluck,  18  Q.  B.  870 ;  Spofford  v.  Harlow,  3 
Allen,  178 ;  Nodine  v.  Doherty,  5  Am.  Law  Reg.  n.  s.  346. 

The  request  of  the  plaintiff  touching  the  special  verdict,  is,  in 
substance,  a  request  to  charge  the  jury  that  if  the  plaintiff  honestly 
and  fully  believed  that  the  fish  would  spoil  or  become  much 
injured  unless  they  were  taken  care  of  on  that  Sunday,  then  it  would 
be  lawful  for  the  plaintiff  to  take  such  measures  to  preserve  the 
fish  as  he  did  take,  and  that  the  defendant  would  be  liable  if  the 
plaintiff  made  out  his  case  in  other  re?pects.  But  the  court 
refused  so  to  hold,  and  in  substance  ruled  that  the  plaintiff's  belief 
and  views  as  to  the  necessity  of  taking  care  of  the  fish  were  imma- 
terial, and  were  no  justification  for  his  travelling  on  Sunday. 

We  insist  if  the  plaint. ff  fully  and  honestly  believed  that  it  was 
necessary  to  take  care  of  the  fish  and  preserve  it  from  taint  and 
destruction,  it  became  his  duty  to  take  the  course  he  did,  as  much 
as  though  an  actual  necessity  existed,  and  that  he  would  be  justi- 
fied in  so  doing,  although  in  fact  it  should  turn  out  that  it  was 
not  necessary. 

William  W.  Grout,  for  the  defendant. 

It  is  conceded  that  the  damages  recovered  accrued  while  the 
plaintiff  was  travelling  over  the  defendant's  highway  on  the  "  Sab- 
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bath  or  first  day  of  the  week."  It  is  also  conceded  that  the  busi- 
ness on  which  the  plaintiff  was  travelling,  was  purely  secular,  viz : 
the  delivery  of  a  barrel  of  salt  codfish,  lest  it  taint  and  take  injury 
if  the  delivery  was  delayed  till  the  following  Monday.  The  jury  jt\ -v  - 
expressly  found  that  the  travelling  for  this  purpose  was  not  a--  '  "  "**  "** 
work  of  necessity — thus  presenting  the  question,  whether  one  can 
recover  damages  for  mere  passive  negligence  on  the  Jpart^ef 
another,  when  the  one,  at  the  very  time  of  the  damage,  and  in  the^K 
very  act  of  exposing  himself  to  the  injury,  is  himself  a  wropg 
doer — is  himself  acting  in  violation  of  the  law  ordained  by  both 
God  and  man — and  is  criminally  liable  under  both.  "  Remem- 
ber the  Sabbath  day  to  keep  it  holy."  Exodus,  ch.  20,  verses  8,  9, 
10,  11.  No  person  shall  travel  on  the  Sabbath  or  first  day  of 
the  week,  except  from  necessity  or  charity ;  and  any  person  so 
offending,  shall  pay  a  fine  not  exceeding  two  dollars.  Gen.  Sts. 
ch.  93,  §  3.  Highways  are  made  only  for  lawful  purposes.  The 
liability  imposed  upon  towns  for  injury  or  damages  upon  high- 
ways, springs  from  no  moral  obligation,  but  is  entirely  without 
consideration,  except  that  resting  in  public  policy. 

The  plaintiff  may  contend  that  the  statute  creating  liability  on 
the  part  of  towns  is  absolute  in  its  terms.  So  it  is  in  its  letter, 
but  the  courts  have  never  so  construed  it.  They  have  always 
held  that  the  slightest  contributory  negligence  or  fault  on  the  part 
of  one  suffering  damage,  would  defeat  the  action.  The  applica- 
tion of  this  principle  is  decisive  of  the  case  at  bar.  The  plaintiff 
was  wrongfully  upon  the  highway ;  he  had  no  legal  or  moral 
right  there ;  he  was  liable  to  a  criminal  prosecution  for  being 
there.  While  there  the  accident  happened.  How  can  it  be  said 
that  it  happened  through  no  fault  on  his  part  ?  The  use  of  the 
highway  in  violation  of  law,  placed  the  plaintiff,  as  to  all  the  con- 
sequences of  such  use,  outside  the  protection  of  the  law,  and  he 
used  it  at  his  peril. 

The  precise  question  in  the  case  at  bar  has  never  been  decided 
by  the  courts  of  this  state.  In  Massachusetts  the  doctrine  con- 
tended for  by  the  defendant  is  well  established  by  repeated  de- 
cisions. New  Hampshire  holds  the  opposite  view.  It  is  also 
claimed  that  a  like  view  is  taken  in  some  of  the  Middle  and  West* 
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em  states.  Jones  v.  Andover,  10  Allen,  18 ;  Bosworth  v.  Swan- 
zey,  10  Met.  353;  McOlary  v.  Lowell,  44  Vt.  116  ;  Hinckley  v. 
Penobscot,  42  itfe.  89  ;  Bryant  v.  Biddeford,  59  lb.  193  ;  Crocker 
v.  Bangor,  57  lb.  423. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  The  necessity  which  will  excuse  one  for  travelling 
on  the  Sabbath  must  be  a  real  and  not  a  fancied  necessity.  The 
statute  reads,  "  No  person  shall  travel  on  the  Sabbath  or  first  day 
of  the  week,  except  from  necessity  or  charity."  Gen.  Sts.  ch.  93, 
§3.  It  is  not  an  honest  belief  that  a  necessity  for  travelling 
exists,  but  the  actual  existence  of  the  necessity,  which  renders 
travelling  on  the  Sabbath  lawful.  Hence,  the  court  properly 
refused  to  instruct  the  jury  as  requested  by  the  plaintiff.  The 
jury,  under  proper  instructions,  have  found  that  the  travelling  of 
the  plaintiff  on  the  occasion  when  he  received  the  injury,  was  not 
from  necessity,  and  therefore  unlawful.  They  have  also  found 
that  he  has  suffered  damage  from  injuries  received  by  reason  of 
the  insufficiency  of  a  highway  which  it  was  the  duty  of  the  town 
to  keep  in  good  and  sufficient  repair.  On  this  verdict  the  defend- 
ant moved  for  judgment  in  its  favor,  which  the  court  below,  pro 
forma,  overruled,  and  rendered  judgment  for  the  plaintiff,  against 
the  exception  of  the  defendant.  Thus  the  question  is  distinctly 
presented  for  decision,  whether  a  town  is  liable  for  damages  sus- 
tained through  the  insufficiency  of  a  highway  which  it  is  legally 
bound  to  keep  in  repair,  to  one  who  is  unlawfully  travelling  on 
such  highway,  or  travelling  on  the  Sabbath  without  a  legal 
excuse.  The  question  is  not,  whether  the  plaintiff  is  barred  from 
recovering  damages  which  he  would  otherwise  be  entitled  to 
recover,  because  he  was,  at  the  time  he  received  the  injury,  com- 
mitting an  unlawful  act,  or  travelling  at  an  unlawful  rate  of  speed, 
but  whether  the  town  was  under  a  legal  duty  to  furnish  him  a 
safe  highway  to  travel  over,  when,  at  that  precise  time,  he  was 
forbidden  by  law  to  travel  over  the  highway.  This  precise  ques- 
tion is  now  for  the  first  time  presented  to  this  court  for  decision. 
In  Abbott  v.  Wolcott,  38  Vt.  666,  a  question  somewhat  analogous 
was  decided.    The  plaintiff  in  that  case  was  injured  from  the 
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springing  of  a  bridge  while  he  was  trotting  his  horse  upon  it. 
The  bridge  was  of  such  construction  that,  by  law,  the  plaintiff 
was  forbidden  to  drive  faster  than  a  walk  thereon.     The  plaintiff 
might  lawfully  travel  on  the  bridge,  but  not  at  the  rate  of  speed 
he  used.     It  was  held  he  could  not  recover.     The  decision  is  put 
upon  two  grounds :  first,  that  the  plaintiff's  illegal  act  in  driving 
faster  than  a  walk  must  have  contributed  to  the  springing  of  the 
bridge,  and  so  contributed  to  the  happening  of  the  accident  which 
caused  the  injury ;  second,  if  this  was  not  so,  that  inasmuch  as  it 
was  conceded  that  "  the  bridge  was  good  and  sufficient,  except  in 
the  matter  of  its  springing  when  driven  upon  on  the  trot,"  and  as 
the  plaintiff  had  no  right  to  use  it  in  that  manner,  the  town  was 
under  no  legal  obligation  to  provide  a  bridge  for  such  use ;  in 
other  words,  that  the  town  had  fully  discharged  its  duty  towards 
the  plaintiff,  in  that  it  had  provided  as  good  a  bridge  as  the  law 
required,  and  that  the  accident  happened  and  the  injury  was 
occasioned  by  the  unlawful  act  of  the  plaintiff,  or  of  one  Carlysle, 
who  was  at  the  time  also  trotting  his  horse  £n  the  bridge,  and  not 
from  any  failure  of  the  town  to  discharge  its  duty  in  the  premises. 
The  question  at  bar  has  arisen  in  other  states,  but  the  courts  of  ? 
those  states  have  not  been  so  fortunate  as  to  arrive  at  the  same 
solution   of  it.     The  courts  of  Massachusetts  and  Maine  have 
repeatedly  decided  that  a  plaintiff  could  not  recover  under  such 
circumstances.      Janes  v.  Andover,  10  Allen,  18;  Bosworth  v. 
Swanzey,  10  Met.  353 ;  Hinckley  v.  Penobscot,  42  Me.  89 ;  Bry- 
ant v.  Btddefordj  59  Me.  193     In  some  of  the  other  states  it  has 
been  held  that  the  fact  that  the  plaintiff  was  travelling  on  the  Sab- 
bath in  violation  of  law,  did  not  relieve  the  town  from  its  liability 
for  damages  sustained  through  the  insufficiency  of  its  highway.    So 
far  as  I  have  had  access  to  such  decisions,  they  assume  that  the  town 
was  liable  to  the  plaintiff  for  the  insufficiency  of  its  highway,  and 
proceed  to  consider  whether  the  unlawful  act  of  the   plaintiff 
relieved  the  town  from  such  liability.     Sutton  v.  Waunatosa,  29 
Wis.  21,  is  one  of  the  latest  decided  cases  of  this  kind,  and  one 
on  which  the  plaintiff  especially  relies.    It  therefore  demands 
some  consideration.    In  the  opinion,  which  was  delivered  by  Ch. 
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J.  Dixon,  very  many  of  the  cases  are  reviewed.  It  assumes  that 
the  decision  of  the  cases  against  the  right  of  the  plaintiff  to  recover, 
rests  either  upon  the  ground  that  the  plaintiff's  illegal  act  of  trav- 
elling on  the  Sabbath  contributed  to  the  happening  of  the  accident, 
and  for  that  reason  deprived  him  of  the  right  of  recovery,  or  that 
the  fact  that  he  was  engaged  in  an  unlawful  act  at  the  time  he 
received  the  injury,  bars  his  right  of  action.  Both  of  these 
grounds  are  combatted  earnestly,  and,  I  think,  successfully.  It 
is  difficult  to  maintain  that  the  traveller's  illegal  act  in  such  cases 
contributed  to  the  happening  of  the  accident.  The  insufficiency 
of  the  highway  remaining  the  same,  and  the  traveller  being  at  the 
place  of  the  insufficiency  under  the  same  circumstances  on  any 
other  day  of  the  week,  the  same  accident  and  injury  would  have 
befallen  him.  A  contributory  cause  is  one  which,  under  the  same 
circumstances,  would  always  be  an  element  aiding  in  the  produc- 
tion of  the  accident.  The  fact  that  the  traveller  is  unlawfully  at 
the  place  of  the  accident,  does  not  contribute  to  the  overturn  of 
his  carriage  or  to  the^roduction  of  the  accident.  The  same  forces 
and  causes  would  have  overturned  the  carriage  or  caused  the 
accident  as  well  on  a  week  day  as  on  the  Sabbath  ;  as  well  when 
the  traveller  w^  lawfully  at  the  place  of  the  accident  as  when 
unlawfully  there.  It  is  sometimes  asserted  that  if  the  injured 
party  had  not  been  unlawfully  travelling  he  would  not  have  been 
at  the  place  of  insufficiency,  and  would  not  have  received  the 
injury.  The  same  is  true  of  all  injuries  on  highways.  The 
injured  person  must  be  present  at  the  place  of  the  accident  in 
order  to  receive  the  injury.  Whether  he  is  lawfully  or  unlawfully 
there,  when  there,  the  same  causes  and  forces  produce  the  acci- 
dent in  the  one  case,  as  in  the  other ;  and  the  fact  that  the  injured 
one  is  present  unlawfully,  is  not  a  factor  which  contributes  to  the 
happening  of  the  accident.  Hence,  the  decisions  against  the  trav- 
eller's right  of  recovery  must  rest  upon  some  other  basis  than 
that  his  unlawful  act,  or  travelling  unlawfully,  was  a  contributory 
cause  to  the  happening  of  the  accident  within  the  legal  meaning 
ordinarily  attached  to  those  words.  Neither,  as  I  think,  can  the 
fact  that  the  party  receiving  the  injury,  was,  at  the  time  of 
the  injury,  engaged  in  an   unlawful  act,  deprive   him   of  the 
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right  of  recovery.  If  the  plaintiff,  at  the  time  of  the  injury,  had 
been  profaning  the  name  of  Deity,  he  would  have  been  engaged 
in  an  unlawful  act ;  but  no  one  would  hold  that  such  an  act  would 
bar  him  from  recovering  of  the  town  if  it  were  otherwise  liable 
for  the  injury  sustained.  The  town  could  not  relieve  itself  from 
the  consequences  of  its  own  wrong  or  neglect,  by  alleging  the 
illegal  act  of  the  plaintiff.  Punishments  are  provided  for  all 
unlawful  acts,  but  their  administration  is  not  committed  to  the 
discretion  of  towns ;  neither  has  a  town  the  right  to  add  to  the 
prescribed  penalty  the  injuries  resulting  from  its  own  wrongful 
act  or  neglect.  The  travelling  by  the  plaintiff  without  excuse,  on 
the  Sabbath,  was  not  an  offense  against  the  town,  and  it  cannot 
excuse  its  wrong  done  to  him,  if  wrong  it  be,  by  recrimination. 
The  allegation  of  a  wrong  done  by  a  plaintiff  to  a  third  party, 
never  furnished  a  defendant  a  good  legal  answer  for  a  wrong 
done  by  himself  to  that  plaintiff.  Several  of  the  cases  cited  by 
the  plaintiff  sustain  and  illustrate  this  proposition. 

There  may  be  cases  in  which  a  party  injured  through  the  insuf- 
ficiency of  a  highway  while  engaged  in  an  tftlawful  act,  could  not 
recover,  and  in  which  the  unlawful  act  would  be  the  remote  cause 
of  his  inability  to  recover.  It  may  be  questionable  whether  a 
criminal  party,  like  a  thief,  robber,  or  kidnapper,  who  should  be 
injured  while  using  a  highway  in  transporting  and  securing  the 
fruits  of  his  crime,  could  recover  for  such  injuries,  though  occa- 
sioned by  the  insufficiency  of  the  highway,  of  the  town  ordinarily 
responsible  for  such  insufficiency.  In  all  such  cases,  I  apprehend, 
his  unlawful  act  would  not  bar  the  criminal  party  from  sustaining 
an  action  which  had  once  attached  against  the  town,  but  that  no 
snch  right  of  action  would  arise,  because  the  town  would  be  under 
no  obligation  to  furnish  him  a  safe  highway  for  any  such  purpose. 

I  think  it  is  quite  clear,  that  the  decisions  against  the  rights  of 
the  plaintiff  to  recover  in  such  cases,  if  sustainable,  must  rest  upon 
some  other  ground.  While  I  am  quite  ready  to  yield  my  assent 
to  the  reasoning  of  the  learned  judge  who  delivered  the  opinion  in 
the  case  last  cited,  I  am  not  so  well  satisfied  that  the  opinion 
meets  the  real  point  raised  for  decision.     As  heretofore  remarked, 
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the  question  is  not,  is  the  plaintiff  barred  from  recovering'for  in- 
juries sustained  through  the  insufficiency  of  a  highway,  and  which 
he  would  otherwise  be  entitled  to  recover,  because  he  was,  at  the 
time  he  received  the  injuries,  engaged  in  an  unlawful  act,  but  was 
the  town  under  a  legal  liability  to  furnish  him  a  safe  highway  to 
travel  on,  at  a  time  when  he  was,  by  law,  forbidden  to  travel  on 
it  ?  The  liability  of  towns  for  the  sufficiency  of  their  highways^ 
is  wholly  imposed  by  statute.  The  right  of  the  traveller  to  re- 
cover for  injuries  sustained  through  such  insufficiency,  is  also  con- 
ferred by  statute.  No  such  liability  or  right  existed  at  common 
law.  The  duty  and  liabilities  of  towns  in  regard  to  their  high- 
ways, are  due  only  to  travellers,  to  that  class  who  have  the  right 
to  pass  and  repass  thereon,  and  continue  only  so  long  as  they  are 
in  the  exercise  of  that  right.  When  one  ceases  to  use  a  highway 
for  the  purpose  of  passing  and  repassing  thereon,  the  duty  and 
liability  of  the  town  toward  him  in  regard  thereto,  cease.  This 
has  been  repeatedly  decided.  Spencer  v.  City  of  Salem,  3  Allen, 
374 ;  Richards  v.  Enfold,  13  Gray,  344 ;  Blodgett  v.  City  of 
Boston,  8  Allen,  237  f  Stimson  v.  Gardiner ',  42  Me.  248  ;  Orcutt 
v.  Bridge  Co.  53  Me.  500 ;  Baxter  v.  Winoo$ki  Turnpike  Co.  22 
Vt.  124  ;  Abbott  v.  Wolcott,  38  Vt.  666 ;  Sykes  v.  Pawlet,  43  Vt. 
446  ;  Hay  ward  v.  Rutland,  unreported. 

We  do  not  think  any  good  lawyer  would  contend  that  a  town 
would  be  liable  for  damages  sustained  through  the  insufficiency  of 
one  of  its  highways,  by  a  circus  performer  who  might  chance  to 
pitch  his  tent  and  establish  his  ring  on  the  highway,  and  who 
should  happen  to  be  injured  while  performing  his  feats  of  horse- 
manship or  of  lofty  tumbling.  In  such  a  case  the  town  would  not 
be  liable,  because  it  would  not  be  under  any  legal  duty  to  provide 
him  a  highway  for  any  such  purpose.  Many  cases  might  be  sup- 
posed in  which  the  town  would  not  be  liable  to  one  injured  through 
the  insufficiency  of  one  of  its  highways,  because  the  one  receiving 
the  injury  would  not  be  using  it  for  a  purpose  contemplated  fyy 
the  statute,  and  hence  the  town  would  be  under  no  duty  towards 
him.  As  a  town  is  liable  for  such  injuries  only  by  force  of  the 
statute,  its  liability  must  be  limited  to  those  cases  in  which  the 
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statute  has  imposed  the  duty  upon  it  to  provide  a  safe  highway 
/  for  the  injured  party  in  the  particular  use  to  which  he  was,  when 
injured,  putting  it.     It  is  competent  for  the  legislature  when 
creating  this  duty  and  liability,  or  subsequently,  to  prescribe  the 
limitations  thereof.     It  may  be  limited  to  a  particular  class  of 
individuals,  or  to  special  occasions.     Is  it  reasonable  to  suppose 
that  the  statute  was  intended  to  impose  this  duty  and  liability  in 
behalf  of  a  person  who  was  forbidden  to  use  all  highways  for  the 
purposes  of  travel,  and  at  a  time  when  he  was  so  forbidden  to  use 
them  ?     Can  he  be  a  traveller  within  the  purview  of  the  statute 
who  is  forbidden  to  travel?     The  question  is  its  own  answer. 
The  statute  imposing  this  duty  and   burden  was  first  enacted 
March  3, 1797.     1  Tolman's  Sts.  452,  §  13.     The  same  has  con- 
tinued in  force,  with  some  immaterial  modifications,  so  far  as  re- 
gards this  question,  to  the  present  time.     On  the  same  March  3, 
1797,  was  enacted  the  statute  against  travelling  on  the  Sabbath, 
not  exactly  in  its  present  form,  but  in  substance  the  same.     1  Tol- 
man's Sts.  ch.  27,  §§  1,  6.     Thus,  at  the  same  time,  the  duty  was 
imposed  upon  towns  to  provide  safe  highways,  and  they  were 
rendered  liable  for  injuries  sustained  through  the  insufficiencies 
of  such  highways.     All  persons  were  forbidden  to  use  them  on  the 
Sabbath  except  for  certain  purposes.    The  statute  limiting  their 
use,  furnishes  the  measure  of  the  duty  and  liability  imposed.     In 
other  words,  the  duty  and  liability  imposed  are  co-extensive  with 
the  purposes  for  which  persons  can  legitimately  use  the  highways, 
and  no  greater.     A  statute  which  should  forbid  the  use  of  high- 
,  ways  for  certain  purposes,  or  on  certain  days,  or  in  a  certain 
manner,  would  limit  the  duty  and  liability  of  towns  in  regard 
thereto.     The  statute  has  limited  the  amount  of  load  one  may 
carry  on  a  highway  to  10,000  lbs.     He  who  attempts  to  draw  a 
greater  load,  does  it  at  his  own  risk,  because  when  he  puts  him- 
self in  such  a  position,  the  town  owes  him  no  duty,  and  is  under 
no  liability  for  injuries  received  through  the  insufficiency  of  its 
highways.     The  plaintiff  when  injured  was  forbidden  by  law  to 
use  the  highway,  and  by  reason  thereof  the  defendant  town  owed 
him  no  duty  to  provide  him  any  kind  of  a  highway,  and  therefore 
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was  under  no  liability  for  any  insufficiency  in  any  highway.  So 
far  as  the  town  was  concerned,  he  had  no  business  to  be  at  that 
place  at  that  time ;  and  hence  he  was  there  at  his  own  risk.  If 
he  has  sustained  damages,  they  fall  upon  himself  and  not  upon  the 
town,  because  the  statute  has  not  made  the  town  liable  for  them. 

Judgment  reversed,  and  judgment  for  the  defendant  to  recover 
its  costs. 


Isaac  Kimball  v.  The  Town  op  Newport. 
Collateral  Impeachment  of  Judgment  merely  Voidable. 

The  general  role  is,  that  judgments  which  appear  to  have  been  regularly  obtained, 
are  conclusive  upon  parties  and  privies,  and  cannot  be  impeached  in  any  collateral 
proceeding.  If  one  against  whom  such  judgment  be  obtained  would  avoid  it,  he 
must  do  so  by  some  proceeding  instituted  for  that  purpose,  and  in  which  an  issue 
can  be  formed  upon  the  question  affecting  its  validity.  Hence,  case  will  not  lie  for 
arrest  and  imprisonment  upon  an  execution  issued  upon  a  judgment  merely  void- 
able, but  not  void. 

Case  for  the  false,  fraudulent,  and  malicious  arrest  and  im- 
prisonment of  the  plaintiff  upon  an  execution  issued  upon  a  judg- 
ment in  favor  of  the  defendant  against  the  plaintiff,  which  said 
judgment  and  execution  the  plaintiff  alleged  to  be  void. 

The  defendant  pleaded  the  general  issue,  and  a  special  plea  of 
justification,  alleging  the  due  and  regular  recovery  of  said  judg- 
ment before  a  justice  of  the  peace,  the  revival  thereof  by  scire 
faicas,  the  issue  of  execution  thereon,  and  the  arrest  of  the 
plaintiff  by  virtue  thereof. 

The  plaintiff  replied  that  after  the  original  suit  in  which  said 
judgment  was  rendered  had  been  once  continued,  and  before  the 
continuance  day  thereof,  the  defendant  agreed  with  the  plaintiff, 
that  he  need  not  be  present  on  that  day,  but  that  the  suit  should 
then  be  again  continued  to  some  day  to  be  fixed  by  the  defendant, 
whereof  the  plaintiff  should  have  notice ;  that  the  plaintiff,  rely- 
ing upon  said  agreement,  did  not  attend  on  said  day ;  that  although 
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said  cause  was  then  again  continued  to  a  day  fixed  by  the  defend- 
ant, the  plaintiff  was  not  notified  of,  and  did  npt  know,  the  day 
thus  fixed,  until  some  time  thereafter;  that  on  said  last-named 
day,  the  defendant,  fraudulently,  corruptly,  and  in  violation  of 
said  agreement,  took  judgment  by  default  against  the  plaintiff ; 
that  thereafter  wards  the  plaintiff  claimed  to  the  defendant,  that 
said  judgment  was  rendered  in  violation  of  said  agreement,  and 
was  fraudulent  and  corrupt,  and  ought  not  to  be  enforced  against 
him ;  all  which  the  defendant  admitted,  and  then  and  there  prom- 
ised the  plaintiff  not  to  attempt  to  enforce  the  same ;  that  by  means 
of  said  promise  the  defondant  then  and  there  intentionally  and 
fraudulently  induced  the  plaintiff  to  take,  and  relying  thereon, 
the  plaintiff  did  take,  no  measures  to  vacate  and  set  aside  said 
judgment  within  two  years,  or  at  any  other  time,  after  the  rendi- 
tion thereof;  that  after  the  lapse  of  said  two  years,  the  defend- 
ant instituted  proceedings  to  revive  said  judgment  by  scire  facias, 
which  said  proceedings  were  had  when  the  plaintiff  was  out  of  the 
state,  and  whereof  he  had  no  personal  notice,  and  that  they  were 
in  fraudulent  violation  of  said  promise. 

The  defendant  demurred  to  the  replication,  and  assigned  among 
other  causes,  that  the  facts  therein  set  forth  did  not  show  said 
judgment  void,  as  alleged  in  said  declaration.  Joinder  in  de- 
murrer. 

The  court,  at  the  September  terra,  1873,  Rbdpield,  J.,  presid- 
ing, sustained  the  demurrer,  and  adjudged  the  replication  insuffi- 
cient ;  to  which  the  plaintiff  excepted. 

J.  Grout,  Jr.,  and  Benton,  Hill  £  Cross,  for  the  plaintiff. 

The  replication  shows  that  the  judgment  by  default  was  taken 
in  such  manner  as  deprived  this  plaintiff  of  his  day  in  court  by 
either  fraud  or  mistake.  This  made  it  a  voidable  'judgment ;  a 
petition  for  new  trial  would  have  avoided  it.  Instead  of  applying 
to  the  county  court  to  do  this,  he  applied  to  the  party.  The 
result  of  this  application  was,  that  the  party  acknowledged  the 
justice  of  the  claim,  and  agreed  that  the  judgment  should  not  be 
enforced.  Now,  although  it  is  undoubtedly  true  that  parties  can- 
not by  mere  agreement  avoid  a  valid  judgment,  we  insist  that 
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such  an  agreement  will  avoid  an  invalid  or  voidable  judgment. 
There  can  be  no  rule  of  law  to  prevent  parties  from  arriving  bj 
mutual  agreement,  to  the  same  result  that  a  court  of  law  must 
have  reached  had  the  parties  contested  their  rights.  From  that 
date  the  judgment  was  as  effectually  void  as  if  it  had  been  set  aside 
by  the  county  court. 

However  this  may  be  as  to  the  status  of  the  judgment  after  that 
agreement,  the  parties  acted  upon  it,  and  upon  the  faith  of  it  this 
plaintiff  allowed  his  remedy  by  petition  to  lapse.  Such  a  state  of 
facts  will  preclude  a  party  from  enforcing  a  judgment,  even  one 
that  was  originally  valid.     Fletcher  v.  Bennett,  36  Yt.  659. 

If  an  execution  had  issued  at  this  stage  of  the  proceedings,  and 
this  plaintiff  been  imprisoned  upon  it,  although  the  officer  would 
have  been  protected  by  the  apparent  regularity  of  the  papers,  the 
right  of  the  plaintiff  to  maintain  an  action  like  this,  would  have 
been  clear.  Deyo  v.  Van  Valkerdmrgh,  6  Hill,  244.  This  au- 
thority and  the  case  there  cited,  Lewis  v.  Palmer,  6  Wend.  368, 
are  conclusive  that  it  is  not  necessary  to  first  set  aside  the  execu- 
tions, in  order  to  maintain  such  actions. 

The  question  is,  then,  whether  the  scire  facias  gave  any  addi- 
tional validity  to  that  judgment.  The  replication  shows  that  that 
proceeding  was  had  in  bad  faith,  and  that  it  was  substantively  and 
actively  fraudulent,  and  had  without  notice  to  the  then  defendant, 
and  in  his  absence.  This  at  common  law  and  on  common  law 
principles,  would  render  it  invalid.  Peck,  J.,  in  Price  v.  Hictcok> 
89  Vt.  292,  297-8. 

We  have  however  statutory  provisions  allowing  certain  quasi 
judgments  against  absent  defendants,  and  certain  proceedings 
upon  such  judgments.  By  the  terms  of  these  statutes,  they  are 
not  conclusive,  for  they  are  subject  to  revision.  Gen.  Sts.  283, 
284.  This  statute  does  not  in  terms  nor  by  implication  give  such 
judgments  the  effect  of  an  estoppel. 

The  provisions  for  proceedings  in  case  of  absent  defendant  be- 
fore justices  of  the  peace,  are  very  similar  to  those  for  such  pro- 
ceedings before  supreme  and  county  courts.  Gen.  Sts.  296,  297. 
In  these,  it  is  expressly  provided,  §  56,  that  such  judgments  shall, 
when  sued,  be  open  to  all  defenses.    This  is  not  in  terms  provided 
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in  cases  of  proceedings  before  justices  of  the  peace,  yet  it  cannot 
be  said  that  the  legislature  intended  to  make  their  judgments  more 
conclusive  than  those  of  the  supreme  and  county  courts.  That 
section  is  simply  declaratory  of  the  effect  of  the  previous  sec- 
tions, and  without  it  the  judgment  would  not  be  held  conclusive  in 
other  proceedings. 

J.  T.  Allen  and  Edwards  $  Dickerman,  for  the  defendant. 
The  defendant's  plea  sets  forth  a  judgment  regularly  obtained, 
and  all  the  antecedent  steps  necessary  to  a  valid  judgment  and 
execution.  These  are  all  a  matter  of  record,  and  as  such,  admitted 
by  the  pleadings.  The  plaintiff  seeks  to  avoid  this  judgment  and 
execution  by  matter  in  parol,  and  sets  up  a  parol  agreement  in 
his  replication  for  that  purpose.  This  cannot  be  done.  The 
record  cannot  be  thus  directly  or  indirectly  attacked.  Eastman 
et  ah  v.  Waterman,  26  Vt.  494 ;  Mosseaux  v.  Brtgham,  19  Vt. 
457 ;  Sayles  v.  Briggs,  4  Met.  421 ;  1  Archibald  N.  P.  (3d  Am. 
ed.)  574,  585 ;  Oakley  v.  Davis,  16  East.  82 ;  2  Saund.  PI.  & 
Ev.  516,  (4th  Am.  ed.) 

The  promise  of  the  defendant  not  to  enforce  the  judgment,  is  no 
answer  to  the  defendant's  plea.  It  could  at  most  be  only  the 
groundwork  for  an  action  of  assumpsit.  The  facts  in  this  case, 
as  alleged  in  the  plaintiff's  declaration,  will  not  sustain  an  action 
on  the  case.  1  Am.  Lead.  Gas.  217,  noto  to  Manns  v.  Dupont 
etal.  (3d  edition)  ;  1  Hilliard  Torts,  479,  (2d  edition) ;  Btxby 
v.  Brunbridge,  2  Gray,  129 ;  1  Archibald  N.  P.  483 ;  Parsons  v. 
Lloyd,  W.  Bl.  844;  Baker  v.  Briham  $  Norwood,  lb.  865 ;  Cam- 
eron v  Lightfoot,  lb.  1192;  2  Bouv.  Law  Diet.  614;  1  Chit.  PI. 
181,  note  4,  (6th  London  ed.) 

Rotce,  J.  The  plea  in  this  case  avers  the  obtaining  of  a 
judgment  and  the  issuing  of  an  execution  upon  it,  under  which 
the  plaintiff  was  arrested  and  imprisoned.  The  proceedings  all 
appear  to  have  been  legal  in  form  and  furnish  a  sufficient  prima 
facie  justification  for  the  arrest  and  imprisonment  complained  of. 

The  plaintiff  in  his  replication  seeks  to  avoid  the  legal  effect  of 
the  original  judgment,  upon  the  ground  that  an  agreement  was 
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entered  into  between  him  and  the  defendant,  that  he  was  to  oc 
notified  of  the  time  when  the  suit  was  to  be  tried  ;  that  he  never 
received  any  such  notice,  and  that  in  fact  he  had  no  notice  of  the 
time  when  the  suit  stood  for  trial  and  the  judgment  was  obtained, 
and  that  at  the  time  when  the  defendant  instituted  proceedings  to 
revive  the  judgment  by  the  action  of  scire  facia*,  he  was  out  of 
the  state,  and  had  no  personal  knowledge  of  the  same.  The  de- 
fendant demurred  to  the  replication,  and  the  question  presented 
is,  whether  the  existence  of  the  facts  alleged  in  the  replication 
are  sufficient  in  law  to  avoid  the  judgment  and  render  the  sub- 
sequent proceedings  under  it  actionable. 

If  the  judgment  was  only  voidable,  the  defendant  could  justify 
under  it ;  if  void,  the  plaintiff  might  treat  it  as  a  nullity,  and  it 
would  furnish  no  justification  to  tho-e  acting  under  it.  In  actions 
upon  judgments,  it  is  not  necessary  to  the  validity  of  the  judgment 
under  the  plea  of  nul  tiel  record,  to  prove  actual  notice  of  the 
pendency  of  the  suit.  In  Ellsworth  v.  Lamer  d,  21  Vt.  535, 
Rotce,  Gh.  J.,  says,  that  "  the  want  of  actual  notice  to  the  defend- 
ant of  the  pendency  of  the  suit,  would  not  render  the  judgment 
void ; "  as  in  that  case,  his  rights  are  otherwise  secured  and  pro- 
tected by  statutory  provisions. 

The  general  rule  is,  that  judgments  which  appear  to  have  been 
regularly  obtained,  are  conclusive  upon  parties  and  privies,  and 
that  they  cannot  be  impeached  in  any  collateral  proceeding.  If  a 
party  against  whom  such  a  judgment  has  Keen  obtained  would 
avoid  it,  it  must  be  done  by  some  proceeding  instituted  for  that 
purpose,  and  in  which  an  issue  can  be  made  upon  the  questions 
affecting  its  validity.  Such  questions  cannot  be  raised  and  adju- 
dicated in  this  court,  without  disregarding  all  the  well  settled  rules 
of  law  applicable  to  the  subject.  This  view  renders  it  unnecessary 
to  pass  upon  the  other  questions  raised  by  the  demurrer. 

Judgment  affirmed. 


1 


CASES 

ARGUED    AND    DETERMINED 

IN  THE 

SUPREME    COURT 

FOR  THE 

COUNTY  OF  ESSEX, 

AT  THE 

AUGUST  TERM,  1874. 


PRESENT: 


Hon.  JAMES  BARRETT, 

Hon.  ASAHEL  PECK, 

Hon.  HOMER  E.  ROYCE, 

Hon.  TIMOTHY  P.  REDFIELD,  J 


►  Assistant  Judges. 


The  National  Bank  op  Newbury  and  the  First  National 
Bank  op  St.  Johnsbury,  v.  Judson  C.  Webster. 

[In  Chancery.] 

Exemption  of  Negotiable  Paper   Transferred  to  a  Bank,  from 

Attachment  by  Trustee  Process. 

Negotiable  paper  transferred  to  a  bank  before  maturity,  is  exempt  from  attachment 
by  trustee  process,  by  §47,  ch.  34,  of  the  Gen.  Sts.,  although  judgment  be  obtained 
against  the  trustee  before  such  transfer. 

Petition  to  foreclose  a  mortgage.  The  case  was  heard  on 
petition,  answer,  traverse,  and  an  agreed  statement  of  facts.  The 
defendant  executed  the  notes  and  mortgage  described  in  the  pe- 
tition, to  one  Bowker,  on  January  25,  1867.     The  notes  were 
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payable  on  or  before  the  first  day  of  March  1870  and  1871,  re- 
spectively. The  Bank  of  Newbury  discounted  the  note  first  due, 
on  September  16,  1869 ;  the  Bank  of  St.  Johnsbury  discounted 
the  other  on  August  1, 1870.  The  last  note  was  paid,  mostly, 
after  suit  commenced;  the  other  was  paid  into  $191.69.  The 
petition  alleged  that  Bowker  had  transferred  the  notes  to  one  Cum- 
mings, and  Cummings  to  the  banks.  It  appeared  that  on  the  29th 
of  September,  1868,  T.  J.  &  S.  E.  Ruggles  duly  recovered  judg- 
ment before  a  justice  against  the  defendant  as  trustee  of  said 
Bowker,  upon  full  disclosure,  for  $191.69,  which  the  defendant 
paid  on  January  12,  1872 ;  and  the  question  was,  whether  decree 
should  be  entered  for  that  amount. 

At  the  March  term,  1874,  Ross,  Chancellor,  the  petition  was 
dismissed,  pro  forma,  with  costs.     Appeal  by  the  petitioners. 

Wm.  Heywood,  for  the  petitioners,  cited  Hall  v.  Bowker  £  Tr. 
44  Vt.  77. 

Ossian  Ray,  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Rotce,  J.  The  only  question  put  in  issue  by  the  agreed  state- 
ment of  facts  is,  whether  the  defendant  is  entitled  to  be  allowed 
as  against  the  petitioners  the  amount  of  the  judgment  obtained 
against  him  as  the  trustee  of  Bowker,  in  the  suit  of  T.  J.  £  S. 
E.  Ruggle*  v.  Bowker  and  the  defendant  trustee.  The  right  of 
the  petitioners  to  claim  as  against  the  defendant  the  amount  rep- 
resented by  the  notes  at  the  time  they  were  negotiated  to  them, 
depends  upon  the  construction  to  be  given  to  the  proviso  to  §  47 
of  ch.  34,  of  the  Gen.  Sts.  The  question  as  to  the  construction  to 
be  given  to  that  proviso,  was  directly  before  the  court  in  Hall  v. 
Bowker  and  this  defendant  trustree,  and  the  same  claimants,  44 
Yt.  77,  and  was  so  fully  discussed  in  the  exhaustive  opinion  de- 
livered by  Barrett,  J.,  that  nothing  further  need  be  added  in 
defining  the  rights  of  banks  in  the  purchase  of  such  paper,  as 
against  adverse  claimants. 

In  that  case  the  trustee  process  was  served  upon  the  trustee 
before  the  sale  of  the  notes  by  Cummings  to  the  banks,  and  after 
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Cummings  had  notice  that  a  trustee  suit  had  been  commenced. 
And  in  this  case  judgment  had  been  rendered  against  the  defend- 
ant as  the  trustee  of  Bowker,  beforo  the  sale  of  the  notes  to  the 
petitioners.  In  the  case  Hall  v.  Bowker  and  this  trustee,  above 
referred  to,  the  court  say,  that  by  the  language  in  said  proviso, 
"  shall  become  exempt  from  attachment  by  the  trustee  process," 
"  we  understand  this  to  mean  that  the  fact  of  such  transfer  has  the 
active  operation  of  exempting  the  paper  from  the  process.  And 
that  in  this  respect  it  makes  no  difference  whether  previous  to 
such  transfer,  process  had  been  served  that  would  hold  the  de- 
fendant if  the  paper  had  not  been  transferred  to  a  bank."  The 
rights  of  an  attaching  creditor  are  as  clearly  defined  and  as  much 
entitled  to  protection,  as  are  the  rights  of  the  trustee,  resulting 
from  a  voluntary  or  involuntary  payment  made  to  the  principal 
debtor  or  for  his  benefit.  And  if  the  rights  of  an  attaching  credi- 
tor can  be  defeated  by  such  a  transfer,  for  the  same  reasons  the 
claims  of  the  trustee  growing  out  of  any  such  payment,  must  be 
subordinated  to  the  claims  of  the  banks.  We  understand  that  the 
legislature  intended'  by  the  above  statute,  to  relieve  such  papei 
from  all  defences  to  which  it  might  be  subject  in  the  hands  of 
other  parties  under  our  trustee  laws,  and  to  leave  it  to  stand 
when  actually  negotiated  and  transferred  to  any  bank  while  cur- 
rent, upon  the  same  footing  with  commercial  paper  under  the 
common  law.  This  we  think  is  the  plain  meaning  of  the  statute. 
If  its  meaning  was  doubtful,  the  consequences  might  be  considered 
in  its  construction ;  but  where  the  meaning  is  plain,  no  conse- 
quences are  to  be  regarded  in  its  interpretation,  for  this  would  be 
opposing  a  legislative  authority.  So  that  if  the  rights  of  trustees 
are  not  properly  protected  under  existing  laws,  it  is  for  the  legis- 
lative department  of  the  government  to  provide  the  remedy. 

The  pro  forma  decree  of  tho  court  of  chancery  is  reversed,  and 
cause  remanded,  with  mandate  to  enter  a  decree  for  the  petitioners, 
for  the  sum  of  $191.69,  and  interest  on  the  same  from  the  29th 
day  of  September,  1868. 
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S.  A.  Haynes  v.  John  E.  Kimpton,  S.  D.  Hobson,  and  C.  W. 

Pierce. 

Mechanics9  Lein. 

It  is  not  competent  for  the  countj  court  to  order  a  case  wherein  judgment  has  been 
rendered,  brought  forward  on  the  docket,  and  hear  evidence  and  adjudicate  a  fact, 
and  engraft  into  the  record  material  statements,  for  the  mere  purpose  of  reviving  a 
mechanics'  lien  that  has  lapsed  and  become  extinct  as  against  purchasers  and 
owners  of  the  estate  who  acquired  title  after  such  lien  had  lapsed  and  terminated. 

This  was  a  motion  to  bring  forward  a  case  in  favor  of  the  plain- 
tiff against  the  defendant  Kimpton,  wherein  judgment  was  rendered 
for  the  plaintiff  at  the  September  terra,  1871,  and  to  have  the 
entry  of  judgment  stricken  off,  and  judgment  entered  up  for  the 
plaintiff,  embracing  a  brief  statement  of  the  contract  upon  which 
the  same  was  founded,  that  the  plaintiff  might  preserve  his  statu- 
tory lien  on  a  saw-mill  and  lot  attached  on  the  original  writ  in 
said  cause. 

On  the  24th  of  February,  1871,  the  plaintiff  filed  a  mechanics* 
lien  on  said  property. 

The  original  writ  in  said  cause  was  dated  February  28,  1871, 
and  returnable  to  the  then  next  term  of  Essex  county  court ;  and 
at  the  next  September  term  thereof,  judgment  was  rendered 
thereon  in  favor  of  the  plaintiff,  and  recorded  in  the  town  clerk's 
office  of  Morgan,  the  town  in  which  said  property  was  situate, 
January  13, 1872.  Kimpton  purchased  the  land  attached  of  one 
Cargill,  February  16,  1870,  and  mortgaged  the  same  to  said  Car- 
gill  to  secure  the  purchase  money,  and  there  was  due  on  that  mort- 
gage at  the  time  of  this  proceeding,  some  over  $1000.  Kimpton 
buill  a  saw-mill,  blacksmith  shop,  and  two  or  three  houses  on 
the  lot ;  and  also  a  small  house  on  the  lot  adjoining.  On  the  9th 
of  August,  1870,  he  deeded  the  land  attached  to  George  N.  Dale 
by  warranty  deed ;  but  it  was  understood  that  Dale  should  re- 
deed  on  demand  and  payment  of  what  might  be  due  him. 

On  the  21st  of  August,  1871,  Kimpton  deeded  his  interest  to 
Hobson,  and  on  the  13th  of  June,  1872,  Hobson  deeded  the 
same  to  Pierce  by  quit-claim  deed,  Pierce  paying  about  $12,000 
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therefor  in  money,  and  assuming  certain  encumbrances  thereon, 
not  including  the  plaintiff's.  Dale  deeded  to  Pierce,  January  3d, 
1873,  and  at  the  same  time  took  a  mortgage  for  the  amount  due 
him,  about  #2500.  On  the  3d  of  January,  1873,  Winslow  & 
Coombs  took  a  mortgage  from  Pierce,  on  which  there  is  due  about 
$11,000 ;  also  another  on  the  29th  of  November,  1873,  on  which 
there  is  due  about  $6,000. 

When  Hobson  received  the  conveyance  from  Kimpton,  and 
when  he  conveyed  to  Pierce,  they  both  understood  that  some  pro- 
ceedings had  been  had  to  secure  about  $400  in  favor  of  the  plain- 
tiff, and  that  the  plaintiff  claimed  a  lien  on  the  property,  but  they 
did  not  understand  that  he  had  a  valid  lien  thereon,  but  supposed 
that  whatever  he  had  was  not  valid.  They  made  no  inquiries  of 
the  plaintiff  in  regard  to  the  same.  When  Winslow  &  Coombs 
took  their  mortgages,  it  did  not  appear  whether  or  not  they  had 
knowledge  of  the  plaintiff's  lien. 

The  iron  work  charged  for  by  the  plaintiff,  was  used  principally 
about  building  the  mill  on  the  premises  attached.  The  chains 
and  sleds  were  used  in  drawing  materials  to  build  the  mill,  the 
blacksmith  shop,  and  the  houses,  and  to  draw  logs  into  the  mill ; 
and  the  horses  and  oxen,  the  shoeing  of  which  was  charged,  were 
used  for  the  same  purpose  The  contract  under  which  the  work 
was  done,  was  made  about  the  10th  of  April,  1870.  Kimpton  asked 
the  plaintiff  if  he  would  do  the  iron  work  for  his  mill,  and  said  he 
would  furnish  him  funds  fast  enough  to  pay  for  all  the  stock,  and 
pay  the  balance  when  the  work  was  completed,  and  wished  the 
plaintiff  to  work  according  to  the  order  of  Jones,  the  mill-wright 
who  had  charge  of  building  the  mill.  The  plaintiff  agreed  to  do 
so,  and  the  goods  were  delivered  on  the  orders  of  both  Jones  and 
Kimpton. 

The  defendants  objected  to  the  motion  being  granted, — 

1.  Because  the  charges  were  not  of  the  nature  of  those  con- 
templated by  the  statute. 

2.  Because  the  work  was  not  done  under  a  contract  provided 
for  by  the  statute. 

3.  Because  when  Hobson  purchased,  he  acquired  a  right  which 
the  motion  could  not  disturb. 
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4.  Because  when  Pierce  purchased,  the  plaintiff's  claim  was 
upon  the  town  records,  and  Pierce  had  a  right  to  regard  that  as 
the  only  claim  he  had,  and  the  records  showed  that  the  plaintiff 
had  no  lien. 

5.  Because  Winslow  &  Coombs  took  their  mortgage  for  what 
the  property  was  worth,  with  no  knowledge  of  any  lien  or  claim 
by  the  plaintiff. 

The  court,  at  the  March  term,  1874,  Ross,  J.  presiding,  over- 
ruled the  objections,  and  ordered  the  original  suit  brought  forward 
and  the  entry  of  judgment  therein  stricken  off,  and  rendered  judg- 
ment for  plaintiff  for  the  amount  agreed  upon,  embracing  a  state- 
ment of  the  contract  set  forth  in  plaintiff's  lien,  with  an  order  in 
regard  to  the  costs. 

The  court  found  that  Hobson  and  Pierce  at  the  time  of  taking 
their  respective  conveyances,  had  sufficient  knowledge  in  relation 
to  the  plaintiff's  claim  and  proceedings,  to  put  them  on  inquiry  in 
regard  thereto,  and  that  therefore  they  stood  no  better  than 
Kimpton.  The  court  did  not  attempt  to  decide  or  settle  the  order 
in  which  the  various  mortgages  and  the  plaintiff's  lien,  when  per- 
fected, should  be  paid  out  of  the  property,  but  left  that  to  be 
determined  in  some  proper  proceeding  for  that  purpose.  Excep- 
tions by  the  defendants. 

George  N.  Dale*  for  the  defendants. 

If  it  is  claimed  that  this  is  not  a  proper  time  or  place  to  urge 
our  objections  to  the  plaintiff's  lien,  we  reply  that  we  claim  the 
right  to  meet  the  motion  here,  and  resist  it  now.  The  benefit  to 
the  plaintiff  of  the  orders  granted  by  the  court  below,  depends 
entirely  upon  how  those  objections  are  disposed  of,  and  they  are 
disposed  of  by  rules  of  law,  and  not  by  discretionary  powers ;  and 
rights  have  been  acquired  in  the  property,  knowing  that  no  lien 
existed,  and  there  is  no  power  in  a  court  to  make  a  record  which 
would  disturb  those  rights ;  for  if  the  court  has  power  to  bring 
this  lien  to  life,  its  age  must  be  computed  from  its  birth,  and  if 
this  order  is  creative,  the  lien  and  order  are  contemporary,  and 
if  the  lien  is  to  take  effect  only  from  the  order,  then  an  attachment 
of  the  property  would  accomplish  all  the  law  ought  to  do  for  the 
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plaintiff.  Proceedings  like  those  to  create  a  lien,  are  entirely 
dependant  upon  the  statute  for  support,  and  no  omission  of  any 
statute  requirement  can  be  supplied  or  excused  by  an  order  of 
court,  especially  if  such  lien  is  sought  for  the  purpose  of  disturb- 
ing intervening  rights. 

But  it  is  said  that  this  is  a  mere  motion  to  bring  the  case  for- 
ward, and  that  afterwards  the^e  objections  can  be  urged.  But 
we  deny  the  right  to  have  such  order  made,  because  we  have  the 
right  to  show  here  that  such  order  is  ineffectual  to  accomplish  any- 
thing for  the  plaintiff.  We  are  not  to  be  compelled  to  risk  its 
effect  as  an  estoppel,  nor  ought  we,  as  subsequent  purchasers  or  as 
mortgagees,  to  be  subjected  to  the  expense  of  marshalling  the  claims 
to  this  property.  But  the  plaintiff  is  designing  more  than  this, 
for  if  he  did  not  seek  priority  over  these  mortgages  and  claims, 
his  motion  would  be  ineffectual.  It  would' be  unjust  to  revive  this 
lien  and  give  it  priority  over  a  mortgage  taken  subsequent  to  the 
commencement  of  the  lien  proceedings ;  and  yet,  while  it  is  a 
creature  of  the  statute  which  prescribes  its  effects  as  well  as  its 
requisites,  bow  can  the  court  restrict  or  control  its  effects  ?  It  is 
either  a  lien  from  its  beginning,  in  virtue  of  the  statute,  or  it  is 
lost;  and,  of  course,  as  against  subsequent  conveyances  without 
notice,  it  can  have  no  effect. 

We  submit  that  as  matter  of  law  the  court  below  has  no  authority 
to  make  the  order,  and  that  it  is  subject  to  revision  by  this  court ; 
for  if  it  shall  be  decided  here  that  the  plaintiff  has  no  lien  on  the 
property,  there  would  be  no  foundation  or  cause  for  the  motion. 
And  whether  there  is  a  lien  or  not,  is  >x  question  of  law  for  this 
court ;  therefore,  this  court  is  to  determine  on  what  foundation 
the  order  is  made,  for  on  that  the  correctness  of  the  order  depends. 
If  to  revive  a  lien  the  very  existence  of  which  is  disputed,  is 
mere  discretion,  this  court  could  not  revive  an  order  creating  a 
lien  where  none  existed. 

A  mechanics1  lien  is  created  by  statute,  only  in  cases  in  which 
some  agreement  has  been  made  to  furnish  materials  for  erecting 
or  repairing  some  building,  and  does  not  apply  to  this  case,  in 
which  the  work  was  furnished  indiscriminately  for  various  build- 
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ings  as  well  as  for  other  purposes.  These  services  are  not  imme- 
diately connected  with  the  erection  of  the  mill.  Phillips  Mech. 
Liens ;  Johnson  v.  Pike,  35  Me.  291 ;  Lombard  v.  Pike,  33  Me. 
141 ;  Spafford  v.  True,  33  Mo.  281 ;  Bicknell  v.  Triekey,  34  Mc. 
273;  McCullis  v.  Wilson,  24  Me.  286;  Pearsons  v.  Tinker,  34 
Me.  384 ;  Robinson  v.  Runker,  38  Me.  130 ;  Perkins  v.  Pike,  42 
Me.  141. 

The  remaining  three  objections  to  the  motion  are  based  upon 
the  well-established  doctrine,  that  the  purchaser  of  real  property 
takes  his  notice  from  the  public  records  as  to  the  title ;  and  when 
Pierce  purchased,  ho  relied  upon  the  records  as  they  were,  show- 
ing the  premises  clear  from  this  encumbrance,  and  now  the  plain- 
tiff seeks  to  reform  or  rather  raise  a  dead  proceeding  based 
upon  a  statute  which  is  in  derogation  of  the  common  law,  in  order 
to  disturb  vested  rights. 

Henry  Heywood,  for  the  plaintiff. 

The  authorities  are  very  numerous  that  sustain  our  motion  as 
against  Kimpton,  to  have  the  former  judgment  stricken  off,  the 
action  brought  forward,  and  a  new  judgment  rendered,  setting 
out  the  lien,  so  that  it  shall  be  preserved  upon  the  property. 
Frank  v.  Frank,  43  N.  H.  508 ;  Porter  v.  Vaughan  et  al.  22  Vt. 
269 ;  Mosseux  v.  Brigham,  19  Vt.  460  ;  Tudor  et  al.  v.  Taylor, 
26  Vt.  444-449;  Hazen  v.  Snow,  14  Pick.  28;  Johnson  v.  Day, 
17  Pick.  106. 

If  the  plaintiff  is  entitled  to  have  the  judgment  amended  as 
against  the  defendant  Kimpton,  he  is  against  Hobson  aud  Pierce, 
as  they  both  took  their  title  by  quit  claim  deed,  with  full  knowl- 
edge of  the  plaintiff's  claim.  As  the  case  stands,  the  question  is, 
whether  the  plaintiff  has  a  lien  that  he  is  entitled  to  enforce 
against  Kimpton,  on  property  that  belonged  to  Kimpton.  The 
questions  of  the  priority  of  the  mortgage  incumbrances,  or  what 
may  be  due  thereon,  and  to  whom,  are  not  raised  by  this  pro- 
ceeding. 

It  is  not  necessary  that  the  labor  or  materials  should  go  directly 
into  the  construction  of  the  building,  to  give  a  lien  under  the 
statute.  But  if  the  court  think  otherwise,  and  that  the  plaintiff 
has  no  lien  for  shoeing  oxen  used  on  the  work,  and  other  like 
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charges  that  only  went  indirectly  into  the  construction  of  the 
work,  then  we  claim  that  the  payments  upon  this  account  should 
be  applied  upon  that  part  of  the  account  for  which  the  plaintiff 
has  no  security.     Brigg%  v.  Williams  et  als.  2  Vt.  283. 

We  claim  that  there  was  such  a  contract  or  agreement  as 
brings  this  case  within  the  statute.  Kenney  v.  Q-age,  33  V t.  302 ; 
Parks  v.  Bill,  7  Gray  429  ;  Dewing  v.  Cong.  Soc.  of  Wilbraham, 
13  Gray  144  ;  Whitford  v.  Newell,  2  Allen,  424  ;  Morse  v.  School 
Dist.  3  Allen  307. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  The  mechanics9  lien  which  the  plaintiff  seeks 
in  this  proceeding  to  enforce,  is  a  matter  altogether  of  statutory 
regulation.  The  party  must  first  cause  to  be  recorded  in  the  town 
clerk's  office,  "  a  written  memorandum,  by  him  signed,  asserting 
such  claim."  2d.  Commence  his  action  on  such  contract,  for  which 
a  lien  is  claimed,  and  u  cause  said  house  or  other  building  to  be 
attached  thereon.  3d.  If  he  obtains  judgment,  the  record  thereof 
shall  embrace  a  brief  statement  of  the  contract  on  which  the  same 
is  founded."  4th.  "  Within  five  months  after  the  date  of  such 
judgment,  cause  a  certified  copy  of  such  judgment  to  be  recorded 
in  the  town  clerk's  office,"  <fcc.  These  being  done,  the  house  or 
other  building  shall  be  holden  for  such  judgment,  in  the  same 
manner  as  if  the  same  had  been  mortgaged. 

The  memorandum  asserting  the  plaintiff's  claim  of  a  lien  on  the 
building  was  duly  recorded.  But  the  record  of  the  judgment 
gives  no  intimation  that  the  recovery  was  had  on  a  contract  to 
furnish  materials  for  building  the  mill ;  or  that  it  had  any  refer- 
ence to  or  connexion  with  the  memorandum  recorded  in  the  town 
clerk's  office.  The  incipient  lien  therefore  became  extinct  by  the 
failure  to  comply  with  the  statute  requirements. 

There  is  no  claim  that  the  judgment  is  erroneous,  or  incomplete 
as  a  judgment ;  but  that  there  was  omitted  the  proof  and  record 
of  a  necessary  fact  in  order  to  preserve  the  lien. 

Whether  such  lien  could  be  revived  after  it  had  once  lapsed,  as 
against  the  judgment  debtor,  by  bringing  forward  the  case  on  the 
docket,  and  entering  up  a  new  judgment,  we  need  not  discuss,  as 
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several  intervening  rights  have  attached.  Kimpton  deeded  to 
Hobson  on  the  21st  August,  1871 ;  and  Hobson  deeded  to 
Pierce  13th  day  June,  1872.  And  on  the  3d  January,  1873,  Wins- 
low  &  C  )orabs  took  a  large  mortgage  on  the  premises.  The 
court  found  that  Hobson  and  Pierce,  at  the  time  they  acquired 
title,  had  such  knowledge  of  plaintiff's  claims,  as  to  be  put  on  in- 
quiry in  rotation  thereto.  But  such  inquiry  would  have  informed 
them  of  the  actual  facts;  the  plaintiff  had  given  notice  of  a  lien, 
but  had  not  preserved  it.  33  Vt.  302.  And  as  to  Winslow  & 
Coombs,  there  is  no  claim  they  had  notice  of  any  facts  that 
should  have  put  them  on  inquiry.  The  inquiry  is,  therefore, 
whether  it  be  competent  for  the  county  court  to  order  a  case 
brought  forward  and  hear  evidence  and  adjudicate  a  fact  and 
engrail  into  the  record  material  statements,  for  the  mere  pur- 
pose of  reviving  a  lien  that  had  lapsed  and  become  extinct, 
as  against  purchasers  and  owners  of  the  estate  who  had  acquired 
title  after  such  lien  had  lapsed  and  terminated?  Wo  think 
not.  Thero  is  no  doubt  that  courts  have  control  over  their  own 
records,  and  may  bring  forward  a  case,  and  cause  the  record 
to  be  perfected.  But  this  judgment  was  regular  and  record  per- 
tect,  so  far  as  concerns  the  judgment.  And  this  proceeding  is 
had,  avowedly,  to  create  a  lien  which  is  lost.  If  the  first  attach- 
ing creditor  of  real  estate,  having  neglected  to  levy  his  execution 
within  the  statute  time,  should  ask  to  bring  forward  his  case,  for 
the  purpose  of  restoring  his  lien  by  attachment  which  had  become 
extinct,  it  would  be  a  flagrant  abuse  of  the  power  to  correct  a 
record.  And  although  such  action  would  not,  in  fact,  revive  such 
attachment  to  the  prejudice  of  intervening  incumbrances,  still,  we 
think,  such  proceedings  for  such  purpose  would  be  without  war- 
rant of  law. 

II.  In  the  view  we  have  taken  of  this  case,  we  do  not  deem  it 
necessary  to  carefully  examine  the  affidavits  attached,  and  deter- 
mine whether  any  of  the  items  in  plaintiff's  claim,  and  if  so,  how 
many,  are  such  that  the  statute  lien  could  not  attach ;  and  whether 
a  judgment  including  such  items  would  operate  in  whole  or  in 
part,  or  not  at  all,  as  a  lien  upon  the  premises. 

Judgment  reversed,  and  motion  dismissed  with  cost. 
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Appeal  from  the  court  of  chancery.  The  answer  was  traversed 
and  testimony  taken ;  and  at  the  June  term,  1874,  Ross,  Chancel- 
lor, the  bill  was  dismissed,  pro  forma,  by  agreement.  Appeal  by 
the  orators.     The  case  sufficiently  appears  from  the  opinion. 

B.  JT.  Davis,  for  the  orators. 

J,  Pv  Lamson  and  Belden  £  Ide,  for  the  defendants. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  The  administrator  and  the  heirs-at-law  of  Peter 
Wesson  bring  this  bill  against  Aaron  Wesson's  estate,  to  reach 
property  claimed  to  belong  to  said  Peter's  estate,  for  distribution 
among  his  heirs.  Peter  and  Aaron  were  twin  brothers,  and 
during  a  long  life.  "  had  all  things  in  common."  Peter  died  in 
November,  1866,  the  owner  of  one  half  the  joint  accumulations  of 
the  two  brothers.  An  arrangement  was  made  between  Aaron  and 
the  heirs  at  law  of  Peter,  by  which  they,  on  the  22d  of  February, 
1867,  conveyed  all  their  right  and  interest  in  Peter  Wesson's 
estate,  to  said  Aaron,  in  consideration  of  $2,000  paid  to  each  of 
such  heirs  by  said  Aaron.  The  bill  charges  that  the  name  of 
Phebo  Griggs  was  affixed  to  the  deed  by  her  daughter,  Caroline 
Holmes,  without  authority  ;  and  that  said  Phebe  was,  at  the  time, 
so  old  and  feeble  in  mind,  that  she  was  incapable  of  executing 
such  contract.  The  bill  further  alleges,  that  all  such  heirs  were 
induced  to  execute  such  deed,  4*by  representing  to  each  of  them 
that  if  they  would  accept  of  $2,000  each,  for  the  present,  that  said 
Aaron  would  hold  the  balance  of  each  ones  share  in  Peter's  estate 
in  trust  for  each  of  said  heirs,  till  Aaron's  decease,  when  the  bal- 
ance, together  with  Aaron's  estate,  should  be  divided  between 
them."  There  is  no  allegation  of  fraud.  The  deed  of  acquit- 
tance conveys,  absolutely,  all  the  interest  the  grantors  had  in  the 
estate  of  Peter  Wesson.  The  orators  must  recover  according  to 
and  for  the  causes  alleged  in  the  bill,  if  at  all.  The  orators1 
solicitor  seeks  a  decree  solely  on  the  ground  that  there  remained 
an  unexhausted  balance  of  Peter's  estate  in  the  hands  of  Aaron 
after  the  distribution  of  $2,000  to  each  of  the  heirs,  and  that 
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Aaron  agreed  before  and  at  the  time  the  deed  was  executed,  that 
if  anything  remained  of  Peter's  estate  after  said  distribution  of 
#10,000  to  his  five  heirs-at  law,  such  residue,  at  his  decease, 
should  be  distributed  to  said  heirs.  The  deed  is  executed  under 
seal,  acknowledged  and  recorded  with  due  formality.  The  bill 
does  not  aim  to  set  aside  said  deed  for  fraud  or  other  cause, 
but  seeks  to  engraft  into  said  deed  new  and  independent  condi- 
tions and  stipulations  by  parol  evidence  of  an  agreement  or 
understanding  of  the  parties,  prior  to  or  contemporaneous  with 
the  execution  of  the  deed. 

The  rule  of  law  is  too  long  and  uniformly  established  to  require 
authority,  that  parol  evidence  cannot  be  received  to  enlarge  or 
vary  a  written  contract,  especially  by  deed.  Chancellor  Kent 
states  the  law  on  this  subject  very  clearly :  u  The  rule  is  too 
well  settled  to  be  now  disturbed,  that  when  an  agreement  is 
reduced  to  writing  all  previous  negotiations  are  resolved  into  the 
writing,  as  being  the  best  evidence  of  the  agreement.  A  contract 
cannot  rest  partly  in  writing  and  partly  in  parol ;  the  writing  is 
the  highest  evidence  of  the  agreement  "  If  it  were  not  so,  in  the 
language  of  Lord  Loughborough,  in  the  case  of  Haynes  v.  Hare, 
"It  would  destroy  all  trust ;  it  would  destroy  all  security  ;  and  lay 
it  open,  unless  the  parties  are  completely  bound  by  what  they 
have  signed  and  sealed."  In  the  case  of  Taylor  v.  Oilman^  25 
Vt.  411,  Isham,  J.,  states  clearly  the  grounds,  and  the  necessary 
averments  in  the  bill  for  that  purpose,  that  will  enable  a  court  of 
equity  to  interfere  with  written  contracts.  "  There  being  no  ac- 
cident or  mistake,"  the  court  say,  "either  in  fact  or  law,  the  only 
ground  upon  which  the  testimony  can  be  received  to  control  the 
legal  effect  and  operation  of  the  covenants  in  the  deed  is,  the  fraud 
of  the  party  in  attempting  to  enforce  them  in  violation  of  his 
agreement." 

II.  In  regard  to  the  claim  of  Martha  Reed  and  her  husband, 
the  proof  that  a  promise  of  further  distribution  in  Peter's  estate 
was  made  to  them  by  Aaron  Wesson  or  his  agent,  comes  mainly  if 
not  entirely  from  them,  who  are  orators,  and  parties  to  this  alleged 
contract  with  Aaron  Wesson.  The  statute  expressly  excludes 
their  evidence.     The  language  is  too  explicit  to  admit  of  question. 
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Gen.  Sts.  327,  §  24.  "  When  the  executor  or  administrator  is  a 
party,  the  other  party  shall  not  be  permitted  to  testify  in  his  own 
favor,  unless  the  contract  in  issue  was  originally  with  a  person 
who  is  living  and  competent  to  testify,  except  as  to  such  acts  and 
contracts  as  have  been  done  or  made  since  the  probate  of  the  will 
or  .the  appointment  of  the  administrator."  In  the  language  of 
Barrett,  J.,  in  Ford's  Exrs.  v.  Cheney,  40  Vt.  153,  "  There  is 
no  province  for  construction,  or  for  considerations  of  policy." 

III.  As  to  the  claim  of  Caroline  Holmes,  who  stands  in  the 
place  of  her  mother,  Phoebe  Origgs,  there  are  considerations  not 
common  to  the  other  orators.  The  deed  was  not  signed  by  her 
own  hand,  but  in  her  presence  by  her  daughter  Caroline,  who 
claims  and  stands  on  the  right  of  her  mother,  as  her  heir-at-law. 
She  was  old  and  feeble ;  she  had  kept  house  for  her  brothers ; 
and  Aaron  stood  to  her  in  relations  of  special  confidence.  The 
whole  evidence  impresses  the  court  that  she  had  entire  confi- 
dence in  her  brother  Aaron,  and  did  not  understand  that  she 
authorized  her  signaturo  to  any  instrument  that  barred  her  right, 
which  had  become  vested  in  her  brother  Peter's  estate. 

The  decree  is,  therefore,  reversed,  and  cause  remanded  to  the 
oourt  of  chancery,  with  direction  that  the  bill  be  dismissed  with 
costs — as  to  J.  H.  Reed  and  his  wife,  Martha  Reed,  with  single 
cost;  and  that  a  decree  be  entered  for  the  orators  Alexander 
Holmes  and  Caroline  Holmes,  to  recover  the  residue  of  said 
Phoebe  Griggs's  distributive  share  (being  one  fifth)  in  Peter 
Wesson's  estate,  after  deducting  the  $2000  paid  to  said  Phoebe  at 
the  time  said  deed  was  signed ;  that  the  matter  bo  referred  to  a 
master  to  ascertain  and  report  such  residue  and  interest ;  that 
neither  party  recover  costs  in  this  court ;  and  that  the  costs  that 
have  accrued  in  the  court  of  chancery  be  apportioned  as  may 
seem  equitable  to  that  court. 
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The  Town  op  Danville  v.  The  Town  op  Wheelock. 

Evidence.    Pauper.     Order  of  Removal.    Abandonment  of  Wife 

by  Husband. 

The  fact  that  two  years  prior  to  the  making  of  an  order  of  removal  the  panper  wag 
likely  to  become 'chargeable,  is  not  evidence  tending  to  show  that  he  was  in  that 
condition  at  the  time  the  order  was  made. 

A  witness  testifying  that  he  told  another  a  certain  thing,  is  not  attesting  that  the  fact 
was  so,  and  that  the  witness  had  personal  knowledge  thereof. 

If  a  husband  and  father  be  unable  to  support  himself,  bnt  is  supported  by  his  family— 
his  wife  and  children — which  is  self-supporting,  he  is  not  "  likely  to  become  charge- 
able "  as  a  pauper;  nor  is  he  or  his  family  subject  to  an  order  of  removal. 

Husband  and  wife  separated  by  mutual  agreement,  and  lived  apart,  but  on  friendly 
terms.  She  took  the  youngest  boy  and  some  of  the  furniture  and  went  to  live  at 
her  father's  near  by  and  in  the  same  town  where  she  and  her  husband  lived, 
and  supported  herself  and  boy  by  working  out  The  husband  and  the  eldest 
boy,  twelve  or  fourteen  years  old,  remained  where  they  were  living,  and  went  about 
the  county  peddling,  whereby  they  supported  themselves,  the  wife  in  the  meantime 
doing  some  of  their  mending  and  baking.  Held,  no  abandonment  of  the  wife  by 
the  husband,  or  legal  separation,  and  that  they  could  not  be  separated  by  an  order 
of  removal. 

Appeal  from  an  order  of  removal  of  Israel  P.  Magoon  and 
family  from  the  town  of  Danville  to  the  town  of  Wheelock,  made 
on  the  20th  of  March,  1873,  for  that  said  Magoon  was  likely  to 
become  chargeable  to  said  Danville.  Pleas,  that  said  Magoon  was 
not  likely  to  become  so  chargeable,  and  that  his  last  legal  settle- 
ment was  not  in  the  town  of  Wheelock.  Trial  by  jury,  December 
term,  1873,  Boss,  J.,  presiding,  and  verdict  for  the  plaintiff. 
The  jury  found  by  special  verdict  that  said  Magoon's  settlement 
was,  at  the  time  said  order  was  made,  in  said  Wheelock,  and  that 
he  was  likely  to  become  chargeable  to  said  Danville. 

The  plaintiff  gave  evidence  tending  to  show  that  at  the  time 
said  order  was  made,  Magoon  and  his  family  resided  in  Danville  ; 
that  he  had  never  been  a  person  of  much  property,  but  had  sup- 
ported himself  and  family,  which  consisted  of  himself,  wife,  and 
two  sons,  comfortably,  till  the  fall  of  1870,  when  he  became  sick 
and  nearly  lost  his  eyesight,  at  which  time  they  were  living  in  a 
house  belonging  to  Walter  Morse,  Mrs.  Magoon's  father,  without 
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any  special  bargain  therefor.  It  appeared  that  in  the  spring  of 
1871,  by  mutual  agreement  between  Magoon  and  his  wife,  they 
separated,  and  had  since  lived  apart,  though  on  friendly  terms ; 
that  she  took  the  youngest  boy  and  some  of  the  furniture  and 
went  to  her  father's,  who  lived  not  far  from  where  they  had  been 
living ;  that  since  that  time  she  had  supported  herself  and  the  young- 
est boy,  she  being  a  woman  of  ordinary  health,  and  working  out 
most  of  the  time,  earning  from  $1.50  to  $7  per  week,  the  boy, 
meantime,  remaining  with  her  father.  It  was  not  claimed  that 
she  or  the  youngest  boy  was  likely  to  become  chargeable,  of 
themselves,  on  the  day  the  order  was  made.  Magoon  and  the 
oldest  boy,  who  was  about  twelve  or  fourteen,  remained  at  the 
place  where  they  had  been  living,  till  October  30,  1873, — said 
Magoon  going  about  the  country,  led  part  of  the  time  by  the  boy 
and  part  of  the  time  going  alone,  peddling  a  few  Yankee  notions, 
and  thus  they  supporting  themselves.  It  appeared  that  his  wife  did 
some  mending  of  his  and  the  oldest  boy's  clothes,  after  she  lived 
separate  from  them,  and  did  some  baking  for  them.  The  plain- 
tiff's evidence  also  tended  to  show  that  at  the  time  of  making  the 
order,  Magoon's  health  was  still  poor,  his  eyesight  nearly  gone, 
and  that  he  had  but  a  limited  amount  of  provisions,  or  of  property 
of  any  kind,  and  was,  when  peddling,  usually  kept  when  away 
from  home  without  charge.  The  plaintiff  was  allowed,  against 
the  defendant's  exception,  to  show  by  said  Morse  that  just  before 
Magoon  and  his  wife  arranged  to  live  separate,  he  went  to  the 
overseer  of  the  poor  of  Danville,  and  told  him  that  Magoon's 
family  needed  help  from  the  town  ;  that  the  overseer  came  and 
inquired  into  their  circumstances  and  settlement ;  that  Magoon 
insisted  he  did  not  want  aid ;  that  the  overseer  informed  Mrs. 
Magoon  that  she  would  have  to  go  to  the  poor-house,  and  proba- 
bly have  to  be  removed  to  Ludlow,  where  he  thought  Magoon's 
legal  settlement  was,  if  aided  by  the  town,  and  that  she  thereupon 
declined  to  receive  any  aid,  and  that  the  separation  was  arranged 
soon  thereafter.  There  was  no  evidence  that  Magoon  had  become 
actually  chargeable,  and  it  appeared  that  he  was  within  a  short 
time  of  gaining  a  settlement  in  Danville  at  the  time  the  order  was 
made.    No  question  was  raised,  and  the  court  was  not  asked  to 
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instruct  the  jury,  as  to  what  persons  would  be  included  by  the 
word  family  used  in  the  order,  except  that  the  defendant  requested 
the  court  to  charge  that  if  Magoon's  wife  was  not  likely  to  become 
chargeable,  he  was  not  liable  to  be  removed  to  Wheelock,  she 
remaining  in  Danville ;  also,  that  the  order  of  removal  was 
repugnant  to  the  14th  Amendment  of  the  Constitution  of  the 
United  States,  and  void.  The  court  declined  to  so  charge,  and 
gave  no  instructions  on  either  of  said  requests,  but  did  instruct 
the  jury  on  the  question  of  whether  Magoon  was  likely  to  become 
chargeable  at  the  time  the  order  was  made,  in  a  manner  not 
excepted  to,  and  also  on  all  other  questions  arising  in  the  case, 
except  in  regard  to  said  requests.  There  was  no  controversy, 
and  no  conflict  in  the  evidence,  in  regard  to  the  manner  in  which 
Magoon  with  the  oldest  boy,  and  Mrs.  Magoon  with  the  youngest 
boy,  had  been  living  since  the  spring  of  1872. 

B.  N.  Davis  for  the  defendant. 

The  issue,  whether  likely  to  become  chargeable,  was  to  be 
determined  solely  on  the  circumstances  of  the  pauper  on  the  20th 
March,  1873,  when  the  order  was  made.  The  justices  in  exam- 
ining the  case  when  brought  before  them,  must  determine  whether 
the  pauper  was  likely  to  become  chargeable,  not  in  his  con- 
dition two  years  before,  but  then ;  and  the  testimony  before  the 
county  court,  to  prove  the  same  issue,  ought  to  have  been  limited 
to  the  actual  condition  when  the  order  was  made.  Londonderry 
v.  Acton,  3  Vt.  122.  The  witness's  opinion  that  the  family 
needed  help,  was  entirely  inadmissible,  as  well  as  what  the  over- 
seer said  to  the  pauper.  Testimony  of  the  actual  poverty  of  the 
pauper  was  inadmissible.     See  case  above  cited. 

Was  the  husband  liable  to  be  removed,  his  wife  remaining  in 
Danville  ?  It  has  been  repeatedly  decided  that  the  wife  cannot 
be  removed  from  the  habitation  of  her  husband.  Hartland  v. 
Pomfret,  11  Vt.  440 ;  Nbrthfield  v.  Roxbury,  15  Vt.  622. 

The  order  was  repugnant  to  the  14th  amendment  of  the  Con- 
stitution of  the  United  States.  One  privilege  or  immunity  of  the 
citizen  is,  the  choice  of  residence,  or  domicil,  so  long  as  he  has 
not  forfeited  this  right  by  an  act  of  his  own  against  the  rights  of 
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others.  Without  due  process  of  law,  to  which  the  citizen  is  di- 
rectly made  a  party,  with  a  right  to  plead  or  be  impleaded,  to  be 
heard,  to  confront  the  witnesses,  and  to  produce  witnesses  in  de- 
fence,— the  citizen  cannot  be  deprived  of  the  right. 

Burke  $  Bates  for  the  plaintiff. 

The  jury  found  that  Magoon  was  likely  to  become  chargeable 
to  the  town  of  Danville,  and  the  question  is,  whether  or  not  he 
was  removable  to  the  place  of  his  settlement.  The  case  finds  that 
neither  Magoon  or  his  wife  had  any  real  estate,  or  any  interest  in 
any,  and  that  they  had  been  living  separate  and  apart  since  the 
spring  of  1871,  and  that  the  wife  was  not  under  the  control  or 
protection  of  her  husband,  but  lived  with  her  father,  and  for  the 
most  part,  supported  herself.  The  law  is  well  settled,  that  so 
long  as  the  husband  and  wife  continue  to  live  and  cohabit  to- 
gether, neither  can  be  removed  from  the  other ;  but  when  the 
husband  has  left  or  abandoned  his  wife,  and  exercises  no  control 
over  her,  then  a  different  rule  obtains,  and  under  certain  con- 
ditions and  circumstances,  one  may  be  removed  from  the  other. 
Nbrthfield  v.  Roxbury,  15  Vt.  622 ;  Rupert  v.  WinhaU,  29  Vt. 
245  ;  Sartland  v.  Windsor,  lb.  354  ;  Dummerston  v.  Newfaney  37 
Vt.  9.  To  hold  that  the  husband,  when  a  pauper,  can  not  be 
removed  to  the  place  of  his  legal  settlement,  would  work  an  in- 
justice to  the  plaintiff,  and  relieve  the  defendant  of  a  just  and 
legal  responsibility. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  This  was  an  appeal  from  an  order  of  removal 
of  "  Israel  P.  Magoon  and  family,"  as  likely  to  become  charge- 
able to  the  plaintiff  town.  The  order  was  made  March  20, 1873, 
and  the  issue  is  as  to  the  status  of  Magoon  and  family  at  that  time. 
In  the  spring  of  1871,  Magoon  and  wife,  by  mutual  agreement, 
separated — she,  with  the  youngest  boy,  living  with  her  father, 
and  supporting  herself  and  child  by  her  work,  and  the  husband 
and  elder  boy  gained  subsistence  by  peddling.  The  wife  con- 
tinued to  aid  the  husband  by  mending  his  clothes  and  baking  his 
bread.     They  lived  apart,  but  in  friendly  relations,  and  in  the 
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same  town.  The  wife  earned  from  $1.50  to  $7.00  per  week  ; 
and  "  it  was  not  claimed  that  she,  or  the  youngest  boy,  were 
likely  to  become  chargeable,  of  themselves,  at  the  time  the  order 
was  made." 

I.  Walter  Morse,  the  wife's  father,  was  allowed  to  testify, 
agaiust  the  defendant's  exceptions,  that  "  just  before  'Magoon  and 
wife  arranged  to  live  separate,  he  went  to  the  overseer  of  the  poor 
of  Danville,  and  told  him  that  Magoon's  family  needed  help  from 
the  town  ;  that  said  overseer  came  and  inquired  into  their  circum- 
stances and  settlement ;  that  the  overseer  informed  Mrs.  Magoon 
that,  if  aided  by  the  town,  she  would  have  to  go  to  the  poor-house, 
and  probably  have  to  be  removed  to  Ludlow,  where  he  thought 
her  legal  settlement  was ;  that  she  declined  to  receive  aid  ;  and 
Magoon  insisted  he  did  not  want  aid."  The  witness  does  not  state 
the  fact  that  Magoon  was  poor  and  in  need  of  relief  in  the  spring 
of  1871 ;  but  that  he  so  informed  the  overseer.  The  fact,  if  it 
were  true,  that  Magoon  was  likely  to  become  chargeable  to  Dan- 
ville in  March  1871,  does  not  prove  or  tend  to  prove,  that  he  was 
in  that  condition  two  years  afterward.  Besides,  notice  to  the 
overseer  of  such  condition,  is  not  attesting  that  such,  in  fact,  was 
his  condition,  and  that  he  personally  knew  the  fact.  We  think 
this  evidence,  as  the  matter  is  stated  in  the  exceptions,  is  not 
admissible. 

II.  The  court  were  requested  by  the  defendant  to  charge, 
"  that  if  the  wife  of  Magoon  was  not  likely  to  become  chargeable, 
the  husband  was  not  liable  to  be  removed  to  Wheelock,  the  wife 
remaining  in  Danville."  To  this  request  the  court  made  no  re- 
sponse, and  in  no  way  defined  what  should  be  considered  the 
family  of  said  Magoon.  The  family  of  Magoon  was  his  wife 
and  two  minor  children ;  and  if  the  family  was  self-supporting,  it 
was  not  liable  to  an  order  of  removal.  There  are  many  cases 
where  the  husband  and  father  is  imbecile,  and  utterly  unable  to 
contribute  to  his  own  support,  but  the  wife  and  children  maintain 
and  support  the  family.  In  that  case,  the  husband  is  not  "  likely 
to  become  chargeable,"  or  subject  to  an  order  of  removal.  Every 
member  of  this  family  were  bound  in  moral  and  legal  duty,  indi- 
vidually and  collectively,  to  contribute  to  the  support  of  the 
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family ;  and  if  their  joint  efforts  were  sufficient  to  that  end,  that 
duty  could  not  lawfully  be  cast  upon  any  town.  The  mutual  ar- 
rangement that  the  wife,  with  the  youngest  boy,  should  go  to  her 
father's,  while  the  husband,  with  the  elder  boy,  should  essay  to 
gain  support  by  peddling  Yankee  notions,  as  promising  the  better 
return  for  their  labor,  was  not  an  abandonment  of  the  wife  by  the 
husband,  or  legal  separation.  The  law  does  not  allow  the  husband 
and  wife  to  be  separated  by  an  order  of  removal,  while  the  family 
rolations  subsist.  In  Dummerston  v.  Newfane,  37  Vt.  12,  the 
court,  Kellogg,  J.,  says  :  "  The  law  recognizes  no  coercive  sepa- 
ration of  either  from  the  other,  except  for  crime.  If,  therefore, 
the  wife  was,  at  the  time  of  making  the  order  of  removal,  irre- 
movcable  from  the  town  of  Dummerston,  it  follows,  by  a  logical 
necessity,  that  the  husband  was  also  then  irremoveable  from  said 
town."  See  Hartland  v.  Pomfret,  11  Vt.  440;  Northfidd  v. 
Roxbury,  15  Vt.  622  ;  Rupert  v.  Winhall,  29  Vt.  245 ;  Hartland 
v.  Windsor,  lb.  354. 

We  think  the  court  were  called  upon  properly  to  explain  the 
law  upon  this  subject,  and  that  the  omission  to  do  so  was  error. 

Judgment  reversed  and  cause  remanded. 


George  Ide  v.  Charles  A.  Story. 

Appellee* 8  Right  to  Enter  Appeal  from  the  Judgment  of  a  Justice 
of  the  Peace  for  Affirmance.      Acts  of  1866,  No.  37. 

Gen.  Sts.  ch.  3i,  §  64. 

No.  37  of  the  Acts  of  1866,  relating  to  appeals  from  judgments  of  justices  of  the 
peace,  does  not  abridge  the  right  of  the  appellee,  secured  by  §  64,  ch.  31,  of  the 
Gen.  Sts.,  to  enter  the  appeal  for  affirmance. 

Assumpsit,  appealed  from  the  judgment  of  a  justice  of  the 
peace  by  the  defendant,  who  failed  to  enter  his  appeal  in  the 
county  court  within  the  time  prescribed  by  the  rules  thereof, 
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whereupon  the  plaintiff  entered  the  same  for  affirmance.  It  was 
not  claimed  that  it  was  necessary  to  have  the  judgment  affirmed 
to  protect  any  right  or  lien  of  the  plaintiff.  The  court,  at  the 
June  term,  1874,  Ross,  J.  presiding,  dismissed  the  complaint  for 
affirmance,  with  costs  ;  to  which  the  plaintiff  excepted. 

(?.  W.  Cahoon,  for  the  plaintiff,  cited  the  Gen.  Sts.  285,  §§  64, 
68,  and  the  Act  of  1866,  Gen.  Sts.  922. 

Belden  ft  Ide,  for  the  defendant,  cited  Mead  v.  Arms,  2  Vt. 
180 ;  Jenney  v.  Glynn,  12  Vt.  480 ;  Acts  of  1870,  No.  66  ;  Cat- 
Jin  v.  Taylor  et  ah  18  Vt.  104. 

The  opinion  of  the  court  was  delivered  by 

Royce,  J.  This  was  an  action  commenced  before  a  justice  of 
the  peace,  and  after  a  judgment  for  the  plaintiff,  the  defendant 
took  an  appeal  from  the  judgment  to  the  county  court.  The 
appellant  failed  to  enter  his  appeal  in  the  county  court,  and  the 
appellee  entered  the  same  for  affirmance,  and  filed  copies  of 
appeal  and  his  complaint  for  affirmance  with  the  clerk  of  the 
court.  The  court  dismissed  the  complaint,  with  costs  to  the 
appellant ;  to  which  the  appellee  excepted.  The  right  of  an 
appellee  in  such  a  case  to  enter  the  suit,  and  have  the  judgment 
rendered  by  the  justice,  affirmed,  if  no  good  cause  be  shown  to  the 
contrary,  is  secured  by  §64,  ch.  31,  of  the  Gen.  Sts. 

The  statute  of  1866,  Gen.  Sts.  922,  provided  that  an  appeal 
from  a  justice's  judgment  in  any  civil  cause,  should  not  operate  to 
vacate  such  judgment,  but  should  only  suspend  the  same  uutil  the 
next  stated  term  of  the  court  to  which  the  appeal  was  taken ; 
and  if  the  appeal  was  duly  entered  in  the  court  to  which  it  was 
taken,  such  judgment  should  be  vacated ;  and  that  if  neither 
party  entered  the  appeal  at  the  term  of  court  to  which  it  was 
taken,  the  justice  who  rendered  the  judgment  might  issue  an  exe- 
cution for  the  amount  of  the  same,  with  twelve  per  cent,  interest. 
The  evident  intention  of  this  statute  was,  to  save  the  benefit  of  the 
judgment  to  the  party  obtaining  it  before  a  justice,  in  those 
cases  where  neither  the  appellant  or  appellee  entered  the  appeal 
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in  the  court  to  which  it  was  taken.  The  appellee  was  entitled, 
under  §  64  of  ch.  31,  above  cited,  to  enter  the  copies  of  appeal, 
and  to  be  heard  upon  his  claim  to  have  the  judgment  affirmed, 
unless  he  is  deprived  of  that  right  by  the  statute  of  1866.  There 
is  no  provision  in  the  statute  of  1866  repealing  the  previous 
statute ;  and  to  repeal  a  statute  by  implication,  there  must  be 
such  a  positive  repugnancy  between  the  provisions  of  the  new 
law  and  the  old,  that  they  cannot  stand  together  or  be  consistently 
reconciled.  Potter's  Dwarris,  154,  and  notes  4,  5.  There  is 
no  perceivable  inconsistency  between  the  previous  statute  and  the 
statute  of  1866.  The  intent  of  this  statute  was  to  be  auxiliary  to 
the  previous  one,  and  no  construction  can  be  put  upon  it  which 
will  abridge  the  rights  that  were  then  secured  by  the  previous 
statute.  Hence,  we  think,  the  court  erred  in  dismissing  the 
complaint ;  and  the  judgment  is  reversed  and  cause  remanded. 


Ora  C.  Kittridge  v.  John  E.  Batchelder  and  Alice  Jenness. 

[In  Chancery.] 
Promissory  Note. 

One  of  the  defendant*  sold  a  farm  to  the  orator  by  warranty  deed,  and  took  his  notes 
therefor,  secured  by  mortgage  thereon.  The  farm  was  encumbered  at  the  time,  of 
which  the  orator  had  no  knowledge.  Said  defendant  was  under  obligation  to  sup- 
port his  mother,  the  other  defendant,  and  in  consideration  thereof  transferred  to 
her  the  orator's  notes  not  due,  and  absconded  from  the  state,  leaving  no  property. 
The  mother  took  said  notes  in  good  faith,  without  intent  to  defraud  the  orator. 
Held,  that  the  case  did  not  stand  upon  the  law  of  commercial  paper,  transferred 
and  held  as  collateral  security ;  and  that  the  orator  was  not  entitled  to  an  injunction 
restraining  the  mother  from  negotiating  said  notes,  or  availing  herself  of  the  con- 
sideration thereof,  without  first  removing  said  incumbrance. 

Appeal  from  the  court  of  chancery.  The  bill  alleged  that  the 
defendant  Batchelder  conveyed  a  farm  to  the- orator  on  the  19th 
of  August,  1867,  by  warranty  deed,  for  the  consideration  of  $900, 
for  which  the  orator  executed  to  him  nine  notes  of  9100  each,  pay- 
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able  yearly,  and  secured  by  mortgage  on  said  farm ;  that  the  ora- 
tor had  paid  and  taken  up  three  of  said  notes,  and  that  the  others 
were  outstanding  and  not  due ;  that  at  the  time  of  the  orator's 
purchase,  said  farm  was  incumbered  by  mortgage  from  said  Batch- 
elder  to  Vail  &  Brainard,  upon  which  $350  was  then  due,  where- 
of the  orator  had  no  knowledge  at  the  time  of  his  purchase,  and 
which  he  would  be  compelled  to  pay,  unless  relieved  therefrom ; 
that  said  Batchelder  had  recently  absconded  from  the  state,  leav- 
ing no  property  which  the  orator  could  attach  in  a  suit  upon  the 
covenants  in  said  deed ;  that  just  before  absconding,  and  for  the 
purpose  of  defrauding  the  orator  and  compelling  him  to  pay  off 
said  incumbrance,  said  Batchelder  transferred  said  notes  to  his 
mother,  the  defendant  Jenness,  who  had  notified  the  orator  that 
she  owned  the  same  ;  that  at  the  time  of  her  pretended  purchase 
thereof,  she  knew  for  what  they  were  given,  and  of  said  incum- 
brance, and  that  the  orator  would  have  to  pay  the  same,  to  make 
title  to  said  farm ;  that  the  sale  and  transfer  of  said  notes  was 
fictitious,  and  without  consideration,  and  that  said  Jenness  held  the 
same  in  trust  for  the  said  Batchelder ;  that  they  were  negotiable, 
and  that  the  said  Jenness  threatened  to  make  such  use  of  them  as 
to  avail  herself  of  the  consideration  thereof.  Prayer,  that  she  be 
enjoined  from  transferring  the  same  to  the  amount  of  said  incum- 
brance, until  she  paid  off  said  incumbrance,  or  secured  the  orator 
against  the  same  ;  and  for  general  relief. 

The  bill  was  taken  as  confessed  as  to  the  said  Batchelder. 

The  said  Jenness  answered,  and  insisted  that  she  purchased 
said  notes  in  good  faith  for  a  valuable  consideration,  and  denied 
any  knowledge  of  the  incumbrance  upon  said  farm. 

The  answer  was  traversed,  and  testimony  taken.  The  court, 
at  the  June  term,  1873,  Ross,  Chancellor,  perpetually  enjoined 
the  defendants  from  collecting  or  transferring  said  notes  for  any 
purpose,  to  the  amount  of  said  incumbrance.  Appeal  by  the 
defendant  Jenness. 

B.  N.  Davis y  for-the  orator,  cited  Bowen  v.  Thrall  et  ah.  28 
Vt.  382 ;  Atkinson  v.  Brooks,  26  Vt.  569,  584 ;  1  Am.  Lead.  Cas. 
336 ;  Austin  v.  Curtis  et  al.  31  Vt.  64. 
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Burke  $  Bates,  for  the  defendant  Jenness,  cited  Austin  v.  Cur- 
tis, supra ;  Griswold  v.  Davis,  31  Vt.  390 ;  1  Eng.  Law  &  Eq. 
529  ;   Chicopee  Bank  v.  Ohapin,  8  Met.  40. 

The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  The  court  find  and  hold  that  John  K.  Batchelder 
was  under  legal  obligation  to  support  his  mother  through  her  life. 
He  had  received  full  consideration  for  so  doing,  and  had  prom- 
ised at  many  times  so  to  do,  and  to  make  provision  therefor. 
The  court  also  find  that  John  K.  assigned  and  caused  to  be  de- 
livered the  notes  in  question  for  that  purpose,  and  that  they  were 
received  and  have  since  been  held  by  the  mother  under  said  as- 
signment. So,  as  between  her  and  John  K.,  she  holds  the  notes 
by  valid  legal  title,  with  full  legal  right  as  against  the  orator  to 
hold  and  enforce  them.  The  orator  has  no  defence  at  law  to 
them  as  against  cither  said  John  K.  or  his  mother.  The  trans- 
action of  the  assignment  was  a  lawful  and  proper  one,  so  far  as 
both  John  K.  and  his  mother  were  concerned,  even  if  his  mother 
had  known  that  he  was  about  to  run  away ;  and  so  far  as  legal 
right  is  concerned,  was  lawful  and  proper  even  as  against  the 
orator.  But  we  do  not  find  that  the  mother  of  John  K.  knew  or 
suspected  that  he  was  about  to  run  away,  or  that  she  had  any  such 
knowledge  of  the  state  of  affairs  between  John  K  and  the  orator 
as  tc  subject  her  to  any  imputation  of  intending  to  do  anything 
fraudulent  or  unjust  either  in  law  or  equity,  against  the  orator  in 
reference  to  those  notes.  The  orator's  legal  right  against  John 
K.,  on  account  of  the  prior  mortgage  on  the  property  for  which 
said  notes  were  given,  accrued  to  him  from  the  covenant  against 
incumbrances  in  the  deed.  He  could  not  defend  a  suit  at  law  on 
those  notes  by  any  form  of  defeuce  or  offset.  He  could  only  stand  on 
an  equitable  right  to  have  the  amount  of  that  incumbrance  allowed 
to  him  as  against  his  notes,  on  the  score,  that,  by  reason  of  the 
irresponsibility  of  John  K.  as  covenantor,  he  could  not  protect 
himself  against  said  incumbrance,  except  by  having  the  amount 
of  it  allowed  to  him  in  offset  to  those  notes.  He  thorefore  goes 
into  the  court  of  chancery  to  avail  himself  of  an  equity  against 
John  K.  growing  out  of  his  legal  right  upon  the  covenants  in  his 
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deed  from  John  K.,  and  he  brings  in  Mrs.  Jenness,  who  stands 
upon  her  legal  right  against  John  K.  to  have  her  support  from 
him,  and  upon  her  legal  right  against  the  orator  as  the  holder  by 
valid  assignment  of  the  notes  in  question. 

Her  legal  right  cannot  be  affected  unless  by  the  force  of  some 
equity  in  favor  of  the  orator  with  which  she  is  chargeable  by 
reason  of  her  relation  to  John  K.  in  refciencc  to  those  notes. 
We  sec  no  such  equity.  On  the  contrary,  in  balancing  equities 
between  the  orator  and  Mrs.  Jenness,  we  think  she  has  the  prior  and 
superior  equity,  resulting  from  legal  right  and  relation,  in  con- 
nexion with  the  character  of  the  subject-matter  of  such  right  and 
relation.  The  case  docs  not  at  all  stand  on  the  law  of  commer- 
cial paper  transferred  and  held  as  collateral  security.  In  this 
case  the  notes  were  put  into  the  hands  of  Mrs.  Jenness  as  a 
means  of  current  support,  in  discharge  of  the  obligation  of  her 
son  to  support  her — and  not  as  collateral  security  for  the  fulfill- 
ment of  such  obligations. 

The  decree  is  reversed,  and  remanded  with  mandate. 


Bradley  Morrison  v.  Jonathan  R.  Darling  and  Isaac  M. 

Bicker. 

Contract   Void  an  against  Public  Policy,     Damages. 

A  contract  to  forbear  purchasing  an  interest  in  certain  lands  at  private  sale,  and  to 
assist  another  in  the  purchase  thereof,  is  not  void  as  against  public  policy. 

The  plaintiff  had  purchased  four  undivided  fifths  of  certain  lands,  but  failed  to  pur- 
chase the  other  fifth  because  the  defendants  purchased  it  in  violation  of  such  con- 
tract ;  whereupon  the  plaintiff  procured  partition  thereof  by  the  probate  court.  Held, 
that  the  true  rule  of  damages  was,  what  the  fifth  purchased  by  the  defendants  was 
worth  more  than  what  the  plaintiff  would  had  to  have  paid  for  it  but  for  its  pur- 
chase by  the  defendant;  and  that  the  plaintiff  could  not  recover  the  expense  of 
such  partition. 

Assumpsit.  Trial  by  jury  and  verdict  for  the  plaintiff,  June 
term,  1873,  Ross,  J.  presiding. 

The  plaintiff's  evidence  tenued  to  snow  that  in  and  previous  to 
November  1870,  there  was  an  estate  in  Groton,  consisting  of  sev- 
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eral  pieces  of  land,  and  owned  in  common  by  fire  heirs,  and  that 
a  certain  timber  lot  composed  a  part  thereof ;  that  the  plaintiff 
was  desirous  of  purchasing  said  estate,  and  had  bargained  for  the 
several  shares,  and  received  deeds  of  some  of  them,  and  expected 
and  understood  that  deeds  of  the  others  were  executed,  ready  to 
be  delivered,  and  on  the  way  to  him ;  that  at  this  stage  of  his 
trade,  he  paid  the  defendant  Darling,  who  was  a  partner  of  the 
defendant  Ricker,  and  acted  for  both,  $200  for  not  interfering 
with  him  in  said  trade,  and  to  help  him  therein  ;  and  that  he  did 
not  succeed  in  purchasing  one  of  said  shares,  that  of  a  Mrs. 
Parker,  because  the  defendants  interfered  and  purchased  it.  His 
evidence  also  tended  to  show  that  he  was  compelled  to  institute 
proceedings  in  the  probate  court,  to  have  his  four-fifths  partitioned 
from  the  other  one-fifth,  which  was  done  by  commissioners  ap- 
pointed for  that  purpose ;  and  that  therein  he  was  put  to  great 
expense  in  time  and  personal  expenses  in  travelling  and  hotel 
bills  in  attending  the  probate  court,  and  in  court  fees,  commis- 
sioners' fees,  and  attorney  fees  To  ihis  last  evidence  the  defend- 
ants objected,  but  the  court  admitted  it,  to  which  the  defendants 
excepted. 

The  defendants  claimed  that  the  plaintiff  paid  them  the  $200  in 
consideration  of  a  breach  of  his  agreement  to  convey  said  timber 
lot  to  them. 

The  defendants  requested  the  court  to  charge  the  jury,  that  the 
contract  claimed  by  the  plaintiff  was  against  public  policy  and 
the  policy  of  the  law,  and  that  the  plaintiff  could  not  recover 
upon  it ;  also,  that  the  plaintiff  could  not  recover  as  damages  the 
money  paid  the  probate  court,  the  commissioners,  or  for  his  own 
expenses  or  for  counsel. 

The  court  declined  so  to  charge,  but,  among  other  things  not 
excepted  to,  did  charge  that  the  plaintiff  could  maintain  the  action, 
and  was  entitled  to  recover,  if  he  established  the  contract  as  he 
claimed  it,  and  a  breach  thereof;  that  if  the  plaintiff  established 
that  by  reason  of  the  defendants'  breach  of  their  contract,  he 
failed  to  obtain  Mrs.  Parker's  share  of  said  estate,  the  plaintiff 
would  be  entitled  to  recover  what  said  one-fifth  of  the  estate  was 
worth  more  than  what  the  plaintiff  would  have  had  to  pay  for  the 
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same  but  for  the  defendants'  interference  and  breach  of  their  con- 
tract ;  and  if  by  reason  of  the  defendants'  breach  of  their  contract 
the  plaintiff  was  compelled  to  have  a  division  of  said  estate,  the 
plaintiff  could  also  recover  such  expenses  as  he  had  reasona- 
bly been  put  to,  and  as  were  reasonably  necessary,  in  making  such 
division  ;  and  as  included  in  these  expenses,  if  the  plaintiff  estab- 
lished that  they  were  reasonably  necessary,  they  might  consider 
the  commissioners'  fees,  witness  fees,  counsel  fees,  and  the  plain- 
tiff's time  and  expenses  about  said  partition,  but  that  none  of  such 
expenses  could  be  included  except  such  as  were  reasonably  nec- 
essary, and  upon  the  plaintiff's  establishing  that  the  partition  was 
rendered  necessary  by  reason  of  the  defendants'  breach  of  their 
contract.  To  the  refusal  to  charge  as  requested,  and  to  so  much 
of  the  charge  as  is  above  stated,  the  defendants  excepted. 

Leslie  £  Rogers,  for  the  defendants. 

We  insist  that  plaintiff's  action  cannot  be  sustained;  for  if 
plaintiff  paid  defendants'  the  money,  as  he  claimed,  and  for  the 
purpose  and  object  claimed,  it  was  for  the  purpose,  object, 
and  design,  to  injure,  cheat,  and  defraud  Mrs.  Parker  in 
the  sale  of  her  real  estate,  and  enable  the  plaintiff  to  pur- 
chase her  property  (and  perhaps  the  property  of  others)  for 
a  much  less  sum  than  it  was  worth,  and  much  less  than  she  could 
otherwise,  but  for  plaintiff's  conduct,  get  for  it.  It  was  a  con- 
spiracy to  injure  and  defraud  Mrs.  Parker  in  the  sale  of  her 
land.  The  case  of  Nbyes  v.  Day,  14  Vi.  384,  seems  to  be  de- 
cisive of  this  point.  No  person  is  allowed  by  law  to  stipulate  for 
iniquity  ;  and  the  case  fully  shows  that  the  plaintiff's  purpose 
and  object  was,  to  make  and  obtain  an  iniquitous  trade  and  bar- 
gain ;  and  both  parties  standing  in  pari  delicto,  no  action  can  be 
sustained  by  either.  Foote  $  Stone  v.  Emerson,  10  Vt.  338 ; 
Dixon  v.  Olmstead,  9  Vt.  310 ;  Noyes  v.  Day,  supra. 

The  county  court  erred  in  receiving  plaintiff's  evidence  upon 
the  question  of  damages.  And  the  court  also  erred  in  instructing 
the  jury  to  assess  plaintiff's  damages  on  that  basis.  Sedgw. 
Dam.  (2d  ed.)  95,  96;  Harris  v.  Mdred,  42  Vt.  39;  Earle 
$  Wife  v.  "Dapper,  45  Vt.  275 ;  Eoadley  v.  Watson,  45  Vt.  289. 
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If  plaintiff's  action  can  be  sustained,  the  rule  of  damages  would 
be  the  money  paid,  and  interest. 

0.  S.  <f  0.  C.  Burke,  for  the  plaintiff. 

The  first  point  is  as  to  the  admissibility  of  the  evidence  intro- 

* 

duced  by  the  plaintiff.  The  exceptions  show  that  plaintiff's  evi- 
dence tended  to  show  that  he  did  not  succeed  in  obtaining  one  of 
the  shares  of  said  estate,  for  the  reason  that  the  defendants  in- 
terfered and  purchased  it ;  also,  that  he  was  compelled  to  have 
partition  of  said  estate,  and  therein  was  put  to  certain  expenses. 
Upon  this  point  it  is  sufficient  to  say,  that  such  evidence  was 
proper,  to  prove  the  breach  of  contract,  and  to  show  the  amount 
of  damage  to  the  plaintiff. 

The  second  and  main  question  is,  whether  the  contract  was 
illegal  as  being  against  public  policy  and  the  policy  of  the  law. 
We  contend  there  was  no  error  in  the  ruling  upon  this  point. 
Agreements  at  common  law  are  illegal  when  against  sound  policy ; 
but,  it  must  appear  to  the  court  that,  to  enforce  the  contract, 
would  be  clearly  against  the  public  interest,  before  it  can  hold  the 
contract  void.  It  cannot  be  done  on  what  the  court  esteem  a 
doubtful  case.  Vt.  Justice  81  ;  Blanchard  v.  Weeks,  34  Vt. 
589.  The  defendants  agreed  not  to  interfere  with  plaintiff's 
trade  in  purchasing  said  estate,  and  to  assist  plaintiff  in  com- 
pleting the  same.  Such  a  contract  has  no  elements  of  illegality, 
and  is  not  against  public  policy.  Olark,  admr.  v.  Crosby,  37  Vt. 
188;  2  Parsons  Cont.  254-260;  Pierce  v.  Woodard,  6  Pick. 
206 ;  Vickey  v.  Welsh,  19  Pick.  523  ;  Chappell  v.  Brockway,  21 
Wend.  157.  If  the  contract  was  void,  being  against  public  policy, 
the  plaintiff  could  recover  back  the  two  hundred  dollars  he  paid 
the  defendant.     2  Parsons  Cont.  254,  notes,  and  cases  there  cited. 

The  last  point  made  is,  that  the  plaintiff  could  not  recover  the 
money  paid  the  probate  court,  the  commissioners,  and  his  own 
expenses  and  counsel  fees.  The  jury  found  that  those  expenses 
were  necessary.  The  plaintiff  was  entitled  to  recover  all  damages 
which  might  fairly  be  said  to  be  the  legal  and  natural  conse- 
quences of  defendants'  breach  of  contract.  Saxton  v.  Bacon,  31 
Vt.  540,  544 ;    Chamberlin  et  al  v.  Scott,  33  Vt.  80,  82  ;    Pack- 
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ard  v.  Slacks  32  Vt.  9 ;  Copper  Co.  v.  Copper  Mining  Co.,  33 
Vt.  92 ;  Sedgw.  Dam.,  59,  575  ;  2  Parsons  Cont.  456,  notes,  and 
cases  cited ;  Hutchinson  v.  Granger,  13  Vt.  386. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  This  action  is  assumpsit.  The  plaintiff  alleges 
that  he,  in  November,  1870,  had  purchased  of  certain  owners  as 
tenants  in  common,  their  share  in  certain  real  estate  in  Groton, 
and  was  desirous  of  purchasing  the  remaining  shares  of  such  real 
estate.  That  in  consideration  of  $200  paid  by  him  to  the  de- 
fendants, they  agreed  to  assist  the  plaintiff  in  the  purchase  of  such 
shares,  and  forbear  to  purchase  such  property  for  themselves. 
The  alleged  breach  of  the  contract  is,  that  defendants,  in  violation 
of  their  agreement,  afterwards  purchased  one  of  such  shares  for 
themselves. 

I.  The  defendants  insist  that  such  contract,  if  proved,  could 
not  be  enforced,  and  would  be  void,  as  against  public  policy.  A 
contract  to  aid  and  assist  the  plaintiff  in  the  purchase  of  the  land,  it 
is  not  claimed  would  be  illegal,  or  in  contravention  of  public  policy. 
Indeed,  having  received  the  consideration  of  $200  for  such  assist- 
ance, they  would  doubtless  be  held  in  equity  as  purchasers  for 
the  plaintiff,  and  their  consciences  charged  with  the  trust.  An 
agreement  to  aid  the  plaintiff  in  the  purchase,  implies,  as  a  neces- 
sary part  of  the  agreement,  forbearance  to  purchase  for  themselves. 
It  is  well  settled  that  a  contract  to  forbear  bidding  dX&  public 
auction,  is  illegal,  and  a  note  given  for  such  consideration  will  not 
be  enforced,  as  against  public  policy.  Noyes  v.  Day,  14  Vt.  384. 
The  reason  of  this  rule,  as  stated  in  many  of  the  cases,  is,  that 
the  seller  is  bound  to  sell  to  the  highest  bidder,  and  there  is  an 
implied  duty  and  confidence  that  he  shall  not  enhance  the  price 
by  the  secret  employment  of  "  puffers,"  nor  the  purchasers  depre- 
ciate the  price  by  secret  conspiracy  and  combination.  Public 
auction  sales  are  recognized  and  regulated  by  law,  for  the  sale  of 
property  of  wards,  estates  of  deceased  persons,  and  to  pay  taxes, 
and  debts  where  property  is  attached  or  charged  with  execution ; 
and  the  public  have  an  obvious  interest  that  such  sales  should  be 
conducted  with  regularity  and  fairness,  and  guarded  from  the 


72  CALEDONIA  COUNTY, 

Morrison  v.  Darling  et  al. 

intrusion  of  all  sinister  agencies.  "  Agreements  whereby  parties 
engage  not  to  bid  against  each  other  at  a  public  auction, 
especially  when  such  auctions  are  required  or  directed  by  law, 
as  in  cases  of  sales  on  execution,'  are  held  void."  1  Story  Eq. 
§  292.  And  the  reason  given  is,  "  that  they  are  against  public 
policy,  and  have  a  tendency  injuriously  to  affect  the  character 
and  value  of  sales  at  public  auction,  and  to  mislead  private  con- 
fidence." But  in  this  case,  the  owner  of  the  share  of  the  estate 
was  under  no  obligation  to  sell  to  any  one ;  and  there  was  no 
stipulation  to  resort  to  any  illegal  or  improper  means  to  mislead 
the  owner,  or  to  induce  a  sale  by  any  fraud  or  artifice.  We  do 
not  think  such  contract  can  be  held  void  as  against  public  policy. 
JPhippen  v.  Stickney,  3  Met.  887,  and  cases  there  cited ;  Clark 
admr.  v.  Crosby,  38  Vt.  188. 

II.  Evidence  of  the  cost  and  expense  to  the  plaintiff,  includ- 
ing his  own  time  and  travelling  expenses  and  attorney  fees,  was 
admitted  by  the  court  against  defendants'  objection;  and  the 
court  charged  the  jury,  that  "if,  by  reason  of  defendants'  breach  of 
the  contract,  the  plaintiff  was  compelled  to  have  a  division  of  said 
estate,  the  plaintiff  could  recover  such  expenses  as  he  had  rea- 
sonably been  put  to,  and  as  were  reasonably  necessary,  in  making 
such  division ;  and  they  might  consider  the  commissioners'  fees, 
witness  fees,  counsel  fees,  and  plaintiff's  time  and  expense  about 
said  partition ;"  to  which  the  defendants  excepted.  This  part  of 
the  charge  we  think  was  error.  The  former  part  of  the  charge, 
viz.,  that  u  the  plaintiff  would  be  entitled  to  recover  what  said 
one-fifth  of  the  estate  was  worth  more  than  what  plaintiff  would 
have  had  to  pay  for  the  same,  except  for  the  defendants'  inter- 
ference and  breach  of  their  contract,"  was,  substantially,  a  cor- 
rect and  full  statement  of  the  ground  and  rule  of  damages.  The 
fact  that  the  one-fifth  share  was  an  estate  in  common  with  the 
other  four-fifths,  is  a  fact  in  the  case.  And  if  that  fact  would 
enhance  the  value  of  such  share,  to  the  plaintiff,  it  may  be  pro- 
perly considered  in  estimating  the  damages  caused  by  the  defend- 
ants' breach  of  the  contract.  But  the  plaintiff  was  no  more 
"  compelled "  to  make  partition  than  were  the  defendants.  And 
non  constat  that  the  four-fifths  in  common,  was  diminished  in 
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market  value,  by  the  fact  that  it  was  undivided,  just  the  expense 
of  plaintiff's  attorney  fees,  court  fees,  travelling  expenses, 
and  tavern  bills,  in  making  partition.  It  does  not  necessarily 
follow  that  plaintiff's  undivided  estate  would  not  sell  in  market 
for  four-fifths  of  the  value  of  the  whole  estate.  The  propriety  or 
importance  of  partition  among  tenants  in  common  of  real  estate, 
especially  of  timber  lands,  depends  so  much  on  circumstances,  that 
it  by  no  means  necessarily  follows  that  the  divided  fractions  would 
be  enhanced  in  value  just  the  amount  of  the  expense  of  such  pro- 
ceedings. Watte  v.  Ghilbertj  10  Gush.  177.  Iu  admitting  evidence 
of  the  plaintiff's  trouble  and  expense  in  making  partition,  and  in  the 
charge  of  the  court  upon  the  subject  of  damages,  we  find  there 
was  error ;  and  for  this,  the  judgment  of  the  county  court  is  re- 
versed, and  the  case  remanded. 


Orin  Poland  v.  The  Grand  Trunk  Rail  Road  Company. 

Statute  of  Limitations. 

To  the  plea  of  the  statute  of  limitations,  the  plaintiff  replied  that  he  brought  suit 
against  the  defendant  for  the  same  cause  of  action,  and  that  on  trial  the  court  held 
that  his  proof  did  not  sustain  his  declaration,  and  directed  a  verdict  for  the  defend- 
ant, under  a  rule  that  the  plaintiff  have  leave  to  except,  and  that  if  the  supreme 
court  found  no  error  in  the  judgment  of  the  county  court,  the  judgment  should  be 
reversed  pro  forma,  and  the  cause  remanded,  with  leave  to  the  plaintiff  to  amend 
his  declaration  on  payment  of  costs  to  the  time  of  amendment;  that  the  plaintiff 
carried  the  case  up  on  exceptions,  and  the  supreme  court  found  no  error  in  the 
judgment,  but  reversed  the  same  under  said  rule,  and  remanded  the  cause,  with 
leave  to  the  plaintiff  to  amend;  that  at  the  second  term  of  the  county  court  after 
said  cause  was  remanded,  the  plaintiff  became  nonsuit  by  order  of  court,  and  brought 
this  suit  within  one  year  after  the  reversal  of  judgment  and  entry  of  nonsuit.  Held, 
bad  on  general  demurrer. 

Case  for  injury  received  by  the  plaintiff  while  in  the  defendant's 
employment,  by  reason  of  a  defective  engine  used  by  the  defend- 
ant. Pleas,  the  general  issue  and  statute  of  limitations.  The 
plaintiff  replied  to  the  plea  of  the  statute,  that  on  the  1st  day  of 
February,  1867,  he  commenced  suit  against  the  defendant  for  the 
10 
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same  cause  of  action,  returnable  to  the  then  next  March  term  of 
Essex  county  court,  at  which  term  the  same  was  entered  and  con- 
tinued to  the  September  term,  when,  on  trial  by  jury,  after  the 
plaintiff  had  rested,  the  court  held  that  the  plaintiff's  evidence 
did  not  sustain  the  declaration  as  drawn,  and  ordered  a  verdict 
for  the  defendant,  under  a  rule  that  the  plaintiff  have  leave  to 
except,  and  the  cause  pass  to  the  supreme  court,  and  if  that  court 
found  no  error  in  the  judgment  of  the  county  court,  the  judgment 
should  be  reversed  pro  forma,  and  the  cause  remanded,  with 
leave  to  the  plaintiff  to  amend,  and  try  the  case  on  all  questions 
then  opeu,  on  payment  of  costs  to  the  time  of  amendment ;  that 
the  plaintiff  filed  exceptions  and  carried  the  case  to  the  supreme 
court,  where  no  error  was  found,  in  the  judgment  of  the  county 
court,  and  the  case,  under  said  rule,  was  remanded  to  the  county 
court,  with  leave  to  the  plaintiff  to  amend  his  declaration ;  that 
at  the  second  term  of  the  county  court  after  said  cause  was 
remanded,  the  plaintiff  became  nonsuit  by  order  of  court,  and 
commenced  this  action  within  one  year  from  the  reversal  of  judg- 
ment and  entry  of  nonsuit.  General  demurrer  to  the  replication, 
and  joinder. 

The  court,  at  the  December  term,  1873,  Ross,  J.,  presiding, 
sustained  the  demurrer  and  adjudged  the  replication  insufficient, 
and  rendered  judgment  for  the  defendant  to  recover  its  costs. 
Exceptions  by  the  plaintiff. 

George  W.  Cahoon,  for  the  plaintiff. 

The  replication  is  sufficient.     Gen.  Sts.  444,  §  17  ;  Phelps  $ 

Bell  v.  Wood,  9  Vt.  399 ;  Spear  et  al.  v.  Newell,  13  Vt.  288 ; 

Spear  v.  Curtis,  40  Vt.  59 ;  16  Pick.  383  ;  1  Gray,  580  ;  Mass. 

Dig.  458 ;  Isaacs  v.  Price,  2  Dill.  C.  C.  347 ;  Leffin  v.  Leabo,  52 

\  Mo.  49 ;  4  U.  S.  Dig.  n.  s.  442,  §§  112, 115  ;  Taft  #  Co.  v.  Dag- 

I  gett,  6  R.  I.  271. 

The  amendment  allowed  to  be  made  was  granting  the  right  to 

make  a  new  writ.    Plaintiff  was  allowed  to  amend,  as  was  found 

;.;  necessary  by  the  supreme  court  in  order  to  recover.    Is  it  not 

>  quite  clear,  if  the  amendment  was  not  made,  that  the  case  must  go 

out  of  court  for  want  of  form  ?    Why  does  it  not  bring  the  case 
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clearly  within  the  statute?  The  court  said  the  plaintiff  must 
amend  his  writ  or  he  could  not  recover.  The  terms  stated,  all 
costs  or  nonsuit.  By  nonsuit  the  defendant  had  judgment  for  his 
costs,  putting  it  in  the  same  situation  as  it  would  have  been  if  the 
writ  had  been  amended ;  and  as  we  claim,  also  leaving  plaintiff 
in  the  same  situation  as  he  was  when  he  went  out  of  court,  with 
the  right  to  bring  a  new  action  within  one  year  before  it  was  barred 
by  the  statute,  his  former  suit  having  failed  of  trial  on  its  merits. 
In  New  Hampshire  it  has  been  held  that  the  statute  stops  running 
when  the  writ  is  filled.  Society  to  Prop.  Gospel  v.  Whitcomb,  2 
N.  H.  227  ;  Morrison's  Dig.  460,  §  4. 

Geo.  N.  Bale  and  Ossian  Ray,  for  the  defendant. 

The  replication  does  not  state  a  case  coming  within  any  of  the 
exceptions  to  the  statute.  The  inference  is  that  the  plaintiff  be- 
came nonsuit  from  choice,  to  change  the  venue.  If  so,  the  statute 
is  not  prolonged  thereby.  Null  v.  White  Water  Valley  Canal 
Co.,  4  Ind.  431.  Another  inference  may  be  that  the  suit  was 
brought  in  the  wrong  county,  which  would  not  avail  the  plaintiff 
here.  Dannell  v.  Gatchell,  38  Mc.  217.  No  presumption  favor- 
able to  the  plaintiff  can  arise  under  the  rules  of  pleading.  Steph. 
PI.  378.  The  replication  does  not  bring  the  case  within  the  case 
of  Spear  v.  Curtis,  40  Vt.  59.  It  was  there  held  that  the  defeat 
must  be  without  fault  of  the  plaintiff.  This  replication  does  not 
show  that  the  plaintiff  paid  the  costs  under  the  rule ;  nor  does  it 
appear  bat  that  the  nonsuit  was  ordered  for  the  non-payment 
thereof.  The  doctrine  of  Hayes  v.  Stewart  £  Tr.  28  Vt.  622,  is 
the  universal  doctrine.     Swan  v.  Littlefield,  6  Cush.  417. 

Another  view  of  the  case  is,  that  if  the  former  case  had  re- 
mained in  court,  and  the  plaintiff  had  filed  his  new  declaration  as 
late  as  the  time  when  he  brought  the  second  suit,  the  statute 
then  would  have  run.  The  case  shows  that  the  whole  case 
before  the  court  at  the  time  of  the  jury  trial,  was  determined  in 
favor  of  the  defendants ;  so  that,  what  was  embraced  in  the  new 
suit,  or  what  would  have  been  io  the  amendment  if  plaintiff  had 
availed  himself  of  it,  was  substantially  new  matter,  without  which 
the  plaintiff  ,  could .  pot  recover  in   any  event.    Therefore  the 
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plaintiff  cannot  be  said  to  have  been  pursuing  this  latter  claim,  in 
any  sense,  within  the  six  years.  In  Roe  v.  Doe,  30  Ga.  873,  it 
was  held  that  where  a  plaintiff  in  ejectment  amended  his  declara- 
tion by  inserting  a  new  demise,  the  action  upon  such  demise  must 
be  regarded  as  commencing  when  the  amendment  was  made,  and 
not  at  the  commencement  of  the  suit.  So  of  an  amendment  add- 
ing another  party.  So  where  an  action  for  the  same  cause  was 
brought,  and  being  misconceived,  a  new  action  was  brought. 
Sherman  v.  Barnes,  8  Conn.  138. 

The  opinion  of  the  court  was  delivered  by 
Barrett,  J.  The  replication  shows  that  in  the  former  suit  the 
judgment  was  reversed,  pro  forma,  under  the  rule  made  in  the 
county  court,  and  the  cause  was  remanded  for  trial,  with  leave  to 
the  plaintiff  to  amend  his  declaration ;  also,  that  after  the  evi- 
dence in  support  of  said  action  was  all  in,  the  coart  decided  as 
matter  of  law  that  it  did  not  support  the  declaration,  and  there- 
upon directed  a  verdict  for  the  defendant.  It  further  shows  that 
in  the  second  term  of  the  county  court  after  said  cause  was 
remanded  and  entered  in  it,  the  suit  was  nonsuited  by  order  of 
the  court ;  bat  it  does  not  state  for  what  cause  the  nonsuit  was 
ordered.  Yet,  as  it  fails  to  aver  compliance  with  the  order  as  to 
terms  of  amendment,  or  that  any  amendment  was  made  or  offered 
to  be  made  under  the  leave  granted,  it  is  to  be  assumed  that  the 
nonsuit  was  ordered  for  failure  to  amend  on  the  prescribed  terms. 
r  Upon  this  posture  of  the  case,  the  plaintiff  claims  that  it  is  within 

.  the  provision  of  the  statute  giving  a  year,  as  against  the  statute  of 

[  limitations,  for  the  bringing  of  a  new  suit  on  the  same  subject- 

■  matter  that  the  former  suit  was  brought  for.     It  is  conceded  that 

I  it  is  not  within  the  terms,  but  is  claimed  that  it  is  within  the 

\  equity,  of  that  provision  of  the  statute ;  and  this,  for  the  reason 

I  that  the  former  action  failed  on  the  ground  of  variance,  and, 

k  therefore,  failed  for  matter  of  form. 

I  Two  things  are  to.be  said  in  regard  to  this:  first,  the  replica- 

tion does  not  show  by  averment  or  intendment,  that  the  variance 
f  was  of  such  a  character  as  entitles  it  to  be  regarded  as  "  matter 

of  form  "  in  the  legitimate  sense  of  that  expression.    It  is  pre- 
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somable  that  the  cause  of  action  set  forth  in  the  former  suit,  was 
ample  to  ground  a  recovery,  if  established  by  the  evidence.     It 
is  consistent  with  the  replication  to  assumo  that  the  failure  to 
support  the  action  by  evidence,  resulted  from  having  made  by 
averment  some  fact  material  as  the  subject  of  proof,  which  was 
not  necessary  to  a  valid  cause  of  action  in  said  suit ;  so  that, 
*  while  that  declaration  was  ample  for  form  and  substance,  it  con- 
tained an  averment  that  need  not  have  been  there  in  order  to  show 
a  cause  and  right  of  action  ;  but,  being  there,  was  material  to  be 
proved  in  order  to  warrant  a  verdict  and  judgment  for  the  plain- 
tiff.   That  would  not  be  a  defect  in  matter  of  form  in  the  decla- 
ration ;  and  a  failure  to  maintain  it  by  evidence  is  not  a  variance 
as  to  "  matter  of  form."     It  would  be  a  failure  to  prove  matter 
if  substance,  as  the  declaration  was  drawn.     If  it  was  not  thus 
matter  of  substance,  of  course  the  court  would  not  have  adjudged 
such  failure  of  evidence  as  warranting  the  ordering  of  a  verdict 
for  the  defendant.     Such  a  cause  is  not  a  known  mode  by  which 
a  defendant  is  enabled  to  avail  himself  of  what,  as  matter  of 
form,  would  be  proper  matter  for  a  plea  in  abatement,  or  a 
special  demurrer.    The  second  thing  to  be  said  is,  that  the  repli- 
cation leaves  it  to  be  inferred  that  the  plaintiff  was  nonsuited 
voluntarily,  and  because  he  chose  to  be.     It  certainly  is  not 
shown  that  he  was  compelled  to  be  for  failure  in  matter  of  either 
form  or  substance  in  his  former  declaration  ;  for  he  was  in  court 
upon  it,  with  leave  to  make  it  just  what  he  wanted  it,  and  on 
terms  agreed,  on  which  he  had  gone  to  the  supreme  court,  and 
had  got  back  into  the  county  court,  under  a  rule  giving  him  every 
advantage  of  a  satisfactory  declaration,  except  that  he  must  pay, 
according  to  his  agreement,  for  his  experimenting  with  a  decla- 
ration that  he  was  unable  to  maintain  by  evidence.     It  is  hence 
to  be  remarked  that  it  does  not  appear  from  the  replication,  by 
averment  or  otherwise,  that  the  going  out  of  court  by  nonsuit  was 
not  through  the  fault  of  the  defendant.     It  is  not,  as  it  could  not 
well  be,  denied  that  the  replication  must  show  all  that  is  necessary 
in  order  to  bring  the  case  within  the  provision  of  the  statute  relied 
on,  if  the  plaintiff  would  have  the  benefit  of  that  provision. 
Now  it  is  to  be  noticed  that  the  case  of  Phefps  et  aL  v.  Wood, 
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9  Vt.  399,  and  of  Spear  v.  Curtisy  40  Vt.  59,  turned  on  the  fact, 
affirmatively  appearing,  that  the  failure  of  the  former  suit  was 
without  the  fault^and  beyond  the  control  of  the  parties.  When 
one  invokes  the  interposition  of  a  beneficent  statute  that  does  not 
embrace  his  case  in  its  terms,  and  can  only  be  made  to  reach  it 
in  yirtue  of  its  equity,  it  is  clearly  needful  that  he  should  have  a 
case  in  which  affirmative  equity  requires  the  operation  of  the 
statute  to  be  extended  beyond  its  terms ;  and  such  case  must  pre- 
clude the  idea  that  the  exigency  for  such  extension  resulted  in 
,  any  part  from  the  fault  of  the  party  asking  for  it.  The  present 
is  not  such  a  case.  On  the  contrary,  it  is  not  to  be  distinguished, 
so  far  as  the  controlling  principle  is  concerned,  from  the  case  in 
the  23  Vt.  622,  in  which  the  plaintiff  failed  through  poverty  to 
get  bail  as  ordered  by  the  court,  and  so  went  out  of  court  on  non- 
suit. This  is  a  stronger  case  than  that  against  the  plaintiff ;  for 
in  this  he  was  in  no  such  strait,  but  he  let  the  case  go  out  as 
matter  of  choice,  and  not  from  any  necessity.  Under  these  views 
there  is  no  occasion  to  give  special  consideration  to  the  cases  cited 
in  the  Mass.  Reports.  They  do  not  go  further  than  the  cases  in 
this  state  in  giving  scope  to  the  equity  of  the  statute. ' 
Judgment  affirmed. 


State  op  Vermont  u.  Granville  C.  Meader. 
Evidence.     Criminal  Law. 


To  make  it  competent  for  a  party  complained  of  for  assault  and  battery,  to  show  that 

the  person  assaulted  was  quarrelsome  and  fractious,  he  must  show  that  he  had 

knowledge  of  such  fact;  for  the  theory  upon  which  such  evidence  is  admitted  is,  the 

L  influence  which  such  knowledge  may  be  supposed  to  exert  upon  the  conduct  of  the 

\  party  in  preventing  or  repelling  an  assault. 

\,  The  complaint  for  assault  and  battery  and  impeding  a  school-district  tax  collector,  set 

%  up  the  respondent  as  a  resident  of  Ry  egate,  and  alleged  that  the  offence  was  commit- 

-  ted  there;  but  the  warrant  was  returnable  at  St  Johnsbury,  where  the  respondent 

was  brought,  and  pleaded  not  guilty  and  demanded  a  trial  by  jury.    The  justice 
heard  evidence  and  decided  to  take  jurisdiction  of  the  case,  whereupon  tbe  respond- 
t  ent  went  to  trial  by  the  court,  and  after  the  opening  argument  by  the  state's  attor- 

ney, moved  that  the  case  be  dismissed,  for  that  it  "  ought  to  be  tried  in  Ryegate." 
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The  justice  overruled  the  motion,  and  adjudged  the  respondent  guilty,  and  sen- 
tenced him  to  pay  a  fine  and  costs.  The  motion  was  renewed  in  the  county  court. 
Held,  that  by  his  conduct  before  the  justice,  the  respondent  waived  the  right  which 
the  statute  gave  him  to  a  trial  in  Ryegate. 

This  was  a  complaint  by  the  state's  attorney  for  assault  and 
battery  and  impeding  one  Bailey,  collector  of  school  district  No. 
5  in  Ryegate,  appealed  to  the  county  court.  The  complaint  set 
the  respondent  up  as  of  Ryegate,  and  alleged  the  offence  to  have 
been  committed  there.  The  warrant  was  returnable  at  the  state's 
attorney's  office  in  St.  Johnsbury.  The  justice's  record  showed 
that  the  respondent  was  brought  before  him  and  pleaded  not 
guilty  and  demanded  a  trial  by  jury,  whereupon  the  justice  pro- 
ceeded to  hear  the  proofs  and  allegations,  and  decided  to  take 
jurisdiction  of  the  case,  and  offered  the  respondent  a  trial  by 
jury,  but  that  he  went  to  trial  by  the  court ;  that  after  the  open- 
ing argument  of  the  state's  attorney,  the  respondent  moved  that 
the  case  be  dismissed,  "  for  that  the  cause  ought  to  be  tried  in 
Ryegate ;"  but  that  the  justice  adjudged  the  respondent  guilty, 
and  sentenced  him  to  pay  a  fine  and  costs.  In  the  county  court, 
Ross,  J.,  presiding,  the  respondent  renewed  his  motion  to  dis- 
miss, but  the  court  overruled  the  same ;  to  which  the  respondent 
excepted.  At  the  December  term,  1873,  the  case  was  tried  by 
jury  on  the  plea  of  not  guilty,  and  verdict  of  guilty. 

The  state  used  said  Bailey  as  a  witness,  and  his  testimony 
tended  to  show  that  he  went  to  the  respondent's  house  in  Rye- 
gate, to  get  pay  on  some  school  taxes  that  he  had  against  him ; 
that  the  respondent  invited  him  into  his  house  and  handed  him  a 
five-dollar  bill  to  pay  the  taxes ;  that  a  dispute  arose  between 
them  about  the  amount  due,  whereupon  the  respondent  beat  him. 
The  evidence  on  the  part  of  the  respondent  tended  to  show,  that 
in  the  dispute,  Bailey  called  him  a  damned  liar;  that  the  re- 
spondent told  him  not  to  tell  him  he  was  a  liar  in  his  own  house ; 
that  after  the  taxes  were  paid  and  settled,  the  respondent  told 
Bailey  to  leave  his  house,  and  opened  the  door  for  him  to  go,  but 
that  he  refused  to  go,  and  called  the  respondent  a  lying  son  of  a 
bitch,  and  doubled  his  fists  and  put  himself  in  a  fighting  attitude, 
and  threatened  the  respondent  with  violence,  whereupon  the  re- 
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spondent  put  him  out  of  his  house.  In  this  connection  the  respon- 
dent offered  to  show  that  Bailey  was  a  quarrelsome,  fractious 
man ;  to  which  the  state  objected,  and  the  court  excluded  it ;  to 
which  the  respondent  excepted.  Other  exceptions  were  taken, 
but  as  they  were  not  argued  they  are  not  stated. 

A.  M.  Dickey  and  Harry  Blodgett,  for  the  respondent. 

Respondent  should  have  been  allowed  to  prove  that  Bailey 
was  a  quarrelsome,  fractious  man.  A  person  when  assailed,  or  is 
threatened  by  an  ugly,  fractious,  desperate  man,  should  be  justi- 
fied in  treating  him  with  more  severity  than  a  mild,  inoffensive 
man.  The  greatest  latitude  of  proof  should  be  allowed  in  this 
class  of  cases,  fiilliard  Torts,  194 ;  Harrison  v.  Harrison,  43 
Vt.  417. 

The  court  should  have  dismissed  the  case.  Gen.  Sts.  ch.  31, 
§  2.  Did  respondent  waive  his  right  to  be  tried  in  the  town  of 
Byegate,  by  not  making  his  motion  to  dismiss  the  cause  before 
the  justice,  until  after  the  state's  attorney  had  made  the  opening 
statement?  We  think  not.  Respondent  could  take  advantage 
of  the  statute  even  after  verdict.  Commonwealth  v.  Doty,  2  Met. 
18 ;  Osgood  v.  Thurston,  23  Pick.  110.  Exceptions  to  the  juris- 
diction over  the  subject-matter  can  not  be  waived.  State  v.  Rich- 
mond, 26  N.  H.  232 ;  27  N.  FT.  346,  347. 

Elisha  May,  state's  attorney,  for  the  state. 

Did  the  justice  properly  take  jurisdiction  at  St.  Johnsbury  and 
fine  respondent  ?  The  justice  certainly  had  jurisdiction  over  the 
offence,  and  we  think  over  the  person  too.  Any  motion  under 
§2,  ch.  31,  of  the  Oen.  Sts.,  is  in  its  nature  a  kind  of  dilatory 
plea,  and  must  be  plead  at  the  outset.  Wheelock  v.  Sears,  19  Vt. 
559 ;  State  v.  Butler,  17  Vt.  145 ;  Huntley  v.  Henry  et  al.  37  Vt. 
165 ;  1  Bishop  Crim.  Proced.  26 ;  State  v.  Cart,  13  Vt.  571 ; 
State  v.  Nutting,  16  Vt.  264 ;  State  v.  Haynes,  35  Vt.  565. 

Respondent  waived  his  right  to  be  tried  in  Ryegate,  by  his 
conduct  before  the  justice. 

The  offer  made  by  respondent  to  prove  that  Bailey  was  a  quar- 
relsome, fractious  man,  was  properly  rejected.    Under  the  decis- 
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ion  laid  down  in  Harrison  v.  Harrison,  43  Vt.  417,  it  would  be 
necessary  for  respondent  to  show  that  Bailey  was  generally 
reputed  to  be  and  was  in  fact  a  quarrelsome  man,  and  that  this 
was  known  to  the  respondent.  We  question  whether  respondent 
could  legally  prove  this  under  the  general  issue  on  this  complaint. 
37  N.  H.  316;  1  Mass.  54;  Hilliard  Rem.  Torts,  368,  §2;  1 
Bishop  Crim.  Proceed.  §  273 ;  State  v.  Fisher,  35  Vt.  584. 

The  opinion  of  the  court  was  delivered  by 
Roycb,  J.     In  the  trial  in  the  county  court,  the  respondent 
offered  to  prove  that  Bailey,  the  man  upon  whom  he  was  charged 
with  making  the  assault  for  which  he  was  being  tried,  was  a  quar- 
relsome, fractious  man,  and  the  proof  was  excluded.     The  offer 
lacked  a  necessary  element  to  make  the  evidence  admissible,  and 
that  was",  that  the  fact  was  known  to  the  respondent  that  he  offered 
to  prove.     In  Harrison  v.  Harrison,  43  Vt.  417,  evidence  of  the 
same  character  as  that  offered  here,  accompanied  with  the  offer  to 
show  knowledge  on  the  part  of  the  defendant  of  the  existence  of 
the  facts  offered  to  be  shown,  was  held  admissible.     The  theory 
upon  which  such  evidence  is  admitted  is,  the  influence  which  the 
knowledge  may  be  supposed  to  exert  upon  the  conduct  of  a  party 
in  preventing  or  repelling  an  assault.    Evidence  of  the  fact 
alone  is  not  available  to  a  party,  for  without  knowledge  of  its  ex- 
istence, it  would  have  no  influence  upon  his  conduct.    I  think  in 
all  the  cases  where  such  proof  has  been  admitted,  it  will  be  found 
that  it  was  accompanied  with  proof  of  the  knowledge  of  the  facts 
offered  to  be  proved  by  the  party  offering  it. 

The  complaint  upon  which  the  warrant  issued,  charged  that  the 
respondent  was  a  resident  of  the  town  of  Byegate,  and  that  the 
offence  with  which  he  was  charged  was  committed  in  Byegate ; 
and  the  warrant  was  made  returnable  at,  and  the  respondent  was 
tried  in,  St.  Johnsbury.  The  justice  decided  to  take  jurisdiction 
of  the  case,  and  the  respondent  proceeded  with  the  case,  and  af- 
ter the  opening  argument  of  the  state's  attorney,  moved  to  have 
the  case  dismissed,  for  that  the  cause  ought  to  be  tried  in  Bye- 
gate. The  justice  overruled  the  motion,  and  it  was  renewed  in 
the  county  court,  and  there  overruled — to  which  the  respondent 
11 
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excepted.     Sec.  2,  cb.  31,  of  the  Gen.  Sts.,  provides  that  all  pros- 
ecutions commenced  before  a  justice  of  the  peace,  which   are 
within  his  jurisdiction  to  try  and  determine,  shall  be  tried  in  the 
town  where  the  offence  was  committed  or  where  the  respondent 
rosides.     The  right  of  the  respondent  to  a  trial  in  Ryegate  under 
the  above  statute,  is  clear,  and  the  question  is,  whether  by  his  con- 
duct he  waived  that  right.     The  motion  was  not  predicated  upon 
a  want  of  jurisdiction  in  the  court,  nor  upon  its  denial  to  accord 
to  him  a  trial  in  Ryegate.     If  the  respondent  desired  a  trial  in 
Ryegate,  he  should  seasonably  have  demanded  it.    The  right  was 
one  which  he  could  waive  without  affecting  the  validity  of  the 
proceeding.     He  was  notified  by  the  complaint  that  he  was  enti- 
tled to  a  trial  in  Ryegate,  and  if  he  claimed  to  be  tried  there,  he 
should  have  made  the  claim  before  he  was    put  upon  his  trial. 
The  general  rule  is,  that  if  a  party  who  has  ground  to  move 
the  court  to  set  aside  any  process  or  proceeding  of  any  kind, 
neglects  to  make  his  application  in  a  reasonable  time  after  the 
facts  have  come  to  his  knowledge,  he  is  deemed  to  waive  the  ex- 
ception by  the  delay,  and  will  be  forever  precluded  to  make  the 
objection  afterwards.     1  Tidd  Pr.  90,  434,  435  ;  Fox  v.  Marcyy 
1  B.  &  P.  250,  344 ;  Pearson  v.  Bawling,  1  East,  77  ;  Argent  v. 
Virant,  lb.  330 ;  State  v.  Richmond,  26  N.  H.  232.     The  delay 
of  the  respondent  in  claiming  the  right  to  be  tried  in  Ryegate,  we 
consider  was  rightfully  treated  as  a  waiver  of  the  right.    The 
other  exceptions  taken  have  not  been  urged  in  this  court,  and  the 
judgment  is  that  the  respondent  takes  nothing  by  his  exceptions. 


State  of  Vermont  v.  David  Niles. 
Rape.    Evidence. 

In  rape,  evidence  that  the  prosecutrix  afterwards  complained  of  the  act,  is  only  ad- 
missible as  confirmatory  of  her  testimony.  Bat  mere  lapse  of  time  between  the 
commission  of  the  crime  and  the  making  of  the  complaint,  is  not  the  test  of  admis- 
sibility of  such  evidence;  bat  is  only  matter  for  the  consideration  of  the  jury,  in 
determining  upon  the  weight  to  be  given  to  ft. 
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The  particulars  of  such  complaint  cannot  be  given  in  evidence.  The  rule  is,  that  it  is 
competent  to  prove  that  the  prosecutrix  made  complaint,  and  that  an  individual, 
without  naming  him,  was  charged  with  the  crime. 

The  court  charged  the  jury  that  if  the  prosecutrix,  in  the  first  instance,  consented  to 
the  intercourse,  but  after  it  had  commenced,  withdrew  her  consent,  and  the 
respondent  thereafterwards  forcibly  continued  it,  knowing  of  her  dissent,  it  would 
be  rape.  Held,  as  applicable  to  this  case,  no  error;  that  there  is  no  rule  upon  the 
■abject,  of  universal  application ;  that  in  adopting  a  rule  for  this  case,  the  court 
might  well  consider  the  physical  strength  of  the  prosecutrix;  the  relation  she  sus- 
tained to  the  respondent;  and  all  the  other  circumstances  disclosed  by  the  evidence. 

Indictment  for  rape  upon  Lillian  Gray,  a  female  above  the  age 
of  consent,  on  the  20th  day  of  January,  1874.  Plea,  not  guilty. 
Trial  by  jury  and  verdict  of  guilty,  June  term,  1874,  Ross,  J., 
presiding. 

The  evidence  on  the  part  of  the  state  tended  to  show,  that  the 
said  Lillian,  on  or  about  the  day  in  question,  left  the  residence 
of  the  respondent,  in  Burke,  in  company  with  him,  and  went  with 
him  a  distance  of  about  two  miles,  to  Watson's  sugar  house,  and 
that,  soon  after  leaving  the  respondent's  house,  he  informed  her 
of  his  intention  to  go  to  said  sugar  house,  and  there  have  sexual 
intercourse  with  her ;  that  no  violence  or  threats  were  there  em- 
ployed, but  the  said  Lillian  followed  the  respondent  to  said  place, 
without  remonstrance  or  complaint ;  that  there  she  made  no  out- 
cry and  no  resistance,  other  than  is  hereinafter  stated.  The  only 
testimony  in  regard  to  what  took  place  in  the  sugar  house,  was 
that  of  the  said  Lillian,  who  testified:  u  We  went  into  the  sugar 
house ;  stayed  there  about  fifteen  minutes ;  no  path  to  sugar  house ; 
he  went  forward ;  went  into  sugar  house ;  he  took  off  my  under 
clothes,  and  put  me  on  boards  or  a  slab ;  he  got  on  top  of  me ;  I 
was  wet ;  I  tried  to  get  away  from  him ;  he  held  me  there ;  stayed 
about  fifteen  minutes ;  went  then  to  West  Burke,  at  German's ; 
he  bought  me  a  dress ;  then  went  home."  On  cross-examination 
!  she  testified :  "  He  held  me  by  getting  on  top  of  me.     Knew  soon 

I  after  we  started  from  home,  that  we  were  going  to  sugar  house 

I  for  this  purpose.     Didn't  holloa  or  scream.     I  wanted  to  get  up, 

and  he  wouldn't  let  me.  I  believe  that  was  all  I  tried  to  get 
away  from  him."  She  testified  that  the  respondent,  after  the  act 
complained  of,  made  threats  to  her  in  case  she  disclosed  it ;  but 
no  violence  or  threats  were  made  other  than  as  above  set  forth. 
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Lillian  was  the  daughter  of  the  respondent's  wife,  and  then  only 
12  years  old,  and  of  small  stature.  About  the  first  of  the  follow- 
ing April,  the  respondent's  wife  left  him  to  go  and  live  with  Mrs. 
Ladd,  at  Barton  Landing,  taking  Lillian  with  her.  Up  to  this 
time,  Lillian  had  never  made  any  complaint  of  the  respondent's 
usage  of  her,  and  had  never  disclosed  it  to  any  one.  Mrs.  Ladd 
was  then  and  still  is  unfriendly  to*  the  respondent.  She  testified 
that  two  weeks  after  Lillian  arrived  at  her  house,  in  response  to 
her  inquiries,  Lillian  complained  of  the  respondent's  usage  of  her 
above  testified  to,  which  had  occurred  some  two  months  previously, 
and  said  she  had  not  told  of  it  before  because  she  u  did  not  dare 
to,  for  he  said  he  would  kill  me  and  mother  too,  if  I  told."  The 
respondent  excepted  to  the  admission  of  this  testimony.  It  had 
appeared  uncontradicted  that  until  Lillian  went  to  Mrs.  Ladd's 
to  live,  she  had  lived  with  her  mother  in  a  house  with  the  re- 
spondent. The  state,  in  corroboration  of  Lillian's  story,  gave 
medical  testimony  tending  to  show  that  some  person  had  had 
sexual  intercourse  with  her,  and  probably  several  times. 

The  court,  among  other  things  not  excepted  to,  charged  the 
jury  that  if  Lillian,  in  the  first  instance,  consented  to  the  sexual 
intercourse  with  the  respondent  at  the  time  and  placo  alleged, 
and  if  the  respondent  commenced  and  entered  upon  the  sexual 
intercourse  with  her  consent,  but  she  then  withdrew  her  consent, 
and  the  respondent  forcibly  continued  the  intercourse  after  he  had 
knowledge  of  her  dissent,  it  would  be  rape.  The  charge  in  all 
other  respects  was  satisfactory  to  the  respondent,  and  such  as  the 
case  called  for.  To  so  much  of  the  charge  as  is  given,  the  re- 
spondent excepted. 

Bel  den  $  Ide,  for  the  respondent. 

The  admission  of  Mrs.  Ladd's  testimony  was  improper.  "  In 
prosecutions  for  rape,  proof  of  the  fact  that  the  proscutrix  made  a 
complaint  soon  after  the  commission  of  the  alleged  crime,  is  ad- 
missible. But  the  particulars  stated  as  to  the  violence  used,  or 
the  person  who  committed  the  violence,  cannot  be  received.  The 
name  of  the  person  charged  should  not  be  mentioned."  1  Phil. 
Ev.  184 ;  Rex  v.  Clarke,  2  Stark.  241 ;  Regina  v.  Megson  et  ale. 
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9  C.  &  P.  418.  In  this  case,  the  complaint  was  made  two  months 
after  the  alleged  offence,  and  on  that  ground,  if  on  no  other,  was 
inadmissible. 

The  charge  of  the  court  was  most  clearly  incorrect.  It  is  un- 
sustained  by  any  text-book  or  decided  case.  The  very  essence 
and  gist  of  the  crime  of  rape,  consist  in  the  outrage  to  the  woman's 
feelings,  and  in  the  forcible  entry  upon  her  person  without  her 
consent.  When  a  woman  exposes  her  person,  invites  sexual  in- 
tercourse, rouses  a  man's  passions  and  allows  him,  in  pursuance 
of  such  invitation,  actually  to  penetrate  her  person,  the  mere  fact 
that  the  animal  passions  which  have  been  roused  by  her  own  act, 
refuse  to  submit  to  her  commands — instantly  to  cease — has  no  re- 
semblance to  the  high  crime  of  rape.  State  v.  Hartigan,  32  Vt. 
607.  The  crime  of  rape  always  includes  the  lower  crimes  of 
assault,  and  assault  with  intent  to  commit  rape.  The  facts  stated 
by  the  court  entirely  exclude  those  crimes,  but  assume  to  include 
the  higher. 

Elisha  May,  state's  attorney,  for  the  state. 

Mrs.  Ladd's  testimony  was  admissible.  Whether  the  girl 
made  the  complaint  was  a  proper  subject  of  inquiry.  3  GreenL 
Ev.  §§  212,  213  ;  Arch.  Crim.  PI.  481,  482.  The  child  was  under 
duress,  and  made  tie  complaint  as  soon  as  she  dared  2  Bishop 
Crim.  Law,  §  1123,  n.  1,  &  §  1125  ;  1  Bishop  Crim.  Law,  §§  261, 
562,  et  $eq.,  1123,  n.  1, 1125.  There  is  no  rule  of  law  how  soon 
after  the  offence  the  complaint  must  be  made.  4  Bl.  Com.  211, 
213,  n.  15.  It  is  all  a  question  of  fact  to  be  settled  by  the  jury. 
3  GreenL  Ev.  §§  212,  213. 

The  charge  as  to  the  consent  was  correct.  Rape  implies  vio- 
lation of  the  woman's  person ;  and  it  occurs  at  any  time  during 
the  carnal  intercourse  when  the  woman  withdraws  her  consent. 
t  Bishop  Crim  Law,  §  1125 ;  Arch.  Crim.  PI.  481 ;  State  v.  Ear- 
tigan,  32  Vt.  607. 

The  opinion  of  the  court  was  delivered  by 
Boycb,  J      The  respondent  was  indicted  and  tried  for  commit- 
ting a  rape  upon  one  Lillian  Cray.     The  said  Lillian  Gray  was 
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improved  as  a  witness  by  the  state,  and  in  her  testimony  gave  a 
particular  history  of  the  transaction,  and  charged  the  respondent 
directly  with  the  commission  of  the  crime,  and  gave  the  time, 
place,  and  circumstances  of  its  commission.  The  stato  called  Mrs. 
Ladd  as  a  witness,  and  she  was  permitted  to  testify  against  the 
respondent's  objection  that  Lillian,  in  response  to  her  inquiries 
about  two  months  after  the  alleged  commission  of  the  crime,  com- 
plained to  her  of  the  rcspondant's  usage  of  her  as  above  testified 
to ;  by  which  we  understand  that  Mrs.  Ladd  testified  that  Lillian 
told  her  the  same  story  that  she  had  testified  to  in  court.  Two 
objections  have  been  urged  against  the  admissibility  of  Mrs. 
Ladd's  evidence :  the  first  is,  that  the  complaint  was  not  made  to 
her  within  such  a  period  of  time  as' to  make  it  admissible.  Evi- 
dence of  this  character  is  only  admissible  as  confirmatory  of  the 
evidence  given  by  the  party  upon  whom  the  rape  is  alleged  to 
have  been  committed.  It  was  ruled  by  Holroyd,  J.,  in  Clarke's 
case,  2  Stark.  241,  that  in  a  prosecution  for  rape,  tho  fact  of 
a  woman's  having  made  a  complaint  soon  after  the  assault  took 
place,  is  evidence.  This  rule  has  been  embodied  into  all  the  text 
books  upon  evidence  ;  but  it  has  never  been  understood  that  mere 
lapse  of  time  could  be  made  the  test  upon  which  the  admissibility 
of  such  evidence  depended.  The  time  that  intervenes  between 
the  commission  of  the  crime  and  the  making  of  the  complaint,  is  a 
subject  for  the  jury  to  consider  in  passing  upon  tho  question  of 
the  weight  that  should  be  given  to  the  evidence ;  so  that  this 
objection  was  not  well  taken.  The  second  objection  was  to  per- 
mitting Mrs.  Ladd  to  testify  to  tho  particulars  of  the  complaint. 
It  was  held  in  Clarke's  case,  above  cited,  that  the  particulars  of 
the  complaint  could  not  be  given  in  evidence.  Tho  rule  is,  that 
it  is  competent  to  prove  that  the  person  upon  whom  a  rape  is 
alleged  to  have  been  committed,  made  a  complaint,  and  that  an  in- 
dividual, without  naming  him,  was  charged  with  its  commission.  In 
Regina  v.  Osborne,  1 C.  &  M  622,  (41  E.  C.  L.  338),  after  the  wit- 
ness had  testified  that  the  prosecutrix  made  complaint,  and  charged 
a  particular  person  with  the  commission  of  the  rape,  it  was  proposed 
to  ask  her  whose  name  was  mentioned  by  the  prosecutrix,  and  the 
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court  held  that  it  was  not  permissible.  See  also  Regina  v.  Meg- 
son  et  al.9  G.  &  P.  418,  and  Regina  v.  Outtridges  et  ah.  lb.  471. 

This  objection  we  think  was  well  taken.  The  exception  taken 
to  the  charge  of  the  court,  has  to  be  considered  with  reference  to 
the  facts  developed  by  the  evidence,  and,  as  applicable  to  this  case, 
we  think  it  was  unexceptionable.  There  is  no  rule  upon  the  sub- 
ject, of  uni\  ersal  application  ;  and  in  the  adoption  of  a  rule  for 
this  case,  the  court  might  well  take  into  consideration  the  age 
and  physical  strength  of  the  girl  upon  whom  the  rape  was  al- 
ledged  to  have  been  committed,  and  the  relation  she  sustained  to 
the  respondent,  and  all  the  other  circumstances  disclosed  by  the 
evidence. 

Judgment  reversed,  and  cause  remanded. 
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The  Brandon  Manufacturing  Company  v.  A.  A.  Frazer  &  Co.4 

Bankruptcy. 

Plea  in  bar  that  since  the  commencement  of  Buit,  the  defendants  had  been  adjudged 
bankrupts,  and  the  plaintiff  had  proved  its  debt  in  bankruptcy,  and  that  the  bank- 
ruptcy proceedings  were  still  pending.    Held,  bad  on  general  demurrer. 

Assumpsit  upon  two  promissory  notes.  The  writ  was  dated 
November  18, 1870.  The  defendants  pleaded  the  general  issue, 
and  a  special  plea  in  bar,  that  on  tho  29th  of  said  November,  in- 
voluntary proceedings  in  bankruptcy  were  instituted  against  them, 
wherein  such  proceedings  were  had  that  on  the  7th  of  January, 

•This  case  was  argued  at  the  February  term  of  the  supreme  court  in  Rutland 
county,  and  re-argued  at  this  term. 
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1871,  they  were  adjudged  bankrupts,  and  an  assignee  appointed, 
and  that  afterwards  the  plaintiff  proved  its  debt  against  them  in 
bankruptcy,  and  that  the  bankruptcy  proceedings  were  still  pend- 
ing.    General  demurrer  to  the  special  plea,  and  joinder. 

The  court,  at  the  September  term,  1873,  Rutland  county, 
Wheeler,  J.,  presiding,  by  agreement  of  parties,  sustained  the 
demurrer,  pro  forma,  adjudged  said  plea  insufficient,  and  ren- 
dered judgment  for  the  plaintiff;  to  which  the  defendants  excepted. 

Proutj  Simons  $  Walker,  for  the  defendants. 

It  will  be  observed  that  the  penalty  provided  by  the  first  clause 
of  §  21  of  the  Bankrupt  Act,  is  limited  to  the  case  of  a  creditor 
"proving  his  debt."  Such  a  creditor  becomes  a  party  to  the 
bankruptcy  proceedings  by  his  voluntary  election  to  prove  his 
debt  therein,  and  having  thereby  initiated  new  proceedings  for 
the  recovery  of  his  claim,  is  to  be  considered  as  having  "waived 
all  right  of  action  and  suit  against  the  bankrupt,"  and  to  have 
"discharged  and  surrendered"  "all  proceedings  already  com- 
menced thereon."  These  provisions  are  addressed  to,  and  to  be 
enforced  by,  state  courts  as  well  as  by  bankruptcy  tribunals.  In 
re  Rosenberg,  8  Bank.  Reg.  81 ;  in  re  Metcalf  et  ah  2  Benedict, 
78 ;  Samson  v.  Burton,  4  Bank.  Reg.  1 ;  Oragin  v.  Thompson,  2 
Dillon,  515.  That  clause  of  §  21  is  followed  by  others,  providing 
for  the  case  of  all  creditors  whose  debts  are  provable.  They  may 
be  restrained  by  the  bankrupt  court  on  the  application  of  the 
bankrupt,  from  prosecuting  any  suit  at  law  or  in  equity  therefor, 
to  await  the  determination  of  the  bankruptcy  court  on  the  question 
of  discharge.  But  when  a  debt  has  been  proved,  the  case  is  oth- 
erwise. The  law  forbids  a  creditor  to  seek  a  dividend  and  also 
retain  his  pending  suit.  Bennett  v.  Goldthwait,  109  Mass.  494 ; 
Ansonia  Brass  $  Copper  Co.  v.  New  Lamp  Chimney  Co.  53  N. 
Y.  123 ;  in  re  Robinson,  6  Blatchf.  C.  0.  252.  The  bankrupt  law 
of  1841  contained  a  similar  provision  in  almost  identical  language. 
Saxton  v.  Corse,  2  Barb.  Ch.  506 ;  Owen  Bank.  205,  206,  appen- 
dix 55. 

In  a  suit  at  law,  the  only  manner  in  which  the  rights  of  the 
bankrupt  in  the  premises  can  be  enforced,  is  by  plea.  109  Mass. 
12 
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494 ;  1  Chit.  PI.  657.  The  case  is  entirely  analogous  to  that  of 
a  former  adjudication,  or  the  decision  of  a  tribunal  competent  to 
judge  between  the  parties,  voluntarily  submitted  to,  though  not  in 
a  formal  suit,  Newcomb  v.  St.  Peter's  (Jhurch,  2  Sanf.  Ch.  636 ; 
or  the  frequent  case  of  a  temporary  disability  to  sue.  And  the 
plea  is  also  proper,  considered  as  a  plea  to  the  jurisdiction,  which 
is  extinguished  in  the  state  court  when  the  creditor  proves  his 
debt  in  bankruptcy.     Samson  v.  Burton  et  al.,  supra. 

• 

Briggs  $  Ormsbee  and  E.  J.  Phelps,  for  the  plaintiff. 

The  plea  is  bad.  Neither  the  adjudication  in  bankruptcy,  nor 
the  proving  of  the  debt  in  suit  by  the  plaintiff,  constitutes  a  bar 
to  the  further  maintenance  of  the  action,  that  can  be  pleaded  by 
the  bankrupt.  Such  a  bar  can  only  arise  from  a  final  discharge. 
This  is  the  true  intent  of  the  bankrupt  act,  when  all  its  provisions 
are  regarded. 

Upon  the  language  of  §  21  of  the  act,  it  is  plain  that  it  was 
not  the  intention  of  the  act  to  take  away  all  right  of  action  for 
provable  debts ;  because,  in  that  construction,  there  would  be 
nothing  left  for  the  second  and  third  clauses  of  the  section  to  act 
upon.  It  is  equally  clear,  in  view  of  the  provisions  of  the  act 
relative  to  the  final  discharge  of  the  bankrupt,  which  may  or  may 
not  be  granted  by  the  court  according  as  the  case  may  require, 
that  it  could  not  have  been  intended  to  make  the  mere  proof  of  a 
debt  by  a  creditor,  operate  as  a  discharge  and  a  bar  to  a  suit 
upon  the  debt,  while  the  bankrupt  may  never  obtain  a  discharge 
at  all.  Yet  that  would  be  the  precise  result  of  the  construction 
of  the  first  clause,  for  which  the  defendants  contend.  All  these 
clauses  must  therefore  be  taken  together.  And  so  taken,  they 
mean  that  ordinary  suits  shall  be  stayed,  except  to  the  extent  of 
ascertaining  the  amount  due.  And  such  proceedings  only  are 
discharged,  as  seek  to  operate  wholly  on  property  of  the  bank* 
rupt  previously  acquired.  Such  is  the  construction  that  has  been 
given  to  the  act.  Hoyt  v.  Freel,  4  Bank  Reg.  34,  cited  in  Bump 
Bank.  384 ;  World  Company  v.  Brooks,  4  Bank  Reg.  146  ;  in  re 
Rosenberg,  2  lb.  81. 

Even  if  the  effect  of  the  proving  of  the  debt  in  this  is,  to  ter- 
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minate  the  action,  the  plea  iii  bar  can  not  be  sustained.  The 
remedy  of  the  defendants  would  be  by  a  motion  for  a  discontinu- 
ance or  dismissal  of  the  suit.  A  plea  in  bar  relates  only  to  mat- 
ters of  defence  existing  when  the  action  was  commenced.  If  oven 
a  legal  defence  arises  afterwards,  as  by  payment  or  release,  it 
must  be  pleaded  puis  darrein  continuance  ;  and  upon  such  a  plea 
being  filed,  the  plaintiff  has  a  right  to  discontinue  the  suit,  with- 
out costs.  This  is  not  such  a  plea.  The  effect  of  this  plea,  if 
sustained,  would  be  to  bar  not  only  this  action,  but  all  future 
right  of  action  for  the  debt,  and  to  cause  judgment  against  the 
plaintiff  for  all  the  costs  in  the  suit,  as  well  as  those  accrued  be- 
fore as  after  the  proof  of  the  debt. 

The  opinion  of  the  court  was  delivered  by 

Wheeler,  J.  The  first  clause  of  the  21st  section  of  the  Bank- 
rupt Act  of  1867,  as  it  stood  before  the  late  amendments,  and  when 
the  judgment  under  revision  was  rendered,  provided,  "  That  no 
creditor  proving  his  debt  or  claim  shall  be  allowed  to  maintain 
any  suit  at  law  or  in  equity  therefor  against  the  bankrupt,  but 
shall  be  deemed  to  have  waived  all  right  of  action  and  suit  against 
the  bankrupt ;  and  all  proceedings  already  commenced,  or  unsat- 
isfied judgments  already  obtained  thereon,  shall  be  deemed  to  be 
discharged  and  surrendered  thereby."  These  provisions  standing 
alone  would  be  very  direct  and  effective  against  maintaining  any 
suit  against  a  bankrupt  upon  a  debt  proved  against  his  estate. 
Bat  they  are  to  be  read  in  connection  with  the  other  provisions  of 
the  act,  and  not  alone,  and  their  effect  is  to  be  determined  from 
the  meaning  of  the  whole.  The  act  provides  for  a  discharge  to 
bankrupts,  excluding  corporations  and  joint  stock  companies ;  and 
also  provides  what  the  effect  of  the  discharge  shall  be  when 
granted.  If  the  proceedings  terminate  without  a  discharge,  the 
bankrupt  is  liable  to  a  judgment  in  personam  upon  any  cause  of 
action  that  existed  before  the  bankruptcy,  and  is  liable  to  have  it 
satisfied  out  of  his  after-acquired  property.  Fisher  v.  Currier,  7 
Met.  427 ;  Hazton  v.  Corse,  2  Barb.  Gh.  506.  This  applies  as 
well  to  proved  debts  as  to  those  that  are  provable  and  not  proved, 
and  shows  that  proof  of  debts  does  not  merge  nor  extinguish 
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them,  absolutely,  but  only  so  suspends  their  vitality  that  no  action 
can  be  carried  to  final  judgment  upon  them  during  the  pendency 
of  the  bankruptcy  proceedings.  The  proof  of  debts  must  gener- 
ally, if  not  always,  precede  the  granting  of  a  discharge ;  and  full 
effect  could  not  be  given  to  the  rights  of  a  creditor  to  prove  his 
debt  and  also  to  proceed  against  after-acquired  property  in  case 
no  discharge  should  be  granted,  if  the  bankrupt  could,  during  the 
pendency  of  the  proceedings  in  bankruptcy,  that  might  terminate 
in  a  discharge  and  might  not,  plead  the  proof  of  the  debt  as  a  full 
bar  to  an  action  upon  it. 

The  English  bankrupt  acts,  49  G.  3,  121,  s.  14,  provided 
that  it  should  not  be  lawful  for  a  creditor  who  had  brought  an  ac- 
tion against  a  bankrupt  upon  a  provable  debt,  to  prove  it,  "  with- 
out relinquishing  such  action,"  and  that  the  proof  of  such  debt 
should  be  "  deemed  an  election  by  the  creditor  to  take  the  benefit 
of  the  commission  with  respect  to  the  debt  so  proved  or  claimed." 
In  an  action  on  such  a  debt,  the  bankrupt  pleaded  the  proof  of 
the  debt  in  bar,  and  the  plea  was  held  good,  and  judgment  ren- 
dered for  the  defendant.  Rtad  v.  Sowerby,  3  Maule  &  Selw.  78. 
Afterwards  the  same  question  came  before  the  King's  Bench  again 
upon  a  similar  plea,  and  notwithstanding  the  case  of  Read  v.  Sow- 
erby,  it  was  held  that  the  plea  was  not  a  good  bar.  Best,  J., 
said :  "  To  make  it  a  good  bar,  the  debt  must  be  extinguished. 
Now  here  there  was  no  extinguishment  of  the  debt;  for  if  the 
commission  had  been  superseded,  the  party  would  clearly  have 
had  a  right  to  bring  an  action.  The  proper  course  in  such  a  case 
for  the  party  to  pursue  is,  either  to  apply  to  the  chancellor  to  ex- 
punge the  debt,  or  to  the  court  in  which  the  action  is  brought  to 
stay  the  proceedings."     Barley  v.  Greenwood,  5  B.  &  Aid.  95. 

Under  the  Bankrupt  Act  of  1841,  which  contained  similar  pro- 
visions, it  was  held,  according  to  some  authorities,  that  proof  of  a 
debt  merely,  was  not  a  bar  to  the  claim.  Haxton  v.  Corse,  supra. 
The  same  doctrine  has  been  held  in  several  cases  under  the  pres- 
ent act.  In  re  Rosenberg,  2  Bank.  Beg.  81 ;  8  Am.  Law  Beg.  N.  s. 
242 ;  Hoyt  et  al.  v.  Freer  et  al.  4  Bank.  Beg.  34 ;  Bump.  Bank. 
375.  On  this  argument,  the  late  case  of  Bennett  et  al.  v.  Gold- 
thwaitj  109  Mass.  494,  where  it  appears  to  have  been  held  that 
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proof  of  a  debt  in  bankruptcy  was  a  full  defence  to  an  action 
pending  upon  it  at  the  time  of  proof,  has  been  cited  in  behalf  of 
the  defendant,  and  carefully  examined,  on  account  of  the  great 
consideration  always  due  to  decisions  of  that  court.  That  de- 
cision appears  to  have  been  largely  made  on  the  authority  of  some 
cases  under  the  act  of  1841,  in  which  the  learned  judges  in  de- 
ciding them,  enunciated  or  gave  countenance  to  such  views  ;  but 
an  examination  of  those  cases  shows  that  this  question  was  not 
directly  involved  in  any  of  them.  In  one  of  them,  Comstock's 
case,  5  Law  Reporter,  163,  the  question  was  whether  a  bankrupt 
in  custody  on  a  close-jail  execution,  was  entitled  to  release  on 
proof  of  the  debt  against  his  estate  ;  and  what  Puentiss,  J.,  said, 
was  upon  that  question,  in  holding  that  ho  was  entitled  to  be  im- 
mediately discharged  from  that  custody.  In  another,  Everett  v. 
Dtrby,  5  lb.  225,  the  point  was,  whether  the  pendency  of  a  suit 
on  one  demand,  would  prevcut  the  plaintiff  in  that  suit  from  pro- 
ceeding in  bankruptcy  against  the  defendant  on  another  demand  ; 
and  the  remarks  of  Ware,  J.,  were  made  upon  that  question.  In 
another,  Humphreys  v.  Scott,  31  Me.  192,  the  effect  of  a  dis- 
charge, and  not  that  of  proof  of  a  debt  in  bankruptcy,  was  in- 
volved. Notwithstanding  the  great  respect  to  which  the  decisions 
of  the  court  that  made,  and  the  opinions  of  the  learned  judge  that 
pronounced,  the  decision  in  Bennett  et  al.  v.  Goldthwait,  are  justly 
entitled,  that  decision,  considered  with  the  others  that  have  been 
mentioned,  does  not  satisfy  this  court  that  the  construction  there 
put  upon  that  part  of  the  Bankrupt  Act  is  the  correct  one.  No 
other  case  in  which  mere  proof  of  a  claim  has  been  held  to  be  a 
good  bar,  has  been  produced  in  argument,  and  none  other  has  been 
discovered,  except  Read  v.  Sowerby,  before  mentioned.  Ansonia 
Brass  fi  Copper  Co.  v.  New  Lamp  Chimney  Co.  53  N.  Y.  123, 
has  been  referred  to  as  impliedly  giving  countenance  to  such  a 
plea  by  a  bankrupt  person,  by  holding  that  it  would  be  bad  for  a 
bankrupt  corporation,  because  the  corporation  could  not  be  dis- 
charged. And  Mr.  Justice  Nelson  appears  to  have  held  that 
proof  of  a  debt  of  a  class  that,  under  sec.  33,  would  not  be  barred 
by  a  discharge,  would  not  be  a  bar  to  a  suit  upou  the  debt.  In  re 
Robinson,  6  Blatchf.  C.  C.  253.     But  a  person  adjudged  a  bank- 
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nipt  may  not  be  discharged  from  any  debts.  Corporations  are 
not  distinguished  from  persons,  nor  debts  not  barred  by  discharge 
from  those  that  are,  in  sec.  21 ;  and  if  proof  of  a  debt  would  not 
be  a  bar  for  a  defendant  that  could  not  be  discharged,  it  should 
not  be  for  one  who  might  not  be  discharged,  while  the  question  of 
discharge  is  pending.  This  sec.  21  does  make  a  distinction  be- 
tween creditors  who  prove  their  debts  and  those  who  do  not;  but 
not  such  as  to  show  that  the  debts  of  the  former  are  barred  with- 
out a  discharge,  and  of  the  latter,  not.  The  act  as  it  stood  before 
late  amendments,  left  liens  by  attachment  that  should  be  four 
months  older  than  bankruptcy  proceedings,  unimpaired  by  the 
proceedings,  if  the  creditor  should  choose  to  stand  upon  his  at- 
tachment. Sec.  14.  And  if  the  creditor  chose  to  so  stand,  he 
could  have  a  judgment  to  hold  the  property  attached,  although  the 
bankrupt  should  obtain  and  plead  his  discharge  in  bar  of  the  ac- 
tion. Stoddard  v.  Locke,  3  Vt.  574.  The  intention  of  the  act 
seems  to  have  been,  that  an  ordinary  creditor  who  had  commenced 
suit,  should  not  have  the  benefit  of  such  a  lien,  and  also  prove  his 
debt  and  share  with  the  other  creditors  in  the  rest  of  the  estate ; 
and  the  distinction  made  in  sec.  21,  between  those  who  prove  their 
debts  and  those  who  do  not,  and  providing  that  all  previous  pro- 
ceedings and  unsatisfied  judgments  therein,  of  a  creditor  who 
proves  his  debt,  shall  be  surrendered  and  discharged  by  the  act 
of  proving  it,  appears  to  have  been  made  to  carry  out  that  inten- 
tion. ComstocV*  case,  supra.  The  previous  proceedings  of  a 
creditor  proving  his  debt,  so  far  as  they  can  in  any  way  affect 
the  estate  of  the  bankrupt,  are,  doubtless,  by  the  mere  act  of 
proof,  discharged  and  surrendered ;  but  the  debt  itself  remains, 
as  well  as  that  of  a  creditor  who  does  not  prove,  to  await 
the  result  of  the  proceedings  in  respect  to  discharge.  The  debt, 
therefore,  should  not  be  barred  by  a  judgment  for  the  defendant 
upou  a  plea  of  proof  of  it  merely,  but  should  be  held  in  suspen- 
sion until  the  termination  of  the  proceedings  in  respect  to  the  dis- 
charge, one  way  or  the  other. 

The  plea  in  this  case  sets  forth  proof  of  the  dobt  merely,  and  is 
pleaded  in  bar  of  the  action.  The  pro  forma  judgment  that  the 
plea  was  insufficient,  was  correct. 
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On  motion  of  the  defendants,  the  judgment  is  reversed,  pro 
forma,  and  the  cause  remanded,  with  leave  to  withdraw  the  de- 
murrer, and  replead  on  the  usual  terms. 


Hubbard  F.  Durgin  and  Wipe  v.  The  Town  op  Danville. 

Practice.     Evidence.     Highways. 

The  decision  of  the  county  court  as  to  the  loss  of  a  paper,  preliminary  to  the  admission 
of  secondary  evidence  of  its  contents,  is  revisable  in  the  supreme  court  when  erro- 
neous in  matter  of  law.  But  whether  the  court  below  has  found  facts  correctly 
from  evidence  pro  and  con  bearing  upon  the  existence  of  the  facts  of  which  the 
rule  upon  that  subject  is  predicable,  it  is  not  for a  the  supreme  court  to  inquire  or 
determine. 

In  case  for  injury  upon  a  highway,  the  plaintiff  submitted  to  one  personal  examina- 
tion by  the  defendant's  medical  witnesses  during  trial,  but  refused  to  submit  to  an- 
other, for  the  alleged  reason  that  she  was  too  feeble  and  exhausted.  Held,  that,  to 
rebut  any  unfavorable  influence  that  might  be  drawn  against  her  for  the  refusal,  it 
was  competent  for  her  to  show  that  sometime  before  the  trial,  when  the  agent  of  a 
railroad  company  that  had  been  vouched  in  to  defend,  and  which  the  town  claimed 
was  liable  over  to  it,  visited  her  in  company  with  one  of  the  selectmen  of  the  town, 
she  requested  that  the  company  send  physicians  to  examine  her,  to  ascertain  how 
badly  she  was  injured. 

It  was  held,  that  under  the  events  and  circumstances  that  constituted  and  characterised 
the  accident  in  question,  no  rigorous  rule  of  law  could  be  formulated  by  which  it  could 
be  determined  that  a  given  width  of  travelled  track,  in  a  certain  depth  of  snow, 
and  bounded  by  banks  of  a  given  hight  and  slope,  would  constitute  a  highway  in 
good  and  sufficient  repair. 

The  court  refused  to  charge  that  if  the  plaintiff  had  driven  over  the  road  in  question 
once  to  three  times  a  week  for  three  weeks  previous  to  the  accident,  and  was  ac- 
quainted with  the  road,  and  at  the  time  of  the  accident  was  driving  a  horse  per- 
fectly under  control,  and  it  was  light  enough  to  see  the  banks  of  snow,  and  the 
passage  through  the  drifts  was  six  feet  wide,  and  he  drove  on  to  the  bank  and 
tipped  over,  it  was  such  carelessness  that,  as  matter  of  law,  no  recovery  could  be 
had,  as  with  ordinary  care  he  could  have  driven  such  a  horse  over  such  a  road. 
Held,  no  error. 

How  far  the  court  will  go  in  its  charge  to  the  jury,  in  developing  and  amplifying  the 
doctrine  of  the  law  of  the  case,  and  indicating  pertinent  considerations  that  would 
bear  upon  the  application  and  results  of  it,  in  view  of  the  evidence,  is  generally 
matter  of  discretion,  not  revisable  by  the  supreme  court. 

Case  for  injury  to  the  plaintiff  Mrs.  Durgin  on  a  highway. 
Plea,  the  general  issue,  and  trial  by  jury  and  verdict  for  the 
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plaintiffs,  September  terra,  1873,  Washington  county,  Peck,  J., 
presiding. 

It  was  claimed  by  the  plaintiffs,  and  their  evidence  tended  to 
show,  that  Mrs.  Durgin  was  seriously  injured,  externally  and  in- 
ternally, by  being  tipped  over  in  a  sleigh  in  going  to  a  ball  on 
the  19th  of  January,  1872,  with  her  husband,  to  Danville  Green. 
It  was  claimed  by  the  defendant  that  if  any  injury  was  sustained  by 
her  in  consequence  of  the  insufficiency  of  the  highway,  that  insuf- 
ficiency was  caused  by  the  acts  of  the  Montpelier  &  St.  Johns- 
bury  Railroad,  or  of  the  central  portion  of  the  Portland  <k  Og- 
densburgh  Railroad,  by  their  servants  and  agents ;  and  that  said 
railroad  had  been  vouched  in  to  defend,  but  did  not  appear,  and 
that  the  town  of  Danville  alone  defended  the  suit. 

The  place  where  the  accident  occurred,  was  at  a  small  village 
called  West  Danville,  at -the  outlet  of  Joe's  Pond,  in  Danville. 
Where  the  bridge  crossed  the  outlet  of  said  pond,  it  was  very  near 
the  hotel  at  West  Danville,  and  on  the  south  side  of  the  bridge 
three  roads  came  together ;  one,  up  from  Peacham,  another  from 
another  part  of  Peacham,  and  the  other  from  Cabot,  and  after 
they  crossed  the  bridge,  and  passed  by  the  hotel,  one  branch  of 
the  road  turned  westerly,  towards  Waldcn,  and  the  other  easterly, 
towards  Danville  Oreen.  Considerable  travel  passed  across  this 
bridge  and  over  the  road  on  which  the  accident  happened,  and 
the  railroad  was  constructed  along  between  the  bridge  and  hotel 
and  very  noar  the  bridge.  It  appeared  that  the  snow  was  deep 
that  winter,  and  that  the  passenger  trains  began  to  run  on  said 
road  about  the  first  of  January,  1872 ;  that  the  railroad  had  no 
depot  at  West  Danville,  and  that  freight  and  passengers  were 
taken  on  and  off  near  said  bridge. 

The  defendant  introduced  the  testimony  of  one  Mary  Rogers, 
to  prove  that  a  few  days  before  the  injury  complained  of,  Mrs. 
Durgin  sent  her  two  letters  to  come  and  work  for  her ;  that  in 
the  last  letter  she  sent  her  $2  to  pay  he;*  expenses  from  North- 
field  to  Marshfield,  and  that,  by  appointment  made  before  tho 
injury,  the  witness  met  Mr.  Durgin  at  Marshfield,  on  the  night 
of  the  20th  of  January,  1872,  the  night  after  the  injury.  The 
defendant  claimed  that  those  letters  showed  that  Mrs.  Durgin  was 
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in  a  very  poor  state  of  health  a  few  days  before  the  accident ; 
and  as  to  their  loss,  the  witness  testified  that  she  went  to  work  at 
the  plaintiffs'  in  October,  and  was  there  most  of  the  time  until 
Thanksgiving,  when  she  went  to  her  sister's  in  Northfield  ;  that 
she  gave  the  letters  to  her  sister's  children  to  play  with,  and  never 
saw  them  afterwards,  and  supposed  they  were  torn  up ;  that  she 
asked  for  them  in  the  time  of  it,  and  her  sister  said  the  children 
tore  them  up,  and  she  burned  them  ;  that  she  had  been  back  to 
her  sister  since,  but  not  to  stay,  and  that  when  there  the  week 
before  she  testified,  she  inquired  for  the  letters.  The  defendant 
thereupon  offered  to  show  the  contents  of  said  letters  by  parol,  to 
which  the  plaintiff  objected,  and  the  court  found  as  matter  of  fact 
that  the  loss  of  the  letters  was  not  proved,  and  excluded  the  evi- 
dence ;  to  which  the  defendant  excepted. 

It  appeared  that  after  Mrs.  Durgin  came  to  attend  the  trial, 
and  just  before  it  commenced,  or  during  its  progress,  and  before 
the  plaintiffs  had  put  in  all  their  opening  evidence,  she  submitted 
to  a  personal  physical  examination  in  reference  to  her  injuries, 
by  the  physicians  produced  on  the  part  of  the  defendant,  and 
who  were  witnesses  for  the  defense  ;  that  on  the  trial,  the  defend- 
ant introduced  evidence  tending  to  prove  that  afterward,  at  a 
late  stage  of  the  trial,  she  was  not  willing  that  physicians  on  the 
part  of  the  town  should  make  another  examination  of  her  per- 
son ;  and  the  evidence  on  her  part  tended  to  show  that  she  was 
then  in  a  very  feeble  condition,  and  much  exhausted  by  the  trial, 
and  was  having  her  monthly  period.  The  plaintiffs,  to  rebut 
any  unfavorable  inference  to  be  drawn  from  this  evidence  on  the 
part  of  the  town,  offered  the  statement  of  one  Bowman,  which, 
though  informally  taken,  was  not  objected  to  on  that  ground,  but 
on  the  ground  that  the  evidence,  if  properly  taken,  was  inadmis- 
sible for  any  purpose.  The  statement  was,  that  on  February  8, 
1872,  the  directors  of  the  railroad  sent  the  witness  to  the  plaintiffs' 
house,  to  see  them  in  relation  to  the  injury  and  a  settlement,  and 
that  he  went  in  company  with  one  of  the  defendant's  selectmen  ; 
that  he  saw  Mrs.  Durgin,  but  they  were  not  ready  to  settle,  as 
she  did  not  know  the  extent  of  her  injury,  and  she  wanted  the 
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railroad  to  send  some  good  physician  to  examine  her,  to  see  for 
themselves  how  badly  she  was  injured,  and  that  the  witness  re- 
ported to  the  directors,  and  told  them  of  her  request  for  phy- 
sicians to  be  sent.  The  court  admitted  the  evidence  for  the  pur- 
pose for  which  it  was  offered ;  to  which  the  defendant  excepted. 

It  also  appeared  that  after  this  interview  of  Bowman  and  the 
selectman  with  the  plaintiffs,  the  defendant  sent  two  physicians  to 
plaintiffs'  house,  to  examine  her  as  to  her  injury,  and  that  they  did 
on  that  occasion  make  an  examination  of  her' person,  no  physician 
of  plaintiffs'  being  present.  One  of  said  physicians  was  the  agent 
of  the  defendant  to  prosecute  and  defend  suits,  and  both  were 
used  as  witnesses  on  the  part  of  the  defense. 

The  plaintiff  introduced  the  testimony  of  witnesses  to  show  the 
condition  of  the  highway  in  question,  t'ic  manner  in  which  the 
accident  happened,  and  other  material  facts  in  the  case.  The 
defendant  introduced  no  testimony  as  to  the  condition  of  the  road, 
or  as  to  its  sufficiency  or  insufficiency,  and  no  evidence  on  the 
question  of  the  manner  in  which  the  accident  happened,  nor  any 
evidence  as  to  the  want  of  care  and  prudence  of  either  plaintiff. 
Both  parties  introduced  evidence  as  to  the  extent  of  the  injury  to 
Mrs.  Durgin ;  and  Mrs.  Durgin  was  herself  a  witness. 

The  defendant  requested  the  court  to  charge  the  jury,  among 
other  things,  as  follows : 

4th.  "  If  the  jury  find  that  the  road  was  from  six  to  seven  feet 
wide,  well  shoveled  out,  if  it  was  six  inches  hollowing  in  the  mid- 
dle, through  a  drift  or  bank  of  snow  eight  feet  long  on  one  side, 
and  fifteen  to  twenty  feet  long  on  the  other  side,  the  banks  rising  at 
an  angle  of  forty-five  degrees  from  the  traveled  track  ;  it  is  a  good 
and  sufficient  road,  and  is  a  compliance  with  the  statute,  at  the 
place  described  by  the  testimony." 

The  court  refused  so  to  charge,  to  which  refusal  the  defendant 
excepted ;  but  the  court  did  charge  as  to  the  sufficiency  of  the 
road. 

5th.  u  If  Mr.  Durgin  had  driven  along  this  road  once  to  three 
times  a  week,  for  three  weeks  before  this,  and  was  acquainted 
with  the  road,  and  was  driving  a  horse  perfectly  under  control, 
and  it  was  light  enough  to  see  the  banks  of  snow,  and  the  passage 
through  the  drifts  was  six  feet  wide,  if  he  drove  on  to  tho  bank 
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and  tipped  over,  it  was  such  carelessness  on  his  part  that  as  mat- 
ter of  law,  his  wife  cannot  recover :  as  with  common  and  ordi- 
nary care,  he  could  drive  a  perfectly  manageable  horse  along 
such  a  road,  as  above  set  forth." 

Tho  court  refused  so  to  charge,  and  charged  as  to  the  want  of 
ordinary  care  and  prudence  of  the  husband  in  driving,  as  follows: 

"  Another  question  has  been  made  by  the  counsel  for  the  town, 
as  to  whether  the  plaintiff  and  her  husband  were  in  the  exercise 
of  common  care  and  prudence  ;  or,  in  other  words,  whether  their 
want  of  common  care  and  prudence  did  not  cause  the  accident 
which  produced  the  injury  which  plaintiffs  seek  to  recover  for,  or 
whether  it  did  not  contribute  to  it,  that  is,  cause  it  in  part.  Well, 
a  want  of  common  care  and  prudence  on  the  part  of  Mr.  Durgin, 
although  this  action  is  in  favor  of  his  wife,  and  her  suit,  and 
he  doesn't  recover  damages  she  may  have  sustained  in  conse- 
quence of  the  injury,  yet,  as  he  was  driving  the  team,  and  she 
riding  with  htm,  a  want  of  common  care  and  prudence  on  the 
part  of  Mr.  Durgin,  which  contributed  to  the  accident  which 
caused  this  injury,  would  be  the  same  as  a  want  of  common  care 
and  prudence  on  the  part  of  the  plaintiff  herself,  that  would  pre- 
vent her  recovering,  provided  that  want  of  common  care  and  pru- 
dence contributed  to  the  injury,  that  is,  contributed  to  the  acci- 
dent which  caused  this  injury,  for  which  she  seeks  to  recover. 
This  is  a  question  for  the  jury  to  determine.  You  have  heard  the 
testimony  in  relation  to  the*  road,  its  formation  and  all  the  sur- 
roundings, and  you  have  heard  the  testimony  as  to  the  manner  in 
which  he  was  driving,  and  I  don't  understand  that  that  has  been 
controverted  by  any  testimony  upon  the  other  side.  You  have 
heard  the  testimony  as  to  how  the  accident  happened,  and  as  to 
the  tip-over.  It  tends  to  show  that  the  horse  varied  a  little  to 
the  right,  striking  the  icy  formation  on  the  bank,  and  all  the  tes- 
timony in  relation  to  it,  and  it  is  for  you  to  determine  whether 
Mr.  Durgin  was  wanting  in  common  care  and  prudence,  and 
whether  that  want  of  common  care  and  prudence  contributed  to 
this  accident ;  in  other  words,  in  part  occasioned  it.  If  so,  then 
plaintiffs  cannot  recover." 

The  defendant  excepted  to  the  refusal  to  charge  according  to 
this  last  request,  and  to  the  charge  as  stated  on  that  point. 
There  was  no  claim  that  Mrs.  Durgin  was  guilty  of  any  negli- 
gence or  want  of  care  and  prudence. 
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J.  A.  Wing  and  B.  N.  Davis,  for  the  defendant. 

From  the  testimony  of  Mary  Rogers  we  say  the  court  erred  in 
not  admitting  proof  of  the  contents  of  the  letters.  It  may  be  said 
the  court  wero  the  sole  judges  of  the  amount  of  proof  necessary 
to  prove  the  loss  of  a  paper,  to  admit  proof  of  the  contents.  We 
admit  there  are  some  cases  that  would  seem  to  sustain  such  a 
doctrine,  but  that  is  not  the  law  in  this  state.  In  the  following 
cases  the  county  court  admitted  proof  of  the  contents  of  papers 
after  the  court  decided  the  loss  was  sufficiently  proved,  and  the 
supreme  court  reversed  the  cases,  and  held  the  loss  was  not  suffi- 
ciently proved  to  let  in  parol  testimony.  Files  £  Atkins  v.  Moid- 
ton,  11  Vt.  470 ;  Royalton  v.  The  Royalton  $  Woodstock  Turn- 
pike Co.  14  Vt.  311,  323-4 ;  Thrall  v.  Todd  #  Tr.  34  Vt.  97. 
If  the  decision  of  the  county  court  can  be  reversed  when  the  court 
admits  secondary  evidence  without  sufficient  evidence  of  loss,  it 
should  when  the  court  reject  important  evidence  when  the  loss 
was  proved.  The  declarations  of  the  witness's  sister  were  part  of 
the  res  gestae,  competent  evidence  to  prove  the  loss.  But  all  the 
foregoing  cases  were  where  the  action  was  founded  on  the  lost 
instruments.  Where  the  paper  comes  in  incidentally,  it  does  not 
require  the  same  strictness  of  proof  to  show  the  execution  of  the 
paper,  as  it  does  where  the  action  is  fouuded  on  the  paper.  Chand- 
ler v.  Caswell,  17  Vt.  580;  Curtiss  v.  Belknap,  21  Vt.  433. 
The  contents  of  a  writing  which  does  not  constitute  the  ground  of 
action,  and  is  only  collateral  to  the  suit,  and  not  in  the  custody 
of  the  parties,  may  be  proved  by  parol.  Chandler  v.  Caswell, 
supra ;  Trustees  Wabash  £  Erie  Canal  Co.  v.  Runhart,  22 
Ind.  463 ;  Lubards  v.  McLeon,  8  Ircd.  (N.  C.)  523  ;  Plank  Road 
Co.  v.  Bryan,  6  Jones  Law,  (N.  C.)  82 ;  Williams  $  Co.  v. 
Kendall,  67  N.  C.  241 ;  Pollock  v.  Wilcox  et  al  58  N.  C.  46*; 
Vorhees  v.  Dorr,  2  Barb.  580,  587. 

The  statement  of  Bowman  was  improperly  admitted  as  evidence. 
It  could  not  be  legal  evidence  for  the  plaintiffs  under  any  aspect 
of  the  case.  It  was  offored  and  admitted  to  prove  her  own  decla- 
rations made  to  the  agent  of  the  railroad,  not  to  the  town,  and 
was  no  part  of  the  res  gestae.  Holbrook  et  al.  v.  Murry  et  al.  20 
Vt.  525.    Upon  what  principle  of  law  could  her  declarations  on 
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February  8,  1872,  be  made  evidence  to  rebut  any  unfavorable  in- 
ference to  be  drawn  from  her  refusal  to  bo  examined  late  in  the 
term,  after  she  had  submitted  to  two  examinations.  It  may  be 
said  that  this  testimony,  if  it  was  error  to  admit  it,  had  no  effect 
on  the  jury.     We  contend  otherwise. 

The  court  erred  in  not  charging  the  jury  as  requested  in  the 
defendant's  fourth  request.  Such  a  road  as  that  implied  by  the 
request  is  a  good  and  sufficient  road.  The  question  of  the  suffi- 
ciency of  the  highway  is  often  a  mixed  question  of  law  and  fact. 
Rice  v.  Montpelier,  19  Vt.  470,  which  is  an  authority  on  this 
point.  The  court  say :  "  But  the  court  did  charge  as  to  the  suf- 
ficiency of  the  road."  But  he  docs  not  tell  us  what  he  did  say, 
nor  whether  what  he  did  say  was  excepted  to  or  not. 

The  court  erred  in  not  charging  according  to  fcthe  defendant's 
fifth  request.  The  charge  as  given  was  not  what  the  case  called 
for,  and  was  directly  calculated  to  mislead  the  jury.  The  sug- 
gestion that  the  horse  varied  a  little  to  the  right  and  struck  the 
icy  formation,  was  virtually' telling  them  the  road  was  insuffi- 
cient; because  it  would  be  if  a  little  variation  to  the  right 
caused  the  sleigh  to  tip  over.  The  court  should  have  explained 
to  the  jury  that,  the  town  having  shovelled  out  the  road  at 
least  six  feet  wide,  the  plaintiff  should  have  driven  his  horse 
near  the  west  side  of  the  cut,  when  there  would  have  been  ample 
room  to  pass  through  in  safety.  The  court  should  also  have  ex- 
plained, the  snow  being  very  deep  and  the  drifts  bad,  the  impossi- 
bility of  keeping  them  in  the  same  situation  as  in  the  summer. 
And  also  the  duty  of  the  traveller  in  passing  through  drifts,  <fcc. 
For  not  more  fully  explaining  to  the  jury  the  duty  of  the  town 
and  the  traveller  in  mountainous  towns,  in  deep  snows,  there 
should  be  a  new  trial  granted.  The  court  at  least  should  have 
told  the  jury  that  the  burthen  of  proof  was  on  the  plaintiff,  to 
show  that  he  was  in  the  exercise  of  common  and  ordinary  care 
and  prudence.  Hardonv.  The  City  of  Keokuck,  7  Clark  (Iowa), 
488;  Smith  v.  The  City  of  Lowell,  6  Allen,  89;  Rice  v.  Montr 
peHer^  supra ;  Ozier  £  wife  v.  Hinesburgh,  44  Vt.  220, 
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J".  Pi  Lamson,  for  the  plaintiffs. 

The  court  found  the  fact  that  the  loss  of  the  letters  was  not 
proven,  and  this  court  will  not  reviso  that  finding,  or  inquiro  into 
it.  Pomfret  v.  Barnard,  44  Vt.  527  ;  West  River  Bank  v.  Gale, 
42  Vt.  27  ;  Oaks  v.  Oaks,  27  Vt.  210  ;  Lyman  v.  Lyman,  30 
Vt.  463  ;  Wetherbee  et  al  v.  Ezekid,  25  Vt.  47  ;  Admr.  of  Janet 
v.  Martin  $  Marcy,  7  Vt.  92. 

The  case  showed  that  Bowman's  testimony  was  offered  and  re- 
ceived for  a  limited  purpose.  The  plaintiff  insists  that  it  was 
properly. admitted,  to  rebut  any  unfavorable  inference  to  bo  drawn 
from  the  fact  that  Mrs.  Durgin  at  one  time  refused  an  examina- 
tion. Pollard  v.  Bates,  45  Vt.  506  ;  Shattuck  v.  Hammond,  46 
Vt.  466. 

The  defendants  requested  the  court  to  hold  that  this  road  as 
described  by  the  witnesses  was  a  compliance  with  the  statute. 
There  is  no  exception  to  the  charge  of  the  court  on  this  subject. 
Their  exception  is  because  the  court  would  not  hold  as  matter 
of  law  that  the  road  was  a  good  and  sufficient  one. 

In  order  co  allow  the  court  to  hold  as  matter  of  law  that  the 
road  was  good  and  sufficient,  and  take  the  question  from  the  jury, 
the  evidence  must  be  of  such  a  character  that  it  had  no  legal  ten- 
dency to  sustain  any  other  inference. 

The  description  of  this  road  as  given  by  witnesses  clearly  shows 
it  out  of  repair  and  defective  ;  the  gist  of  all  the  evidence  is,  if 
the  horse  had  turned  one  foot,  the  sleigh  would  be  upset.  Clark 
v.  Boardman,  42  Vt.  667  ;  Willard  v.  Newbury,  22  Vt.  458  ; 
Barton  $  wife  v.  Montpelier,  30  Vt.  650  ;  Sessions  v.  Newport, 
23  Vt.  9. 

There  can  be  no  error  in  the  court's  refusing  to  comply  with 
the  fifth  request,  or  in  the  charge  as  given  on  that  subject.  The 
question  whether  the  plaintiff's  negligence  contributed  to  the  in- 
jury, is  one  of  fact  for  the  jury.  The  only  exception  to  this  rule 
is  in  cases  where  the  inference  to  be  drawn  from  circumstances, 
upon  a  question  of  this  character,  is  so  plain  and  clear  as  not  to 
admit  of  any  discussion  or  rational  doubt.  A  strong  case  is  not 
sufficient.  The  evidence  must  have  no  legal  tendency  to  sustain 
any  other  inference.    There  can  be  no  re^sou  for  bringing  this 
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case  within  this  exception.     Hill,  admr.  v.  New  Haven,  37  Yt. 
501 ;  Briggs  v.  Taylor,  28  Vt.  190. 

The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  Some  features  of  the  argument  that  has  been  ad- 
dressed to  us  in  this  and  in  another  cause  that  has  been  heard  at 
this  term,  indicate  that  to  some  extent  the  idea  is  abroad  that  the 
decision  of  the  county  court  as  to  the  loss  of  a  paper,  preliminary 
to  the  use  of  secondary  evidence  of  its  contents,  is  not  revisable  in 
this  court.  Such  idea  is  not  correct ;  for  such  decision  is  revis- 
able, and  is  reversible,  also,  when  it  is  erroneous  in  matter  of  law. 
The  rules  of  law  as  to  proof  of  loss  are  well  defined  in  the  books, 
and  their  application  is  illustrated  in  a  great  variety  of  cases. 

In  Thrall  v.  Todd,  34  Vt.  100,  for  instance,  one  rule  is  stated 
and  applied,  resulting  in  the  reversal  of  the  judgment.  The  rule 
stated  is:  " Before  parol  evidence  of  its  contents  is  admitted,  it 
should  be  shown  that  a  search  for  it  had  been  made  in  good  faith 
and  with  proper  diligence,  in  the  place  where  it  was  likely  to  be 
found,  and  that  such  search  proved  ineffectual ; "  and  the  cases 
and  books  are  cited  in  which  such  rule  is  established.  It  is  al- 
ways a  question  of  law  in  the  given  case,  whether  the  rule  has 
been  acted  on  and  properly  carried  into  effect,  and  of  course  it  is 
revisable  on  exceptions. 

That  case  shows  in  what  respect  the  rule  had  not  been  carried 
into  effect.  ' '  No  proof  had  been  offered  to  show  that  search  had 
been  made  for  the  order  or  assignment,  either  among  the  papers 
of  the  treasurer  or  of  the  attorneys."  The  rule  required  that 
such  search  should  have  been  made.  In  Vilas  et  al.  v.  Moulton, 
11  Vt.  474,  "  there  was  no  examination  of  the  papers  of  Judge 
Collamer,  who  had  been  counsel  in  the  case,  or  of  Blake,  among 
whose  papers  we  should  expect  the  note  would  have  been  kept." 
The  rule  required  this  to  be  done.  The  remarks  of  Ch.  J.  WiLr 
lums,  in  Royalton  v.  Turnpike  Co.  14  Yt.,  are  in  the  same  view 
and  to  the  same  effect.  If,  under  that  rule,  evidence  had  been 
given  tending  to  show  that  search  had  been  made  in  the  places 
required  by  that  rule,  the  finding  of  the  court  on  that  evidence 
would  not  be  the  subject  of  exception  and  revision  in  this  court. 
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In  the  case  in  hand,  the  court  acted  upon  the  recognized  rule 
of  law,  and  so  did  the  counsel,  and  gave  evidence  as  to  the  place 
and  kind  of  inquiry,  and  extent  of  the  search.'  On  this  evidence 
it  was  for  the  court  to  find  the  fact  of  loss.  The  court  failed  to 
find  that  fact,  or  rather  did  find,  affirmatively,  "  the  fact  that  the 
loss  isn't  proved."  The  rule  is  not,  that  if  evidence  is  given 
tending  to  show  such  loss,  secondary  evidence  may  be  admitted ; 
but  it  is,  that  if  the  loss  is  proved,  such  evidence  may  be  given. 
The  rule  and  its  application  are  well  shown  in  Voorhee*  v.  Dorr, 
2  Barb.  587.  Johnson,  J.,  says:  "There  was  no  error  in  allow- 
ing parol  evidence  to  be  given  of  the  letter.  The  witness  stated 
that  it  was  lost,  and  he  could  not  tell  what  had  become  of  it.  He 
was  not  cross-examined  for  the  purpose  of  ascertaining  where  he 
kept  his  letters,  or  whether  he  preserved  them  at  all,  or  what 
search  he  had  made ;  but  the  objection  was,  that  there  was  no  ev- 
idence that  it  had  been  destroyed,  or  that  the  witness  had  searched 
for  it  where  he  usually  kept  his  letters.  The  witness  stated  gen- 
erally that  it  was  lost,  which  was  sufficient  evidence,  prima  facie% 
of  loss.  A  further  examination  might  have  disclosed  an  insuffi- 
cient search  for  the  letter  in  the  place  where  such  things  were 
usually  kept  by  the  witness,  but  the  defendant  did  not  see  fit  to 
make  the  inquiry." 

Also,  in  Plank  Road  Co.  v.  Bryan,  VI.  Jones.  Law  (N.  C), 
84,  where  the  proxies  were  clearly  proved  to  have  been  thrown 
away  as  waste  paper,  it  is  said:  " Those  instruments  must 
therefore  be  considered  as  having  been  destroyed,  and  it  was  idle 
to  require  proof  that  they  bad  been  searched  for,"  &c.  In  that 
case  there  was  no  place  of  custody  of  such  papers,  and  so  no  place 
to  be  searched,  as  being  the  one  where  such  papers  were  likely  to 
be  kept  or  found.  The  cases  all  recognize  the  rules  of  law,  and 
distinguish  between  them  and  the  discretionary  action  of  the 
court  under  them. 

As  has  been  often  remarked,  to  a  considerable  extent  each  case 
must  stand  on  its  own  circumstances  as  to  whether  the  rules  of 
law  governing  the  subject  have  been  acted  on  correctly;  but 
whether  the  court  below  have  found  facts  correctly  from  the  evi- 
dence bearing  pro  and  con  upon  the  existence  of  the  facts  of  which 
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the  rule  is  predicable,  it  is  not  the  province  of  this  court  to  en- 
quire or  determine.  The  exception  taken  in  this  respect  is  not 
maintained.  Where  the  contents  of  the  paper  constitute  the  ef- 
fective evidence  pertinent  to  the  issue  on  trial,  the  rules  of  law 
as  to  proof  of  loss,  before  giving  secondary  evidence  of  such  con- 
tents, apply  to  and  govern  the  subject.  22  Ind.  465,  Perkins, 
J. :  "  It  is  a  general  rule  that  the  best  existing  evidence  of  a  fact 
must  by  produced  to  prove  it ;  and  where  the  matter  to  be  proved 
is  the  contents  of  a  record,  or  the  terms  of  a  written  contract,  and 
they  are  in  existence,  the  record  and  contract  are  the  best  evi- 
dence. In  this  case  it  was  not  the  contents  of  a  record  or  con- 
tract of  which  proof  was  given,"  Ac.  In  68  N.  C.  49,  Rodman, 
J.,  says :  "  If  the  question  (even  between  strangers)  be  as  to  the 
contents  of  a  writing,  it  must  be  proved  by  the  production  of  the 
writing  itself,  if  within  the  power  of  the  party. "  If  it  has  been 
lost  or  destroyed,  then  the  contents  may  be  proved  by  secondary 
evidence.     The  authorities  are  all  to  the  same  effect. 

We  think  no  error  was  committed  in  admitting  the  evidence  of 
Bowman,  for  the  sole  purpose  stated.  The  defence  were  making 
a  point  against  the  plaintiffs  as  to  the  extent  of  the  injury  to  the 
wife,  as  affecting  the  extent  of  the  damages  proper  to  be  recov- 
ered, on  the  score  of  a  recent  refusal  of  the  wife  to  submit  to  a 
further  examination  of  her  person  by  doctors ;  and  it  was  by  way 
of  arguing  that  the  reason  of  such  refusal  was  a  fear  on  her  part 
that  such  examination  would  show  her  real  injury  to  be  less  than 
she  was  pretending  and  claiming.  The  evidence  by  Bowman  was 
offered  to  just  that  point,  viz.,  to  countervail  the  effect  of  such  an 
argument  against  her,  as  it  obviously  would  have  a  tendency  to 
do,  if  it  should  be  found  that,  in  fact,  at  any  time  after  the  injury, 
and  the  bringing  of  the  suit,  she,  was  inviting  examination  to  be 
made  by  some  good  physicians  to  be  sent  by  the  railroad  com- 
pany, whom  the  defendant  had  vouched  in  to  defend  the  suit,  and 
that,  too,  in  connection  with  a  negotiation  for  settlement  of  the 
claim  between  the  plaintiff  and  the  agents  of  the  parties  interested 
to  defend  against  and  reduce  the  claim.  The  propriety  of  this 
evidence  could  not  be  made  plainer  by  discussion.    It  is  clear 
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upon  principle  and  the  reason  of  the  thing,  and  fully  approved  by 
the  analogy  of  decided  cases. 

As  to  the  fourth  request.  If  the  facts  embraced  in  that  request 
had  constituted  all  the  elements  of  which  the  law  would  take 
cognizance,  as  affecting  the  sufficiency  of  the  highway  at  that  point, 
it  might  with  better  show  of  reason  be  claimed  that  the  court  should 
have  undertaken  to  determine  as  matter  of  law  the  sufficiency  of  the 
highway.  But  to  all  persons  familiar  with  Vermont  winters,  it  is 
plain  that  several  other  items  would,  as  a  practical  matter,  be 
for  consideration  in  determining  the  question  of  sufficiency ;  and 
some  of  such  items  are  presented  by  the  evidence  detailed  in  the 
cause.  It  is  clear  that  no  rigorous  rule  of  law  can  be  formulated 
by  which  it  can  be  determined  that  a  given  width  of  travelled 
track  in  a  certain  depth  of  snow,  and  bounded  by  banks  of  a 
given  height  and  slope,  constitutes  a  highway  in  good  and  suffi- 
cient repair,  under  the  events  and  circumstances  that  constituted 
and  characterized  the  accident  in  question.  The  best  that  can 
bo  done  by  the  court,  as  the  mouthpiece  of  the  law,  is,  to  express 
to  the  jury,  as  appreciably  as  may  be,  the  sense  and  meaning  of 
the  law  as  applicable  to  the  subject,  and  leave  it  to  the  jury  to 
say  on  the  evidence  whether  the  condition  of  the  road  realizes  and 
fulfils  that  sense  and  meaning  of  the  law.  This  is  the  net  result 
of  all  the  cases,  and  no  more  specific  reference  is  called  for. 

The  exception  is  only  to  the  refusal  of  the  court  to  charge  as 
requested.  The  case  does  not  show  that  such  refusal  was  error. 
The  court  did  charge  the  jury  on  the  subject  of  said  request,  but 
the  charge  is  not  detailed.  No  exception  was  taken  to  that.  It 
is  therefore  presumable  that  it  was  answerable  to  the  well-known 
rules  and  usages  in  such  cases,  in  serving  up  for  the  consideration 
of  the  jury  such  questions,  mixed  of  law  and  fact. 

As  to  the  fifth  request.  Mutatis  mutandis,  the  remarks  just 
made  apply  to  this  request ;  so  there  was  no  error  in  the  refusal 
to  comply  with  it.  Exception  is  taken  to  the  charge  upon  the 
subject  of  that  request,  as  given  in  the  copy  before  us.  It  is  not 
claimed  that  what  the  court  said  to  the  jury  was  not  true,  both  as  to 
the  law  and  the  facts.  The  principal  claim  and  complaint  is,  that 
he  did  not  say  more.     What  the  court  said,  embraces  the  ultimate 
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doctrine  of  the  law  of  the  subject,  very  comprehensively  stated. 
It  is  difficult  to  say  that  the  court  committed  revisable  error  in 
not  developing  and  amplifying  that  doctrine,  and  indicating,  at 
least,  pertinent  considerations  that  would  bear  upon  its'applica- 
tion  and  the  results  of  it,  in  view  of  the  evidence  in  the  cause. 
How  far  the  court  will  go  in  that  respect,  and  with  what  light 
reflected  upon  the  merits  in  controversy,  is  generally  a  matter  of 
discretion,  influenced  or  controlled  by  various  considerations. 
Someti  cs  it  depends  on  the  faculty  and  facility  of  the  judge ; 
sometimes  on  the  views  he  entertains  of  the  merits  of  the  case  ; 
sometimes  on  the  manner  in  which  the  case  has  been  presented  in 
the  trial  and  argument  and  requests;  sometimes  on  the  supposed 
intelligence,  character,  and  disposition  of  the  jury.  However  it 
may  seem  to  us  that  the  presiding  judge  might  properly,  and 
even  ought  to  have,  said  more,  and  in  some  respects  differently, 
in  order  more  assuredly  to  secure  in  the  end  justice,  both  legal 
and  impartial,  it  is  not  for  us  to  impute  legal  error,  upon  the 
mere  conjectme  that  his  mode  of  putting  the  case  would  have 
been  better  if  differently  done,  unless  it  appears  that  the  jury 
have  beeu  misled  by  the  manner  in  which  he  did  put  it. 

1,  and  no  doubt  my  associates,  have  often  taken  great  pains  to 
make  the  law  of  cases  intelligible  and  appreciable  by  juries,  and 
have  found  in  the  result  that  we  have  not  succeeded  to  any  flat- 
tering extent.  This  may  not  be  attributable  to  fault  of  either 
judge  or  jury.  Of  course  most  of  the  principles  and  rules  of  the 
law  that  are  involved  and  have  to  be  specifically  applied  in  the 
trial  and  decision  of  cases,  are  of  novel  impression  with  most 
jurymen,  and  not  so  readily  apprehended  and  appreciated  by 
them  as  by  judges  and  lawyers  who  give  their  minds  studiously 
to  the  subject.  What  seems  to  the  professional  man  very  simple 
and  easy  to  understand  and  apply,  may  be  very  dark  and  compli- 
cated and  difficult  of  application  to  the  juryman,  whose  attention  is 
first  called  to  the  subject  in  the  trial  of  the  pending  cause.  It  is 
not  strange  that  often  the  most  painstaking  development  and  expla- 
nation of  the  law  of  the  case  to  the  jury,  sometimes,  or  often,  fails 
to  be  so  adequately  comprehended  and  understood  as  to  insure 
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the  most  desirable  and  adequate  results  in  the  use  and  application 
in  the  particular  case. 

I  have  often  queried  whether  on  the  whole  it  would  not  be 
quite  as  likely  to  serve  the  ends  of  legal  justice,  to  state  compre- 
hensively the  naked  propositions  of  the  law  applicable  to  and 
controlling  the  points  of  fact  upon  which  they  were  to  pass  on  the 
evidence,  as  to  go  into  a  sort  of  elementary  teaching  of  the  jury 
in  the  law,  its  reasons,  applications,  and  results.  I  have  reason 
to  suppose  that  juries  are  quite  as  often  misled  by  impressions 
made  by  the  judge  in  his  efforts  to  make  everything  plain  by 
elaborate  exposition  and  discussion,  as  in  his  comprehensive 
charges,  stating  only  the  propositions  applicable  to  the  points, 
without  exposition  or  discussion.  As  said  before,  short  of  legal 
error,  the  manner  and  matter  of  a  charge  to  the  jury  is  so  much 
within  the  discretion  of  the  judge,  as  not  to  be  cause  for  reversal 
of  judgment,  however  it  may  seem  to  counsel  to  he  the  subject  of 
speculative  and  conjectural  or  even  aesthetic  criticism. 

It  would  seem  that  the  fifth  request  did  not  involve,  or  direct 
the  attention  of  the  court  to,  the  subject  of  burden  of  proof  on  the 
question  of  contributory  negligence ;  nor  was  the  attention  of  the 
court  called  to  any  omission  in  this  respect  in  the  charge  as  given. 
It  is  presumable  that  proper  instructions  were  given  in  the  courso 
of  the  charge,  as  to  what  was  needful  to  be  proved  by  the  plain- 
tiffs in  order  to  make  out  a  case  entitling  a  recovery ;  and  this 
would  be  one  of  the  subjects  of  proof  by  them,  to  such  an  extent 
that  the  jury  should  be  able  on  the  whole  evidence  to  find  that 
negligence  of  plaintiffs  did  not  contribute  to  the  happening  of  the 
accident.  It  is  sufficient  to  say  that  the  exceptions  do  not  show 
that  the  court  omitted  to  give  proper  instructions  on  that  subject. 

Judgment  is  affirmed. 
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The  Howe  Scale  Company  v.  Francis  E.  Terry  and  George 

Ward. 

Water  Privilege.     Construction  of  Grant.     Liability  of  Tenant 
in  Common  of  Water  Power  to  Co-tenant. 

Covenant,  that  "  in  case  there  is  not  at  any  time  a  full  supply  of  water  for  the  simul- 
taneous operations  of  the  works  connected  with  the  dam,  the  grist-mill  shall  draw 
its  requisite  quantity  of  water,  exclusive  of  all  other  works."  Held,  that  the  grist- 
mill right  was  not  merely  a  right  to  use  the  water  exclusively  in  the  manner  and 
for  the  time  it  was  then  accustomed  to  be  used;  but  a  right  to  use  the  water  in 
quantity  as  then  used,  and  for  such  length  of  time  during  the  season  of  scarcity  as 
the  custom  and  business  of  the  mill  might  require;  and  that  if  the  work  done  in 
six  hours  by  the  wheel  substituted  for  the  one  in  the  mill  when  the  covenant  was 
made,  was  as  much  as  that  done  by  the  latter  in  twenty-four  hours,  and  with  the 
use  of  lefts  water,  there  would  seem  to  be  no  breach  of  covenant,  provided  the  busi- 
ness done  was  the  same  in  character  as  that  being  done  when  the  covenant  was 
made. 

At  the  time  the  defendants  purchased  said  grist-mill,  the  flume  and  wheel  that  had 
been  used  to  operate  the  plaintiff's  machine  shop  on  the  opposite  side  of  the 
stream,  had  rotted  away,  and  could  not  be  used.  The  defendants  operated  said 
grist-mill  as  it  ever  had  been  operated,  and  with  proper  care,  and  used  water  which 
otherwise  could  be  used  by  no  one.  The  plaintiff  had  no  flume,  wheel,  or  other 
appliance  by  which  the  water  could  be  used,  and  gave  the  defendants  no  notice 
that  in  grinding  at  their  mill  they  were  working  injury  to  the  plaintiff,  or  that  the 
plaintiff  purposed  or  desired  to  rebuild  its  works  and  use  the  water.  The  decla- 
ration alleged  that  the  defendants  had  used  the  water  so  as  wrongfully  to  deprive 
the  plaintiff  of  the  use  thereof  to  operate  the  wheel  of  said  machine  shop.  Held, 
that  the  defendants,  by  continuing  the  use  of  their  grist-mill  in  the  ordinary  man- 
ner, without  notice  from  the  plaintiff  as  aforesaid,  were  guilty  of  no  actionable 
wrong  to  the  plaintiff.  * 

Held,  that  if  the  defendants  should  use  the  whole  water  of  the  stream,  when  the 
plaintiff  had  no  machinery  or  provision  for  its  use,  such  use  would  be  presumed  to 
be  with  the  consent  and  for  the  benefit  of  all. 

0a8E  for  diverting  water  from  the  plaintiff's  machine  shop  in 
the  village  of  Brandon.  Plea,  the  general  issue,  and  trial  by 
jury,  and  verdict  for  the  plaintiff  for  $500  damages,  September 
term,  1871,  Rutland  county,  Wheeler,  J.,  presiding. 

The  declaration  alleged  that  the  plaintiff  was  possessed  of  a 
certain  machine  shop  and  water  wheels,  with  the  appurtenances,  and 
that  the  defendants  drew  the  water  "  so  as  unlawfully  to  deprive 
the  plaintiff  of  the  use  of  the  water  from  said  dam  to  operate 
plaintiff's  wheel  to  said  machine  shop,"  *  *  *  "  by  reason  whereof 
the  plaintiff  has  been  deprived  of  the  use  and  benefit  of  the  water 
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of  said  dam  to  operate  its  said  wheel  and  the  machinery  connected 
therewith,  and  has  thereby  wholly  lost  the  use  and  benefit  of  said 
shop  and  machinery,  when  by  having  the  use  thereof,  the  plaintiff 
would  have  made  great  gains,"  <fcc. 

On  the  1st  of  March,  1823,  John  Conant,  then  owner  in  fee  of 
the  water  privilege  and  dam  at  the  falls  on  Brandon  River,  in  said 
village,  and  also  of  the  lands  and  buildings  on  both  banks  of  the 
stream  at  that  place,  sold  and  conveyed  to  his  two  sons,£John  A. 
and  Ghauncey  W.,  two  undivided  thirds  of  the  land  on  the  east 
side  of  the  center  of  said  stream,  with  the  buildings  thereon,  and 
"  a  privilege  of  water  from  my  pond,  sufficient,  when  carefully 
used  without  waste,  to  carry  a  blast  furnace  and  pounding  ma- 
chine when,  and  at  all  times  when,  it  shall  be  wanted  for  said  use, 
and  for  no  other  purpose  ;  also,  a  privilege  of  water  as  aforesaid, 
sufficient  to  carry  a  pocket  furnace  and  drilling  machine,  or  other 
machinery  necessary  for  a  finishing  shop,  at  all  times  when  it  shall 
not  be  wanted  for  any  other  works  on  those  falls,  or  to  the  injury 
of  them,  or  any  other  privilege  I  have  heretofore  sold."  At  the 
time  of  this  conveyance  there  was,  and  for  some  years  previously 
had  been,  upon  the  premises  so  conveyed,  a  blast  furnace  and  a 
pot  furnace,  which  were  worked  and  operated  by  water  taken  from 
the  pond  formed  by  said  dam — the  water  used  by  these  furnaces 
being  taken  to  both  from  the  pond,  through  the  same  channel  or 
flume.  There  were,  also,  some  other  buildings  standing  on  said 
land,  but  none  which  required  water  power.  On  the  west  side  of 
said  stream  was  a  grist-mill  belonging  to  the  said  John  Conant, 
which  was  also  run  and  operated  by  water  taken  from  the  west 
side  of  the  same  pond.  John  Conant  continued  to  be  the  owner 
in  severalty  of  the  grist-mill  property,  until  March  2, 1852,  when 
he  sold  and  conveyed  it ;  and  the  title  thereto,  through  several  in- 
termediate conveyances,  was  legally  vested  in  the  defendants  on 
the  31st  of  March,  1866.  After  said  conveyance  from  John  Co- 
nant to  his  sons,  the  title  to  the  land,  furnaces,  and  works  on  the 
east  side  of  said  falls,  continued  in  the  three  as  tenants  in  com- 
mon, until  June  2,  1852,  when  they  sold  and  conveyed  the  whole 
of  said  property  on  the  east  side  of  the  stream,  to  John  Howe, 
Jr.,  John  H.  Blake,  and  Franklin  Darricott,  who,  on  the  7th  Jan- 
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uary,  1853,  conveyed  the  same  by  deed  to  the  Brandon  Iron 
and  Gar-Wheel  Company.  In  support  of  plaintiff's  title  to  the 
land  and  works  on  the  east  side  of  the  stream,  the  plaintiff  intro- 
duced a  deed  from  John  Howe,  Jr.,  to  the  plaintiff,  dated  April 
18, 1864 ;  also,  a  deed  dated  October  16, 1860,  executed  by  E.  N. 
Briggs,  as  agent  of  the  Brandon  Iron  and  Car- Wheel  Company, 
to  John  Howe,  Jr. ;  but  there  was  no  evidence  except  the  reci- 
tals in  the  said  last  mentioned  deed,  tending  to  show  any  author- 
ity in  Briggs  to  execute  said  deed ;  nor  was  there  any  evidence 
relative  to  the  existence  or  character  of  said  company,  or  to  the 
manner  of  its  formation  or  organization. 

In  1835,  the  three  Conants  erected  upon  the  land  so  owned  by 
them  as  tenants  in  common,  a  brick  building,  to  be  used  princi- 
pally in  the  finishing  of  stoves  manufactured  by  them,  and,  to 
some  extent,  as  a  machine-shop,  which  was  located  just  below  said 
dam,  and  between  it  and  the  blast  furnace,  and  it  was  furnished 
with  the  requisite  machinery  for  the  business  for  which  it  was  in- 
tended. This  brick  building  has  ever  since  been  called  the  "  Ma- 
chine Shop,"  and  the  water  used  in  operating  it  passed  through  a 
canal  provided  for  that  purpose,  directly  from  the  machine-shop 
to  the  blast  furnace,  so  long  as  it  was  in  operation.  In  1840,  John 
Conant  built  a  new  grist-mill  on  the  west  side  of  the  stream,  just 
below  the  old  one,  and  the  latter  has  never  since  been  used  as  a 
grist-mill,  nor,  for  many  years,  for  any  business  requiring  water 
power. 

On  the  8th  April,  1841,  the  three  Conants  executed  an  inden- 
ture, specifying  and  defining  tho  water  rights  as  between  the  va- 
rious works  on  both  sides  of  the  stream  at  said  falls,  whereby 
they  covenanted  that  "  all  the  respective  gates  of  said  dam  are  to 
draw  water  on  a  lovel  with,  and  no  lower  than,  the  gate  which 
now  lets  the  water  on  the  overshot  wheel  of  John  Conant's  new 
grist-mill ;  and  in  case  there  is  not  at  any  time  a  full  supply  of 
water  for  the  simultaneous  operations  of  the  works  connected 
with  said  dam  requiring  water  power,  the  blast  furnace,  during 
the  blast,  shall  draw  its  requisite  quantity  of  water,  exclusive  of 
all  the  other  works ;  and  in  a  like  instance  the  new  grist-mill 
shall  be  the  next  entitled  to  the  same  privilege ;  and  the  next  in 
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order  entitled  to  the  same  preference,  shall  be  the  pot-furnace ; 
but  on  the  contrary,  at  such  times  as  there  may  be  a  full  supply, 
then  all  shall  be  entitled  alike  to  the  portion  respectively  requi- 
site in  all  instances  and  at  all  times ;  the  portion  of  water  di- 
rected to  the  use  of  the  blast  and  pot  furnaces,  may  be  applied 
and  used  on  its  passage,  to  propel  the  wheel  in  the  machine  shop 
adjacent  to  said  dam,  and  thence  conveyed  to  the  use  of  both  or 
either  of  said  furnaces ;"  which  indenture  has  always  been  re- 
cognized by  the  various  proprietors  of  the  mills,  as  defining  and 
controlling  their  respective  rights  and  privileges  in  the  water  at 
that  place.  At  or  about  the  same  time,  the  flume  on  the  east  side 
of  the  stream,  through  which  the  water  was  taken  for  the  pro- 
pulsion of  the  machinery  in  said  machine-shop,  and  for  running 
the  furnaces,  was  so  modified  and  adjusted  that  the  water  was 
taken  from  the  pond  on  the  same  level  as  that  which  furnished 
power  for  the  grist-mill.  In  the  fall  of  1859,  the  water  wheel 
which  drove  the  machinery  in  the  grist-mill  having  become  ol<J 
and  defective,  and  the  mode  of  its  connection  with  the  machinery 
being  such  as  to  cause  considerable  unnecessary  waste  of  power, 
and  the  grist-mill  flume  having  also  become  very  much  decayed, 
Jackson  &  Nearing,  who  were  then  the  owners  of  tho  grist-mill 
and  of  all  the  water  rights  appurtenant  thereto,  as  defined  by  said 
deed  from  John  Conant  to  his  sons,  and  by  the  said  indenture, 
removed  the  old  wheel,  which  was  an  overshot  wheel,  and  put  in 
as  substitutes,  four  iron  turbine  wheels,  known  as  Tyler  wheels. 
These  wheels  are  a  modern  invention,  are  in  quite  general  use, 
and  have,  to  a  very  considerable  extent,  supplanted  the  overshot 
wheel.  At  the  same  time,  the  said  Jackson  &  Nearing  built  a 
new  flume  to  convey  the  water  to  the  new  wheels,  adjusting  it  in 
such  a  manner  as  to  convey  the  water  to  the  wheels  without  un- 
necessary waste,  although  in  a  manner  different  from  that  in 
which  the  water  had  been  carried  upon  the  old  wheel.  Ever 
since  the  erection  of  the  new  grist-mill,  it  has  been  used  and  ope- 
rated in  the  ordinary  way  of  using  and  operating  such  mills — the 
business  done  thereat  having,  during  that  time,  very  much  in- 
creased— and  tho  mill  was  so  used  and  operated  by  the  defend- 
ants from  the  time  of  the  conveyance  to  them  on  the  31st  March, 
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1866,  until  the  commencement  of  this  suit,  8th  December,  1866, 
no  objection  being  made  thereto  by  any  one,  and  no  evidence 
tending  to  show  any  negligence  or  improper  management  on  the 
part  of  the  defendants  during  that  time,  was  introduced. 

Many  years  ago,  but  at  what  exact  time  it  did  not  appear,  an- 
other dam  was  constructed  in  said  stream,  about  fifteen  rods 
below  the  dam  first  above  mentioned,  since  which  the  use  of  water 
from  the  upper  dam  for  propelling  the  machinery  in  the  pot-fur- 
nace, has  been  wholly  discontinued,  and  water  for  that  purpose 
has  been  taken  from  the  lower  pond  exclusively.  The  business 
at  the  blast-furnace  was  wholly  discontinued  in  1860,  or  shortly 
before,  and  the  building  used  for  that  purpose  was  soon  after- 
wards removed. 

The  testimony  on  the  part  of  the  plaintiff  tended  to  show,  that 
at  the  time  Jackson  &  Nearing  put  in  the  new  wheels  and  flume 
as  before  stated,  they  lowered  the  bottom  of  the  aperture  in  the 
dam  through  which  the  water  passed  from  the  pond  to  the  grist- 
mill, considerably  below  where  it  had  formerly  been,  and  that  the 
quantity  of  water  required  to  operate  the  grist-mill  with  the  new 
wheels  put  in  by  Jackson  &  Nearing,  was  considerably  greater 
than  was  required  for  that  purpose  by  the  old  wheel ;  also,  that 
from  the  time  the  machine-shop  was  erected  in  1835,  and  more 
especially  from  about  1847,  it  was  used  to  a  very  considerable  ex- 
tent as  a  machine-shop,  until  the  business  was  discontinued  as 
hereinafter  stated  ;  that  during  that  time  a  considerable  quantity 
of  machinery  and  several  hands  were  employed  therein,  and  that 
there  was,  ordinarily,  a  sufficient  supply  of  water  in  the  pond  to 
propel  all  the  machinery  in  the  machine-shop,  so  that  its  business 
was  only  occasionally,  and  but  for  short  periods,  suspended  for 
want  of  water ;  that  from  about  1858,  until  the  removal  of  the 
machinery  as  hereinafter  stated,  the  plaintiff  occupied  the  said 
machine-shop  for  the  manufacture  or  finishing  up  of  scales,  using 
the  water  as  before  stated ;  that  said  change  of  wheels  and  flumes 
at  the  grist-mill,  drew  the  water  of  the  stieam  away  from  the 
machine-shop,  and  produced  a  perceptible  effect  upon  the  supply 
of  water  thereat,  rendering  it  wholly  impracticable,  by  reason  of 
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the  increased  quantity  of  water  used  at  the  grist-mill,  to  operate 
the  machine  shop  to  advantage,  or  for  any  considerable  portion 
of  the  time ;  that  the  plaintiff  was  thereby  compelled  to,  and  did, 
in  the  spring  or  summer  of  1860,  wholly  discontinue  the  use  of 
machinery  in  the  machine-shop,  nnd  removed  the  machinery  there- 
from ;  that  this  increased  use  of  the  water  at  the  grist-mill,  and 
this  effect  upon  the  supply  of  water  to  said  machine-shop,  had 
continued  ever  since,  and  that  the  use  of  the  water  so  drawn  away 
would  have  been  worth  a  thousand  to  twelve  hundred  dollars  per 
year  to  the  plaintiff;  and  that  the  plaintiff  continued  in  possession 
of  the  machine-shop  premises,  until  after  the  commencement  of 
this  suit,  but  did  not  use  the  water  of  the  stream  except  as  before 
stated. 

The  testimony  on  the  part  of  the  defendants  tended  to  show, 
that  the  new  flume  constructed  by  Jackson  &  Neariug  as  afore- 
said, was  inserted  into  the  dam  at  precisely  the  same  altitude, 
and  that  the  aperture  through  which  the  water  was  taken  into  it 
from  the  pond,  was  exactly  of  the  same  dimensions,  and  at  pre- 
cisely the  same  place,  as  the  one  through  which  the  water  passed 
into  the  old  flume  ;  that  the  Tyler  wheel  is  a  great  improvement 
on  the  old-fashioned  overshot  wheel,  as  well  on  account  of  the 
much  greater  amount  of  service  which  it  will  perform,  as  of  the 
saving  of  water;  an  I  that  since  its  introduction  into  use,  some 
years  previous  to  the  time  when  these  wheels  were  put  into  said 
grist- mill,  it  had  driven  out  and  taken  the  place  of  the  overshot 
wheel  to  a  very  general  extent  throughout  the  country ;  that 
although  when  all  the  stones  in  the  defendants'  grist-mill  were 
running  with  those  wheels,  more  water  was  required  than  would 
be  required  to  run  the  overshot  wheel,  the  Tyler  wheels  would 
grind  more  than  four  times  as  much  grain  in  a  given  period  as 
could  be  ground  with  an  overshot  wheel,  and  that  consequently 
the  quantity  of  water  required  to  do  the  business  of  that  mill  with 
the  new  wheels,  was  considerably  less  than  would  have  been  re- 
quired by  an  overshot  wheel ;  that  in  point  of  fact  the  supply  of 
water  for  running  the  machine  shop,  was  not  diminished  nor  in- 
juriously affected  by  the  substitution  of  the  Tyler  wheels  for  the 
overshot  wheel  at  the  grist-mill,  nor  by  the  construction  of  the 


lBd>AMaMg 


OCTOBER,  1874.  115 


Howe  Scale  Company  v.  Terry  et  al. 


new  flume  by  Jackson  &  Nearing  as  aforesaid ;  and  that  the 
plaintiff  ceased  using  the  machine-shop,  and  removed  the  machinery 
therefrom,  before  said  change  of  wheels  at  the  grist-mill  was  made. 
It  was  conceded  that  several  years  prior  to  the  time  the  defend- 
ants acquired  their  title  to  the  grist-mill  property  and  took  pos- 
session thereof,  the  flume  which  had  formerly  taken  the  water 
from  the  pond  to  the  whoel  which  carried  the  machinery  in  the 
machine  shop,  and  thence  to  the  blast-furnace,  had  gone  to  decay 
and  Income  wholly  unfit  for  use ;  that  the  wheel  itself  had  also 
rotted  and  fallen  down  or  been  removed ;  and  that  no  machinery 
had  been  in  the  machine-shop  since  it  was  removed  therefrom  as 
before  stated.  On  the  point  of  the  plaintiff's  title,  no  evidence 
was  introduced  except  what  is  hereinbefore  stated. 

The  defendants  requested  the  court  to  instruct  the  jury  : 

1.  u  No  title  in  the  plaintiff  to  the  machine-shop  is  shown;  the 
evidence  does  not  show  nor  tend  to  show  that  Briggs  had  author- 
ity to  execute  the  deed  from  the  Brandon  Iron  and  Car-Wheel 
Company  to  Howe. 

2.  "  Neither  the  deed  nor  the  contract  of  April  8,  1841,  con- 
vey any  right  to  the  use  of  water  for  running  a  machine-shop,  ex- 
cept by  using  the  water  when  running  to  the  furnaces,  or  one  of 
them ;  and  that  having  been  discontinued  long  before  the  injury 
complained  of,  the  plaintiff  had  no  right  whatever  to  the  use  of 
the  water  to  operate  the  machine-shop  at  the  time  the  defendants 
were  in  possession  of  the  grist-mill. 

3.  "  Whether  standing  upon  the  express  stipulations  con- 
tained in  the  contract  of  April  8,  1841,  or  upon  the  long  contin- 
ued use  of  the  water  by  the  defendants'  predecessors,  the  right  of 
the  defendants  to  draw  all  the  water  necessary  for  propelling  the 
grist-mill,  from  the  place  where  it  was  drawn  at  the  date  of  the 
contract,  is  unquestionable. 

4.  u  In  no  event,  therefore,  can  the  plaintiff  recover  without 
affirmative  proof  that  the  defendants  drew  water  from  a  lower 
point  in  the  dam  than  the  point  from  which  it  was  drawn  at  the 
date  of  the  contract. 

5.  "  As  respects  the  quantity  of  water  which  the  defendants 
had  a  right  to  use,  it  was  limited  only  by  the  necessities  of  the 
business  of  their  mill ;  and  there  was  no  limit  to  the  amount  of 
business  for  which  they  had  a  right  to  draw  water  from  the  dam, 
so  long  as  the  business  was  confined  to  the  class  or  kind  specified 
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in  the  contract,  or  embraced  in  the  previous  user  of  their  pred- 
ecessors. 

6.  "  In  the  exercise  of  their  right  to  draw  water  for  the  pro- 
pulsion of  their  grist-mill  machinery,  the  defendants  were  not  re- 
stricted to  any  particular  time  ;  but  as  long  as  their  business  was 
conducted  in  the  usual  manner,  and  with  reasonable  and  proper 
care  and  prudence,  they  had  a  right  to  select  their  own  time  for 
doing  it,  and  to  employ  such  machinery  as  they  saw  fit. 

7.  "  The  defendants  wore  under  no  contract  or  other  obliga- 
tion to  use  the  water  after  it  left  the  pond,  in  any  particular 
manner  for  the  running  of  their  mill,  but  had  a  right  to  apply  it 
for  the  purpose  intended,  in  such  a  manner  as  they  deemed 
proper,  provided,  that  in  so  doing,  they  were  not  wanting  in  ordi- 
nary care  and  prudence. 

8.  "  As  the  plaintiff  made  no  effort  to  use  the  water  while  the 
defendants  were  in  possession  of  the  grist-mill,  nor  made  any  ob- 
jection to  the  use  of  it  by  the  defendants  as  it  was  used  by  them, 
and  had  no  wheel,  machinery,  or  other  facilities  for  using  it,  the 
defendants  are  not  liable. 

9.  "  But  if  they  could  be  made  liable  under  a  proper  declara- 
tion, they  are  not  under  the  present  one,  which  goes  only  for  a 
diversion  of  the  water  from  the  plaintiff's  wheel  and  machinery  at 
the  machine-shop,  neither  of  which  existed  at  the  time  of  the  al- 
leged diversion,  nor  for  a  long  time  previously." 

But  the  court,  except  as  hereinafter  stated,  declined  to  so 
charge,  and  instructed  the  jury,  among  other  things,  as  follows : 

"The  deed  of  March  1,  1823,  from  John  Conant  to  John  A. 
and  Chauncey  W.  Conant,  conveyed  to  the  grantees  two-thirds  of 
a  right  to  draw  water  from  the  pond  sufficient  to  carry  a  pocket 
furnace  and  drilling  machine,  or  other  machinery  necessary  for  a 
finishing  shop,  when  not  wanted  for  other  works  of  the  grantor, 
and  when  not  to  the  injury  of  other  works  or  privileges  previously 
conveyed  by  him.  The  mention  in  this  deed  of  the  uses  to  which 
the  water  was  to  be  put  by  the  parties,  is  not  a  limitation  of  the 
use  of  the  water  to  the  particular  kinds  of  business  mentioned  in 
the  deeds,  but  is  to  be  treated  as  measuring  the  quantity  of  water 
to  be  used.  The  agreement  of  April  8, 1841,  was  equivalent  to  a 
conveyance  by  each  of  the  parties  to  the  others,  of  a  right  suffi- 
cient to  make  the  rights  of  each  equal  to  the  specifications  of 
rights  contained  in  the  agreement ;  and  these  specifications  are  to 
be  applied  to  things  as  they  existed  at  that  time,  and  are  to  be 
construed  with  reference  thereto. 
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"  The  agreement  gave  the  blast  furnace  the  preference  during  a 
blast,  but  not  while  there  was  no  blast,  and  that  the  plaintiff  had 
shown  no  right  to  claim  that  preference  during  the  time  covered 
by  the  declaration.  When  the  blast  furnace  was  not  in  blast,  the 
grist-mill  had  a  right  to  a  full  supply  of  water  reasonably  requisite 
to  run  the  mill  as  it  was  at  the  time  the  agreement  of  April  8, 
1841,  was  made,  at  all  stages  of  the  water,  without  unnecessary 
waste,  and  without  drawing  it  any  lower  than  the  gate  to  the 
grist-mill  then  was ;  and  this  preference  of  the  grist-mill  existed 
during  the  time  covered  by  the  declaration.  After  the  grist-mill, 
the  machine-shop  and  furnaces  had  the  right  to  all  the  water  not 
requisite  for  a  full  supply  for  the  grist-mill,  up  to  a  full  supply 
reasonably  requisite  to  run  them  as  they  were  at  the  date  of  said 
contract,  without  unnecessary  use  or  waste,  and  without  drawing 
it  any  lower  than  the  grist-mill  gate.  Upon  the  evidence,  the 
whole  grist-mill  right  was  vested  in  the  defendants  by  the  convey- 
ance to  them,  and  the  court,  pro  forma,  for  the  purposes  of  this 
trial,  rules  that  the  whole  machine-shop  and  furnace  rights  to  the 
use  of  water,  passed  to  the  plaintiff  under  the  deed  from  John 
Howe,  Jr.,  to  the  plaintiff.  The  jury  are  to  look  back  as  to  the 
grist-mill,  just  as  it  was  on  the  8th  April,  1841,  and  determine 
what  would  be  a  full  supply  of  water  (in  high  water  and  low)  for 
it  at  that  time  ;  and  if  the  defendants  kept  within  that  limit,  and 
drew  water  no  lower  than  it  was  drawn  to  the  grist-mill  in  1841, 
they  are  not  liable,  no  matter  what  style  of  wheels  they  may  have 
used.  If  the  defendants,  during  the  time  covered  by  the  declara- 
tion, by  the  change  of  water  wheels,  or  in  the  mode  of  drawing 
water  from  the  pond  to  the  wheels,  or  by  lowering  the  place 
of  drawing  water  from  the  pond,  drew  more  of  the  water  than, 
under  the  agreement  of  April  8,  1841,  the  grist-mill  had  a  right 
to  draw,  of  the  water  that  the  machine-shop  and  furnace  rights 
were  entitled  to  as  explained,  the  plaintiff  is  entitled  to  recover. 

u  If  the  plaintiff  is  entitled  to  recover,  it  is  entitled  to  recover 
a  fair  compensation  for  the  damage  done  it  by  the  injury  recov- 
ered for,  and  the  length  of  time  between  the  injury  and  the  trial ; 
and  the  interest  that  would  accrue  on  a  sum  of  money  equal  to 
the  damages  during  that  time,  may  be  considered  in  estimating 
the  amount  of  damages  the  plaintiff  is  entitled  to.  If  the  defend- 
ants fairly  interfered  with  the  rights  of  the  plaintiff  to  the  water, 
but  did  no  damage  that  could  be  estimated,  still,  the  law  would 
imply  some  damage,  aud  the  plaintiff  would  be  entitled  to  nominal 
damages.  If  the  defendants  drew  away  the  water  of  the  plaintiff, 
so  that  the  plaintiff  could  not  use  it  if  it  wouid,  and  the  plaintiff 
would  have  used  it  if  it  could,  the  plaintiff  is  entitled  to  recover 
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what  the  water  so  drawn  away  would  have  been  worth  in  the  use 
the  plaintiff  could  have  put  it  to." 

In  regard  to  the  question  of  variance  raised  by  the  defendants' 
ninth  request,  the  court,  pro  forma,  ruled  that  there  was  no  vari- 
ance. To  the  omission  of  the  court  to  charge  in  conformity  with 
the  defendants'  requests,  so  far  as  there  was  such  omission,  and  to 
the  charge  upon  the  points  involved  in  said  requests,  so  far  as  the 
charge  is  inconsistent  therewith,  the  defendants  excepted.  In 
other  respects  the  charge  was  satisfactory,  and  the  rules  of  law 
embraced  in  the  charge  above  recited,  were  suitably  explained 
and  applied  by  the  court  to  the  testimony  in  the  case. 

Dunton  $  Veazey  and  J.  Prout,  for  the  defendants. 

The  plaintiff's  grantor,  John  Howe,  Jr.,  acquired  no  title  to 
the  machine-shop  by  the  deed  from  Briggs  to  him.  If  the  Bran- 
don Iron  and  Car- Wheel  Company  was  a  corporation,  it  would 
require  a  vote,  either  of  the  stockholders  or  directors,  empower- 
ing its  agent,  Briggs,  to  execute  the  deed,  in  order  to  make  it 
valid.  Gen.  Sts.  448,  §  3 ;  Wheelock  v.  Moulton  et  ah.  15  Vt. 
519;  Miller  et  al.  v.  Rutland  £  Washington  R.  R.  Co*  et  al  36 
Vt.  452 ;  Arms  v.  Conant  et  al.  36  Vt.  744  ;  Angell  Corp.  §§  221, 
222.  If  it  was  a  partnership,  it  would  require  a  power  of  attorney, 
executed  with  all  the  formalities  of  a  deed,  by  all  the  members  of 
the  firm,  duly  recorded,  authorizing  Briggs  to  execute  the  deed. 
Oatnam  et  al.  v.  Fowler,  43  Vt.  462.  There  was  no  evidence  in 
the  case  of  a  ratification  of  this  deed  by  the  grantor.  Although 
the  plaintiff  was  in  possession  of  the  machine-shop  at  the  time 
of  the  alleged  injury,  its  possession  did  not  extend  to  the  water 
in  the  stream.  There  was  no  title  to  the  flow  of  the  stream  in 
Howe's  grantor,  beyond  the  water  actually  and  legally  appropri- 
ated to  the  uses  mentioned  in  the  deed  from  John  Conant  to  John 
A.  and  Chauncey  W.  Conant,  and  in  the  indenture  of  1341. 
Therefore  there  could  be  no  possession  of  the  same  in  the  plain- 
tiff that  would  entitle  it  to  maintain  this  suit.  Tyler  v.  Wil- 
kinson, 4  Mason  C.  C.  397 ;  4  Abbott's  Nat.  Dig.  352 ;  2  Allen, 
287  ;  Buddington  v.  Bradley,  10  Conn.  213  ;  Fentiman  v.  Smithy 
4  East.  107  ;  Angell  Water  Courses,  §§  135  a,  315,  316. 
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The  declaration  alleges  that  the  plaintiff  was  "  possessed  of  a 
certain  machine-shop  and  water-wheels,"  &c. ;  and  the  solo  injury 
therein  complained  of  is,  that  the  defendants  had  so  diverted  the 
water  as  to  deprive  the  plaintiff  of  the  use  of  the  water  for  its 
wheel  and  machinery  in  said  shop.  The  case  shows  that  several 
years  prior  to  the  injury  complained  of,  the  plaintiff's  flume,  which 
had  formerly  conducted  the  water  to  the  wheel,  had  gone  to 
decay,  the  wheel  itself  had  also  rotted  down  or  been  removed, 
and  the  machinery  had  all  been  taken  from  the  shop.  Therefore 
the  declaration  was  not  supported  by  the  evidence ;  and  the  vari- 
ance is  fatal.  Dewey  v.  Williams,  43  N.  H.  384 ;  Angell  Water 
Courses,  §411 ;   Wilbur  v.  Brown,  Denio,  356. 

A  purchaser  of  a  mill  and  privilege  is  not  liable,  until  after 
notice,  for  continuing  to  use  the  water  to  the  same  extent  and  in 
the  same  manner  as  his  grantor.  Beat  v.  Hadden,  Cro.  Jac.  555  ; 
Plummer  v.  Harper,  3  N.  H.  88 ;  Johnson  v.  Lewis,  13  Conn. 
303 ;  Noyez  v.  Stillman,  24  Conn.  15 ;  Angell  Water  Courses, 
§403;  Penrudockfs  case,  5  Co.  101;  Carleton  v.  Redington, 
21  N.  H.  291 ;  Snow  v.  Cowles,  22  N.  H.  296 ;  Eastman  v. 
Amosktag  Manufacturing  Co.  44  N.  H.  143.  No  notice  was 
given  or  objections  made  in  this  case.  On  the  other  hand,  it 
is  reasonable  to  infer  that  the  plaintiff  assented  to  the  defend- 
ants' use  of  the  water.  There  are  no  circumstances  from  which 
notice  could  be  inferred ;  and  if  the  defendants  are  liable  in  this 
case,  one  could  very  ignorantly,  under  similar  circumstances, 
subject  himself  to  the  payment  of  heavy  damages. 

As  the  plaintiff  had  no  means  of  using  the  water  while  the  de- 
fendants were  in  possession  of  the  grist-mill,  and  neither  made 
any  attempt  to  use  it,  or  objected  to  the  use  of  it  by  the  defend- 
ants, the  defendants  are  not  liable,  and  were  entitled  to  a  com- 
pliance with  the  8th  request.  The  owner  of  a  mill  is  not  entitled 
to  damages  for  a  mere  theoretical  injury  to  his  mill.  Thompson 
v.  Crocker,  9  Pick.  59.  The  plaintiff  and  defendants  stood  to- 
wards each  other  as  to  the  water,  in  the  relation  of  tenants  in 
common  ;  and  therefore  this  action  cannot  be  maintained.  Angell 
Water  Courses,  §  135  a ;  Pratt  v.  Lamson,  2  Allen,  287. 

As  the  plaintiff  had  no  water-wheel,  flume,  or  machinery  in 
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its  shop,  and  never  objected  to  the  use  of  the  water  by  the  de- 
fendants while  they  were  in  possession  of  the  mill,  the  plaintiff,  if 
entitled  to  recover  at  all  under  a  proper  declaration,  could  only 
recover  nominal  damages.  Chatfield  v.  Wilson,  27  Vt.  670.  But 
there  must  be  an  adverse  use  of  the  water,  to  subject  a  person  to 
the  payment  even  of  nominal  damages.  There  was  no  adverse 
use  in  this  case,  and  hence  there  was  no  liability  therefor  on  the 
part  of  defendants.  Angell  Water  Courses,  §  135  a ;  Webb  v. 
Portland  Manufacturing  Co.,  8  Sumner,  C.  C.  189. 

E.  Edgerton  and  h.  J".  Phelps,  for  the  plaintiff. 

The  plaintiff's  title  to  the  machine-shop  and  its  appurtenant 
water-privilege,  is  sufficient  to  sustain  this  action.  It  was  shown 
to  have  been  in  undisputed  possession  of  the  premises,  under  at 
least  a  color  and  claim  of  title  on  record,  long  before,  during, 
and  after  the  time  of  the  diversion  of  the  water  by  the  defendants 
for  which  the  suit  is  brought.  It  used  the  water-privilege  as  long 
as  it  could,  and  till  it  was  rendered  useless  by  the  defendants; 
and  would  have  continued  to  use  it,  as  the  jury  have  found, 
during  the  period  in  question,  had  it  not  been  so  rendered  useless. 
This  possession  is  all  that  is  necessary,  to  support  the  action 
against  a  mere  wrong  done  without  title.  Hull  v.  Fuller,  4  Vt. 
199  ;  1  Hilliard  Torts,  497,  note,  498,  and  cases  cited  ;  Angell 
Water  Courses,  §§407,  408,  and  cases  cited.  In  the  case  of 
Rogers  v.  Bancroft,  20  Vt.  250,  it  was  held  that  in  an  action  for 
interference  with  a  water-privilege,  it  was  no  answer  for  the  de- 
fendant to  set  up  an  outstanding  title  in  a  third  person  under 
whom  he  did  not  claim.  If,  therefore,  the  defendants,  instead  of 
raising  technical  objections  against  the  deed  from  the  Brandon 
Company  to  the  plaintiff,  had  affirmatively  shown  that  the  title  to 
the  water-privileges  was  still  in  that  company,  it  would  have  been 
no  defence,  so  long  as  the  plaintiff  was  in  possession,  and  the 
defendants  did  not  claim  under  the  company. 

It  is  said  that  the  plaintiff,  though  in  possession  of  the  machine* 
shop,  was  not  in  possession  of  the  water,  since  it  was  not  actually 
using  it  during  the  period  covered  by  the  declaration.  This  is  a 
mistake ;  because  the  water-privilege  was  an  appurtenant  to  the 
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land,  and  would  pass  by  a  deed  of  it.  Angell  Water  Courses, 
§  153,  et  infra.  The  occupation  of  the  land  was,  therefore,  that 
of  the  water,  the  latter  not  being  in  any  adverse  possession.  And 
the  plaintiff's  evidence  showed,  and  the  jury  have  found,  that  the 
plaintiff  was  prevented  from  actual  use  of  the  water  during  that 
time,  only  by  the  wrongful  act  of  the  defendants.  This  appears 
from  the  amount  of  the  verdict,  under  the  instructions  as  to  dam- 
ages. The  deed  of  the  Brandon  Company,  in  whom  a  complete 
title  is  shown,  to  the  plaintiff,  accompanied  by  so  long  and  undis- 
turbed possession  under  it,  is  of  itself  sufficient  evidence  of  title, 
prima  facie  9  and  as  against  a  stranger.  Upon  this  possession,  and 
the  recitals  in  the  deed,  the  authority  of  Mr.  Briggs  to  execute  it 
will  be  presumed,  until  impeached. 

The  objection  of  variance  is  without  foundation.  The  evidence 
folly  and  fairly  supports  the  declaration.  Great  nicety  is  not  re- 
quired. General  damages  need  not  be  set  out  at  all.  And  proof 
of  any  part  of  the  breach  alleged  will  sustain  the  action.  Courts 
will  lean  against  such  objections.  Hutchinson  v.  Granger,  13 
Vt.  386 ;  Stearns  v.  Wood,  17  E.  C.  L.  76 ;  Angell  Water 
Courses,  §§  413,  414,  415 ;  8  Grey,  72  * 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  This  is  an  action  on  the  case  for  injuriously 
diverting  water  from  the  plaintiff's  machinery  in  the  village  of 
Brandon.  On  the  1st  of  May,  1823,  John  Conant,  who  was  then 
owner  of  the  whole  water-power  on  both  sides  of  the  stream,  con- 
veyed two  undivided  third  parts  of  the  land  on  tbo  east  side  of 
the  stream,  to  his  two  sons,  John  A.  and  Chauncoy  W.,  together 
with  the  buildings  thereon,  and  certain  water  rights  connected 
therewith.  John  Conant  continued  the  owner  of  the  grist-mill  on 
the  west  side  of  the  stream,  and  the  whole  water-power  thereon, 
and  sold  the  grist-mill  and  privilege,  March  2, 1852 ;  and  on  the 
31st  March,  1866,  the  title  was  purchased  by  the  defendants ; 
and  from  that  time  to  the  commencement  of  this  suit,  December 

•That  part  of  the  briefs  upon  the  question  of  the  construction  to  be  given  to  the 
deed  from  John  Conant  to  his  two  sons,  and  to  the  indenture  of  April  8, 1841,  is  omit- 
ted, as  the  point  was  not  considered  by  the  court— Rbpobxzb, 
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8th,  1866,  the  plaintiff  claims  the  defendants  wrongfully  diverted 
the  water  from  the  plaintiff's  mills  and  machinery.  The  excep- 
tions state  that  the  defendants'  "  mill  was  used  and  operated  in 
the  ordinary  way  of  operating  such  mills,  from  the  time  defend- 
ants acquired  the  title,  until  the  commencement  of  this  suit,  no 
objection  being  made  thereto  by  any  one  ;  and  no  evidence  tend- 
ing to  show  any  negligence  or  improper  management  on  the  part 
of  the  defendants  during  that  time,  was  introduced."  The  defend- 
ants used  the  water  for  their  grist-mill,  from  March  to  December, 
1866,  with  proper  care,  and  in  the  same  manner  it  had  been  used 
by  their  grantors ;  and,  so  far  as  the  case  discloses,  without  com- 
plaint that  thereby  they  were  working  an  injury  to  the  plaintiff. 
Neither  party  ha*d  any  proper  ownership  of  the  water,  but  each 
had  a  right  to  its  use  as  a  motive  power ;  and  the  superior  and 
inferior  right,  as  between  the  respective  owners,  was  defined  and 
regulated  by  certain  stipulations  in  the  deed  of  John  Conant  to 
his  two  sons,  and  by  the  subsequent  mutual  covenants  between  the 
same  parties,  of  the  8th  of  April,  1841.  By  the  latter  deed,  the 
blast-furnace,  while  in  blast,  was  entitled  to  the  precedence  in  the 
use  of  the  water,  and  the  new  grist-mill  was  entitled  to  the  next 
use.  But,  except  when  there  was  not  a  full  supply,  "  all  are 
entitled  to  the  requisite  supply." 

It  must  be  expected  that  proprietors  of  mills  and  machinery 
will  appropriate  to  their  use  useful  inventions  and  improved  ma- 
chinery, when  such  will  render  their  works  more  efficient  and 
profitable.  The  statement  of  the  case  would  indicate  that  the 
Tyler  wheel  was  a  great  improvement  upon  the  overshot  wheel, 
both  in  the  efficiency  of  the  work  and  the  saving  of  water  ;  and 
while  it  might  require  more  water  while  all  the  machinery  was  in 
motion,  yet  it  would  do  a  given  quantity  of  work  in  less  time,  and 
with  much  less  quantity  of  water.  Whether  in  a  succession  of 
days  and  weeks,  it  would  use  and  divert  more  water  than  the 
overshot  wheel,  might,  perhaps,  be  uncertain.  If  the  Tyler  wheel, 
in  propelling  more  machinery  than  was  in  use  in  April,  1841, 
should  for  a  few  hours  at  a  time,  use  more  water  than  the  over- 
shot wheel,  and  then,  by  closing  the  gates,  allow  the  dam  to  fill, 
so  that,  in  fact,  the  power  reserved  for  use  on  the  east  side  of  the 


OCTOBER,  1874.  123 


Howe  Scale  Company  v.  Terry  et  al. 


stream  would  be  as  much  and  as  beneficial  as  that  reserved  when 
the  other  wheel  was  in  use,  there  would  seem  no  good  reason 
for  complaint. 

By  the  indenture  of  April  8, 1841,  "  in  case  there  is  not  at  any 
time  a  full  supply  of  water  for  the  simultaneous  operations  of  the 
works  connected  with  the  dam,  the  grist-mill  shall  draw  its  re- 
quisite quantity  of  water,  exclusive  of  all  other  works."  This 
exclusive  right  secured  to  the  new  grist-mill,  was  not  merely  a 
right  to  use  the  water  exclusively,  in  the  manner  and  for  the  time 
it  was  then  accustomed  to  be  used ;  but  a  right  to  use  the  water 
in  quantity  as  was  then  used,  and  for  such  length  of  time  during  the 
season  of  scarcity,  as  the  custom  and  business  of  the  mill  might 
require.  Angell  Water  Courses,  §  149,  et  seq.,  and  cases  there 
cited.  And  if  the  work  done  by  the  Tyler  wheel  in  six  hours  was 
as  much  as  the  overshot  wheel  would  do  in  twenty-four  hours, 
and  with  the  use  of  less  water,  there  would  seem  no  infraction  of 
the  covenants  in  the  indenture,  provided  the  business  done  was 
the  same  in  character  as  was  being  done  in  1841. 

At  the  time  the  defendants  acquired  their  title  to  the  grist-mill, 
the  flume  and  wheel  that  had  been  in  use  to  move  the  machinery 
on  the  opposite  side  of  the  stream,  had  rotted  away,  and  could 
not  be  used.  The  defendants  operated  the  grist-mill  as  it  ever 
had  been,  and  with  proper  care,  and  used  water  which  otherwise 
could  be  used  by  no  one ;  and  the  plaintiff  had  no  flume,  wheel, 
or  other  appliance  by  which  the  water  could  be  used,  and  no 
notice  or  intimation  was  given  the  defendants  that  in  u  grinding 
at  the  mill "  they  were  working  mischief  to  the  plaintiff ;  or  that 
the  plaintiff  purposed  or  desired  to  rebuild  its  works,  and  use 
the  water.  The  declaration  avers  that  the  defendants  have  used 
the  water  at  their  grist-mill  "  so  as  unlawfully  to  deprive  the 
plaintiff  of  the  use  of  the  water  from  said  dam,  to  operate  plaintiff's 
wheel  to  said  machine  shop."  The  proof  is,  that  during  the  time 
alleged,  the  plaintiff  had  no  wheel  to  be  operated,  or  flume 
whereby  the  water  could  be  conducted  from  the  dam.  The  act 
of  the  defendants  did  not  divert  the  water  from  the  plaintiff's 
wheel ;  did  not  jostle  its  action,  or  stay  its  motion.  It  is  well 
settled  in  actions  for  flowage,  that  the  grantee  of  the  dam  and 
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mill,  by  continuing  the  use  of  the  water  and  dam,  is  not  liable  to 
an  action  for  flowing  thereby  the  lands  above  the  dam,  until  notice 
and  request  to  discontinue  the  obstruction.    In  Noyes  v.  Sullivan, 
24  Conn.  15,  Hinman,  J.,  says:  "One  purchasing  a  dam  may 
lawfully  use  it  as  it  was  when  purchased,  until  he  has  notice  to 
remove  it,  or  not  so  to  use  it ;  and  the  law  has  always  been  held 
the  same  since.     PenrudocVs  case,  5  Co.  101."     In  Johnson  v. 
Lewis,  13  Conn.  303,  Sherman,  J.,  says :  "  The  rule  is  very  reason- 
able.   The  purchaser  of  property  might  be  subject  to  great  injustice, 
if  he  were  made  responsible  for  consequences  of  which  he  was  igno- 
rant, and  for  damages  which  he  never  intended  to  occasion.    They 
are  often  such  as  cannot  be  easily  known,  except  to  the  party  in- 
jured."   In  PenrudocVs  case,  the  court  resolved  that  the  grantee 
of  premises  which  has  a  roof  unlawfully  projecting  over  other 
premises,  to  the  injury  of  a  neighbor,  was  not  liable  to  damages 
for  continuing  the  same,  until  notice  and  request  to  remove  it. 
See  Brown  v.  Bowen,  30  N.  Y.  519 ;  Plummet  v.  Harper,  3  N. 
H.  88  ;  Angell  Water  Courses,  §  403  ;  Carlton  v.  Reding  ton,  21 
N.  H.  291 ;  Eastman  v.  Amoskeag  Manufacturing  Co.,  44  N.  H. 
143.    In  Brown  v.  Cauga.  ft  Susquehanna  Railroad  Co.,  2  Ker. 
492,  the  court,  Denio,  J.,  held. a  different  doctrine,  and  that  "a 
party  that  continues  a  nuisance  erected  by  another,  is  responsible 
for  the  damage  caused  by  its  continuance,  though  he  has  not  been 
notified  to  abate  it."    The  doctrine  held  by  this  able  and  learned 
jurist,  as  applied  to  the  facts  of  this  case,  might  be  deemed  reason- 
able, without  impugning  the  general  rule  on  this  subject.     When 
one  keeps  up  and  maintains  a  nuisance,  clearly  (if  he  would  use 
common  diligence)  or  consciously  working  mischief  to  another,  it 
is  just  that  he  should  respond  in  damages  for  the  injury  he  has 
done. 

But  in  this  case,  so  far  as  the  record  discloses,  the  defendants 
operated  their  grist-mill  prudently.  They  saw  and  knew  that 
there  was  no  mill,  flume,  or  machinery  that  could  be  moved  or 
used,  by  water  from  this  dam,  on  the  other  side  of  the  stream. 
And  the  water  in  the  mill-pond,  not  used  by  them,  must,  necessa- 
rily, flow  over  the  dam,  or  waste.  If  they  had  inquired  into  the 
history  of  the  matter,  they  would  have  learned  that  in  the  spring 
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of  1860,  the  plaintiff  "  wholly  discontinued  the  use  of  machinery 
in  the  machine  shop,  and  removed  the  machinery  therefrom.9' 
And  if  they  were  "  compelled  "  to  do  this,  it  was  by  the  act  of 
other  parties,  and  not  these  defendants.  The  defendants,  there- 
fore, by  continuing  to  use  their  grist-mill  in  the  ordinary  manner, 
without  notice,  or  reason  to  believe,  that  the  plaintiff  had  any 
purpose  or  occasion  to  use  the  water  in  the  stream,  were  guilty  of 
no  actionable  wrong  to  the  plaintiff.  There  is  no  doubt  that  the 
law  will  always  award  some  damages  for  the  invasion  of  a  right ; 
for  it  is  often  proper  that  a  right  should  be  vindicated,  to  arrest 
the  operation  of  the  statute  of  limitations.  But  among  tenants 
in  common  of  a  water-mill  power,  neither  has  any  property  in  the 
water  ;  and  when  one  suspends,  temporarily,  the  use  of  his  por- 
tion,  and  the  other  continues  to  use  from  the  common  reservoir  of 
power  what  otherwise  would  waste,  there  is  no  presumption  of 
adverse  user,  but  rather  of  consent  and  acquiescence. 

II.  It  is  not  claimed  that  the  deed  of  Briggs,  as  agent,  con- 
veyed any  title  to  John  Howe,  Jr.,  of  the  premises  claimed  by 
the  plaintiff.  The  plaintiff  maintains  that  it  was  in  lawful 
possession,  with  color  of  title,  under  the  deed  from  John  Howe, 
Jr.,  dated  April  18,  1864.  Pour  years  before  that  time,  the  op- 
eration of  machinery  on  the  premises  had  been  "  wholly  discon- 
tined,  and  the  same  removed  from  the  building."  The  plaintiff 
was  in  possession,  under  color  of  title,  of  the  brick  building, 
without  machinery,  wheel,  or  flume  connecting  the  building  with 
the  dam  or  water,  and  no  appliance  for  the  use  of  the  water. 
The  plaintiff  could  maintain  an  action  against  a  stranger  for  in- 
vading his  possession,  standing  upon  his  possession  alone.  But 
the  plaintiff  was  without  actual  title.  The  covenants  in  the  inden- 
ture of  1841  were  not  assigned  to  the  plaintiff,  and  the  most  the 
plaintiff  can  claim  is,  that  it  was  in  possession,  with  color  of  title, 
of  the  land  on  which  the  shop  and  eastern  portion  of  the  dam 
stand,  with  no  greater  right  to  use  the  water  than  the  possession 
of  riparian  lands  gives  it.  The  right  to  use  the  water  by  grant 
from  John  Conant  to  his  sons,  or  that  arising  from  the  indenture 
of  1841,  does  not  appertain  to  the  plaintiff. 

If  we  should  concede  that  the  plaintiff  might  use  for  mill  pur- 
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poses,  as  a  right  appurtenant  or  incident  to  its  possession,  a  share 
of  the  water  on  the  east  side  of  the  stream,  as  against  any  having 
no  better  right  than  the  plaintiff,  that  would  not  be  a  specific 
right  in  any  portion  of  the  water  which  the  defendants  have,  or 
could,  wrongfully  appropriate  to  their  use.  It  is  rather  a  right 
of  user  in  common  with  the  defendants,  and  subject  to  the  de- 
fendants' superior  right  to  use  the  water  for  their  grist-mill ;  and 
if  the  defendants  should  use  the  whole  water  in  the  stream  when 
the  plaintiff  has  no  machinery  or  provision  for  its  use,  such  user 
will  be  presumed  to  be  with  the  consent  and  for  the  benefit  of  all. 
The  right  of  riparian  proprietors  in  the  use  of  water  upon  oppo- 
site sides  of  a  stream,  is  analogous  to  that  of  tenants  in  common. 
Their  interest  and  right  are  undivided  and  in  the  whole,  per 
my  et  per  tout ;  and  if  one  discontinues  the  use,  and  the  other 
continues  to  use,  there  is  nothing  adverse  in  such  act.  And  such 
party  "  does  nothing  for  which  an  action  can  be  maintained 
against  him,  or  nominal  damages  recovered  in  the  assertion  of 
an  invaded  right."  Merrick,  J.,  in  Pratt  v.  Lamson,  2  Allen, 
275 ;  Angell  Water  Courses,  §  219  b.  The  defendants  have 
therefore  done  no  tortious  act  against  this  plaintiff,  for  which 
this  action  could  be  maintained. 

In  the  view  we  have  taken  of  this  case,  we  have  no  occasion  to 
discuss  the  legal  effect  of  the  deed  of  John  Conant  to  his  two 
sons,  of  March  1st,  1823  ;  nor  of  the  indenture  between  them  as 
to  the  use  of  the  water,  of  the  8th  of  April,  1841. 

The  judgment  of  the  county  court  is  reversed,  and  cause  re- 
manded. 
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Jonathan  James,  Jr.,  v.  Albert  Hodsden. 

General  Assumpsit.     Evidence.     Fraudulent  Representations  by 

Vendor.     Damages. 

General  assumpsit  lies  to  recover  the  consideration  paid  for  the  purchase  of  property, 
when  the  Bale  is  avoided  for  fraud,  or  when  the  consideration  entirely  fails. 

A  witness  who  had  knowledge  of  the  mechanism  and  working  of  knitting  machines, 
and  was  familiar  with  the  operation  of  a  needle  called  the  latch-needle,  but  who 
had  no  experience  in  the  use  of  the  spring-needle,  nor  knowledge  of  its  operation, 
was  permitted  to  show  the  facility  and  perfection  of  operation  of  the  latch-needle 
to  the  jury,  and  testify  to  its  merits,  and  to  give  his  opinion  why  he  thought  its  use 
could  not  be  superceded  by  the  spring-needle,  with  his  reasons  therefor.  Held,  no 
error. 

The  plaintiff  was  permitted  to  testify  as  to  his  examinations  at  the  Patent  Office  for 
evidence  of  the  granting  of  a  patent,  or  of  an  application  therefor,  And  that  nothing 
pertaining  thereto  could  be  found,  except  a  certain  paper  which  he  produced.  Held, 
no  error. 

If  the  vendor's  fraudulent  representations  constitute  one  of  the  inducements  to  the 
purchase,  it  is  sufficient  to  avoid  the  sale. 

hi  assumpsit  to  recover  back  the  consideration  paid  for  an  interest  in  a  patent-right 
fraudulently  sold  the  plaintiff  by  the  defendant,  it  appeared  that  the  plaintiff  gave 
the  defendant  two  five  hundred  dollar  negotiable  notes  in  part  payment  of  the  pur- 
chase money,  containing  a  statement  that  they  were  given  for  a  patent-right,  and  that 
the  defendant  soon  after  disponed  of  one  of  said  notes  in  payment  of  a  note  outstand- 
ing against  himself,  and  that  before  suit,  the  plaintiff  paid  said  note  with  a  horse  which 
he  bought  and  paid  for  by  his  note,  and  with  his  two  other  notes  signed  by  sureties; 
that  before  suit  the  plaintiff  took  up  his  other  five  hundred  dollar  note,  by  executing 
to  the  defendant  his  five  one  hundred  dollar  negotiable  notes,  containing  the 
same  statement ;  that  soon  after,  the  defendant  sold  one  of  said  last-named 
notes  to  M.,  which  the  plaintiff  paid  by  executing  a  new  note  therefor  not  contain- 
ing said  statement,  which  was  negotiated  before  maturity,  and  was  not  paid.  It  also 
appeared  that  the  defendant  sold  three  more  of  said  $100  notes,  which  the  plaintiff 
took  up  by  compromising  with  the  holders,  paying  less  than  their  face.  At  the 
time  suit  was  brought,  the  plaintiff  had  paid  no  money  towards  his  purchase,  and 
none  of  the  notes  given  therefor  had  become  due.  Held,  that  the  plaintiff  could  re- 
cover the  amount  of  said  five  hundred  dollar  notes,  and  of  the  $100  note  sold  to  M., 
and  what  he  had  paid  to  compromise  with  the  holders  of  the  other  three  notes. 

General  assumpsit  to  recover  back  the  consideration  paid  for 
an  interest  in  an  invention  or  right  to  procure  a  patent  for  an  im- 
proved knitting-machine  needle.  Plea,  the  general  issue;  trial 
by  jary  and  verdict  for  the  plaintiff,  February  term,  1874,  Orleans 
county,  Peck,  J.,  presiding.  The  writ  was  dated  November  22, 
1871. 
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The  plaintiff's  evidence  tended  to  show,  that  on  the  27th  of 
August,  1871,  the  plaintiff  and  defendant  joined  on  equal  terms 
in  purchasing  the  invention  in  question  of  one  Timothy  J.  House, 
who  claimed  to  be  the  inventor  thereof;  that  in  the  negotiations 
to  bring  about  the  trade,  it  was  represented  to  him  by  said  House 
that  he  had  forwarded  a  model  of  his  invention  to  certain  patent 
solicitors,  who  were  named,  for  the  purpose  of  procuring  a  patent 
thereon,  and  that  he  agreed  to  get  a  patent  on  the  subject-matters 
of  the  sale  to  plaintiff  and  Hodsden  ;  that  in  making  said  trade, 
it  was  represented  to  him  by  said  House,  and  also  by  the  defend- 
ant, that  the  needle  in  question  would  come  into  general  use,  and 
supplant  or  take  the  place  of  both  the  latch-needle,  so  called,  and 
the  spring-needle,  then  in  common  use  in  knitting-machines.  The 
plaintiff  claimed,  and  his  evidence  tended  to  prove,  that  in  making 
this  trade,  defendant  and  said  House  and  Charles  House,  acted 
in  collusion  to  defraud  the  plaintiff,  and  that  the  defendant's  sale 
to  the  plaintiff,  hereafter  mentioned,  was  made  in  pursuance  of 
part  of  the  original  design  of  said  Timothy  and  Charles  and  the 
defendant,  to  defraud  the  plaintiff.  His  evidence  further  teuded 
to  show,  that  after  their  joint  purchase  from  said  Timothy,  and 
on  the  6th  of  September,  1871,  the  plaintiff  purchased  of  the 
defendant  his  half  interest  in  the  invention ;  that  he  was  induced 
to  make  this  trade,  which  was  the  purchase  in  question,  by  the 
defendant's  representation  that  the  needle  in  question  would 
work,  and  would  take  the  place  of  both  the  latch  and  the  spring- 
needles  then  in  use ;  and  by  other  false  and  fraudulent  represen- 
tations which  defendant  knew  to  be  false  at  the  time  he  made 
them.  It  appeared  from  the  evidence  on  both  sides,  that  both  the 
latch-needle  and  the  spring-needle,  and  by  some  witnesses  the 
English  spring-needle,  were  the  kinds  generally  used  in  knitting- 
machines,  and  samples  of  both  these  kinds  of  needles  were  pro- 
duced on  trial.  The  plaintiff's  evidence  further  tended  to  show, 
that  he  was  also  induced  to  make  the  trade  in  question  by  the 
false  and  fraudulent  representations  of  the  said  Charles,  and  by 
certain  deceitful  and  fraudulent  contrivances  and  transactions 
between  said  Charles  and  defendant,  practiced  upon  the  plaintiff 
to  bring  about  the  trade. 
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The  defendant  seasonably  objected  that  the  plaintiff  could  not 
recover  in  this  form  of  action,  without  setting  out  in  his  declara- 
tion the  fraud  complained  of;  but  the  court  ruled  that  if  the 
plaintiff  proved  such  fraud  as  would  sustain  a  special  action  on 
the  case  for  fraud,  and  also  proved  that  the  subject-matter  of  the 
sale  was  at  the  time  of  the  sale  entirely  worthless,  the  form  of  ac- 
tion being  general  assumpsit,  was  not  an  objection  to  recovering 
back  the  price  he  had  already  paid — reserving  the  question  as  to 
whether  and  how  far  the  notes  hereafter  mentioned  would  operate 
as  payments,  and  if  so,  whether  payments  made  in  notes  pending 
the  suit,  would  be  recoverable  in  this  action.  This  was  at  the 
commencement  of  the  trial. 

The  plaintiff  introduced  one  Alonzo  Wood  as  a  witness,  who 
testified  that  he  was  the  owner  of  a  hand  knitting-machine,  which  he 
produced  in  court,  and  which  he  exhibited  to  the  jury,  and  op- 
erated it  in  knitting,  and  explained  it  to  the  jury,  and  testified 
that  he  had  seen  the  needle  in  question,  it  having  been  shown  him 
by  the  plaintiff;  that  he  was  some  familiar  with  the  working  of 
the  latch-needle,  which  he  had  in  the  machine,  but  had  never  seen 
any  one  work,  or  attempt  to  work,  the  spring-needle,  enly  by  cro- 
cheting with  it  a  little ;  that  ho  never  had  any  experience  with 
any  other  machine  than  the  one  he  had,  and  had  never  seen  any 
other  kind,  but  had  heard  of  them ;  and  that  he  knew  nothing  about 
the  operation  of  any  needle  except  the  one  in  his  machine.  The 
witness  was  shown  samples  of  the  common  spring-needles  in  use, 
which  had  been  identified  as  such  by  the  plaintiff  on  cross-examina- 
tion, and  he  could  not  tell  what  they  were — said  they  looked  some 
like  knitting-machine  needles.  At  this  point  the  defendant  objected 
that  the  witness  was  not  sufficiently  experienced  in  the  business 
to  be  qualified  to  express  an  opinion  of  a  different  kind  of  needle 
from  that  he  had  been  accustomed  to,  as  to  whether  it  was  a  val- 
uable invention  or  not.  The  plaintiff  then  claimed  Chat  as  it  was 
in  evidence  that  the  defendant  and  the  Houses  represented  to  the 
plaintiff  that  the  needle  in  question  would  take  the  place  of  the 
latch-needle  used  in  knitting-machines,  it  was  competent  to  ask 
the  witness,  who  was  familiar  with  the  use  of  the  latch-needle, 
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whether  the  needle  in  question  could  take  the  place  of  the  latch- 
needle,  and  if  not,  why  it  would  not.  The  court  admitted  the  evi- 
dence thus  offered,  against  the  defendant's  exception,  and  per- 
mitted the  witness  to  express  his  opinion  on  the  question  proposed 
as  to  the  needle  in  question,  and  the  witness  explained  to  the  jury 
in  connection  with  knitting  with  his  machine,  why,  in  his  opinion, 
the  needle  in  question  could  not  take  the  place  of  the  latch- needle. 

The  plaintiff  was  allowed  to  testify  that  he  went  to  the  Patent 
Office  at  Washington,  on  the  6th  of  November,  1871,  and  made 
inquiry  for  the  application  for  the  invention  in  question,  and 
that  on  search  in  that  office  by  some  clerks  whom  he  did  not 
know,  he  could  find  only  a  certain  paper  which  he  produced,  and 
which  was  admitted  in  evidence.  Said  paper  was  an  unstamped 
blank  application  and  specification  for  a  patent,  addressed  to  the 
Commissioner  of  Patents,  with  the  certificate  of  oath  filled  up  and 
signed  by  Samuel  Sumner,  Justice  of  the  Peace,  an  attorney  of 
the  county  court ;  and  the  specification  was  signed  by  the  said 
Timothy  J.  House,  and  his  signature  witnessed  by  two  witnesses. 
To  the  admission  of  this  evidence,  the  defendant  excepted.  Pre- 
vious to  this  testimony  as  to  the  plaintiff's  going  to  the  Patent 
Office,  he  testified,  among  other  things,  that  when  he  and  the  de- 
fendant bought  out  the  said  Timothy,  the  latter  agreed  with  them 
that  he  would  get  a  patent  on  the  subject  matter  of  the  sale  to 
them. 

The  defendant  requested  the  court  to  charge  the  jury,  that  the 
plaintiff  must,  to  maintain  this  action,  show  an  entire  lack  of  value 
in  the  invention  sold ;  and  the  court  so  charged.  The  defendant 
made  a  specific  request  to  the  court  to  charge,  setting  forth 
therein  what  he  claimed  the  jury  should  find  in  order  to  give  a 
ground  of  recovery  on  account  of  false  representations,  and  the 
court  charged  as  requested,  and  after  charging  in  reference  to  the 
alleged  false  representations  of  the  defendant,  in  accordance  with 
the  defendant's  request,  added,  in  reference  to  the  necessity  that 
the  purchaser  should  rely  on  false  representations,  that  it  was  not 
necessary  that  they  should  find  that  the  plaintiff  relied  solely  on 
the  representations,  but  it  was  sufficient  if  they  found  the  repre- 
sentations were  so  far  relied  on  by  the  plaintiff  as  to  constitute 
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one  of  the  inducements  of  the  trade  in  question.  To  this  the  de- 
fendant excepted ;  and  in  taking  the  exception,  suggested  to  the 
court  that  that  portion  of  the  charge  be  so  modified  that  the  jury 
be  instructed  that,  to  entitle  the  plaintiff  to  recover,  they  should 
find  that  these  representations  were  so  far  relied  on  by  the  plain- 
tiff as  to  constitute  one  of  the  inducements  of  the  trade,  and  one 
without  which  the  plaintiff  would  not  have  made  the  trade.  The 
court  declined  to  so  modify  the  charge ;  to  which  the  defendant 
excepted. 

By  agreement  of  counsel,  the  court  did  not  submit  to  the  jury 
to  determine  the  amount  of  damages ;  and  counsel  agreed  that  if 
the  jury  found  a  verdict  for  the  plaintiff,  the  court  might  assess 
the  damages ;  and  if  any  facts  in  relation  to  the  negotiation  and 
payment  and  compromise  of  any  of  the  notes  were  in  dispute,  that 
the  court  might  find  the  facts  from  the  evidence  in  the  case,  and  as- 
sess the  damages  after  verdict  It  was  conceded  that  at  the  time 
of  bringing  this  suit,  no  money  had  been  paid  towards  the  pur- 
chase money  in  question,  and  no  note  given  therefor  had  become 
due.  It  was  also  conceded  that  by  the-  terms  of  the  trade,  the 
sum  agreed  upon  was  fifteen  hundred  dollars,  artd  that  for  the 
payment  of  the  same,  the  plaintiff  gave  the  defendant  three  notes 
of  five  hundred  dollars  each ;  one  of  which  was  a  bank  note  in 
usual  form  not  negotiable,  payable  to  the  Orleans  County  Na- 
tional Bank,  at  said  bank,  in  ninety  days  from  date ;  the  others 
stated  that  they  were  given  for  a  patent-right,  and  waived  all 
equities  and  set-offs  on  account  of  the  same,  and  were  negotiable. 
The  bank  note  was  discounted  in  a  short  time  by  the  defendant's 
procurement,  and  no  question  was  made  of  the  plaintiff's  right  to 
recover  the  amount  paid  thereon.  The  defendant  insisted  that 
the  plaintiff  could  not  recover  for  any  payment  on  either  of  the 
other  notes.  It  was  conceded  that  within  a  short  time  after  receiv- 
ing said  notes,  the  defendant  disposed  of  one  of  them  to  the  said  Tim- 
othy, in  exchange  for  a  note  of  his  own,  given  to  him  for  the  purchase 
money  of  the  defendant's  interest  in  said  invention  with  the  plain- 
tiff as  aforesaid,  which  note  so  taken  up  was  in  the  same  form  as 
to  statement  of  having  been  given  for  a  patent-right,  as  the  notes 
in  question.    It  was  further  conceded  that  on  the  19th  of  September , 
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1871,  said  House  applied  to  plaintiff  with  said  $500  note,  to  assist 
him  in  purchasing  a  horse ;  that  at  the  request  of  said  House  the 
plaintiff  purchased  a  horse  of  one  Farm  an,  for  which  he  gave  his 
note  for  $250,  made  negotiable  and  in  common  form ;  that  on  the 
same  day  he  gave  this  horse,  together  with  a  note  for  $200  with 
surety,  and  one  for  $50  without  surety,  to  said  Houso,  and  took  up 
said  $500  note.     The  notes  so  given  by  the  plaintiff  were  negoti- 
able, and  without  any  statement  of  having  been  given  for  a  patent- 
right.    This  was  done  before  the  commencement  of  this  suit.    It 
further  appeared,  that  since  the  commencement  of  this  suit,  the 
plaintiff  had  paid  the  notes  so  given  to  said  House.     It  was  also 
conceded  that  not  long  after  the  sale  in  question,  the  plaintiff,  at 
the  defendant's  request,  gave  five  one  hundred  dollar  notes  to  the 
defendant,  in  exchange  for  the  other  five  hundred  dollar  note  in 
question ;  that  said  one  hundred  dollar  notes  were  made  to  bear 
the  same  date,  were  payable  in  the  same  time,  and  as  to  statement 
of  having  been  given  for  patent-right,  were  in  the  same  form  as 
the  one  for  which  they  were  given  in  exchange,  and  were  negotiable. 
At  the  time  of  the  trade  in  question,  the  plaintiff  gave  the 
defendant  what  the  parties  called  a  bill  of  sale  of  personal  prop- 
erty, to  secure  the  payment  of  said  two  notes ;  and  at  the  time  of 
the  exchange  of  the  notes,  the  bill  of  sale  was  changed  so  as  to 
describe  the  notes  so  given  in  exchange.    It  appeared  that  de- 
fendant sold  one  of  the  one  hundred  dollar  notes  to  one  Miller, 
soon  after  the  exchange,  and  that  the  plaintiff  gave  said  Miller  a 
new  note  therefor,  for  the  same  amount,  and  payable  at  the  same 
time,  but  negotiable  in  common  form,  and  without  statement  of 
having  been  given   for  a  patent-right;    that  it  was   negotiated 
before  maturity,  and  was  still  held  by  the  party  to  whom  it  was 
negotiated.    The  plaintiff  testified  that  this  exchange  with  Miller 
was  made  at  the  defendant's  request,  which  the  defendant  denied. 
It  further  appeared  that  the  defendant  sold  three  of  said  one  hun- 
dred dollar  notes  to  different  parties ;  that  before  the  bringing  of 
this  suit,  the  plaintiff  received  notice  of  such  sale,  but  had  not 
paid  them;  that  since  the  suit  was  brought,  and  after  the  notes 
became  due,  they  were  by  their  holders  presented  to  the  plaintiff 
for  payment,  which  he  resisted  on  account  of  their  having  been 
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given  for  a  patent-right,  with  notice  of  such  fact  upon  their  face, 
and  because  there  was  an  entire  failure  of  the  consideration  for 
which  they  were  given ;  and  that  the  plaintiff  compromised  with 
the  holders  of  said  notes,  by  paying  fifty  dollars  each  on  two  of 
them,  and  thirty  dollars  on  the  other.  The  plaintiff  claimed  to 
recover  the  amount  actually  paid  to  compromise  said  notes,  and 
in  all,  the  sum  of  $1387.21,  as  computed  by  the  counsel.  It  ap- 
peared that  the  other  of  the  $100  notes  was  still  held  by  defendant. 
Before  the  case  was  submitted  to  the  jury,  the  defendant's  coun- 
sel contended  that  if  the  plaintiff  recovered,  it  should  be  for  the 
amount  of  the  bank  note  only,  and  interest ;  and  on  hearing  after 
verdict,  on  the  question  of  damages,  conceded  that  the  plaintiff 
should  recover  the  amount  of  the  bank  note  and  interest.  The 
court  rendered  judgment  for  the  plaintiff  to  recover  the  amount 
of  said  bank  note,  the  amount  of  the  note  which  the  defendant 
disposed  of  to  the  said  House,  and  the  amount  of  the  $100  note 
sold  to  Miller,  making  the  sum  of  $1252.91  in  all ;  and  allowed 
the  plaintiff  nothing  for  payments  made  to  compromise  with  the 
holders  of  the  other  three  $100  notes  sold  by  the  defendant ;  to 
the  disallowance  of  which  the  plaintiff  excepted ;  and  the  defend- 
ant excepted  to  the  allowance  of  all  but  the  bank  note. 

Crane  and  Edwards  ft  Dicherman,  for  the  plaintiff. 

The  plaintiff  can  recover  in  this  form  of  action  without  setting 
out  in  his  declaration  the  fraud  complained  of.  Loomis  v.  Wain- 
right,  21  Vt.  521 ;  Oilman  v.  Peck,  11  Vt.  516 ;  Morris  ex.  dem. 
Ludlow  v.  Gill ,  1  D.  Chip.  49 ;  Burnap  v.  Partridge,  3  Vt.  144  ; 
Phelps,  Dodge  ft  Co.  v.  Conant,  30  Vt.  277 ;  Dana  v.  Kemble, 
17  Pick.  545  ;  Edmeads  et  ah.  v.  Newman,  1  B.  &  C.  418  ; 
Miller  v.  Miller,  7  Pick.  133;  Pickard  v.  Bankes,  13  East. 
20 ;  Spratt  v.  Hobhouse,  4  Bing.  173 ;  Longchamp  v.  Kenney, 
Doug.  137 ;  Wier  v.  Church,  N.  Chip.  95 ;  Larabee  v.  (hit,  4 
Vt.  45 ;  Conn,  ft  Pass.  B.  B.  Co.  v.  Newell,  31  Vt.  364 ;  Lap- 
ham  v.  Barnes,  et  al.  2  Vt.  213 ;  Houston  v.  Fellows,  27  Vt. 
634 ;  Sedgw.  Dam.  318 ;  Hulett  v.  Sovllard,  26  Vt.  295. 

The  testimony  of  Mr.  Wood  was  admissible.  Q-oodtittle  v. 
Braham,  4  T.  R.  497 ;  Mason  v.  Fuller,  45  Vt  29 ;  1  GreenL 
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Ev.  §440,  n.  2;  Note  to  Carter  v.  Boehm,  1  Smith  Lead.  Cas. 
*627. 

The  testimony  of  the  plaintiff,  as  to  going  to  the  Patent  Office 
and  procuring  the  paper  there,  which  is  referred  to,  taken  in  con- 
nection with  the  previous  testimony,  was  admissible.  2  Phil.  Ev. 
440,  452,  n.  330. 

The  charge  of  the  court  was  correct  in  relation  to  the  false 
representations  of  the  defendant,  and  the  plaintiff's  reliance  upon 
them.     1  Story  Eq.  Jur.  §§  195,  203. 

The  amount  of  the  notes  paid  by  plaintiff,  including  the  amounts 
paid  to  compromise  the  three  notes  and  the  notes  now  outstanding 
against  him,  ought  to  be  allowed  to  the  plaintiff.  The  plaintiff 
was  in  the  exercise  of  sound  discretion  in  settling  said  notes. 
Had  he  resisted  them,  successfully  even,  the  expense  would,  ordi- 
narily, far  exceed  the  amount  he  paid.  As  the  defendant's  fraud- 
ulent conduct  brought  the  plaintiff  to  this  extremity,  and  as  the 
defendant  in  furtherance  of  his  fraud  sold  the  notes  and  received 
the  money  on  them,  he  ought  to  be  regarded  as  holding  it  for  the 
plaintiff  to  the  extent  the  plaintiff  has  been  damnified.  The 
plaintiff  was  no  more  bound  to  stand  suit,  or  wait  till  he  was  sued, 
than  is  a  surety — and  a  surety  is  not  bound  to  do  either.  Sedgw. 
Dam.  326,  327.  A  judgment  between  these  parties  and  the  plain- 
tiff, would  determine  nothing  as  between  the  plaintiff  and  defend- 
ant.    Per  Redfield,  J.,  in  Lincoln  v.  Blanchard,  17  Vt.  469. 

H.  C.  Wilson  and  Benton,  Hill  £  Cross,  for  the  defendant. 

In  order  to  a  recovery  iu  this  case,  the  declaration  should  set 
out  the  fraud  complained  of.     Shepherd  v.  Wbrthen,  1  Aik.  188. 

The  witness  Wood  was  improperly  allowed  to  give  his  opinion 
as  an  expert.     Dole  v.  Johnson,  50  N.  H.  452. 

There  was  also  error  in  permitting  the  plaintiff  to  testify  to  his 
explorations  in  the  patent  office. 

The  charge  as  to  plaintiff's  reliance  on  defendant's  representa- 
tions, should  have  been  modified  as  suggested  when  the  exceptions 
were  taken.  If  the  plaintiff  did  not  rely  so  much  on  the  repre- 
sentations in  making  the  trade,  that  he  would  not  have  made  the 
trade  without  them,  they  could  not  be  the  ground  of  recovery  in 
this  action. 
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This  action  is  assumpsit  to  recover  back  the  purchase  money. 
To  maintain  it,  plaintiff  must  show  actual  payment  or  its  equiva- 
lent. Bur-nap  v.  Partridge,  3  Vt.  144 ;  Willey  v.  Green,  2  N.  H. 
333;  Floyd  v.  Day,  3  Mass.  403;  Beardsley  v.  Root,  11  Johns.  464. 
There  is  an  old  case,  Dean  v.  Mason,  4  Conn.  428,  which  holds 
that  giving  a  note  which  had  not  been  paid,  would  not  sustain  this 
action  for  money  had  and  received.  That  point  was  however 
not  much  considered,  and  we  do  not  claim  that  the  case  has  much 
weight  as  an  authority.  This  particular  question  seems  to  have 
been  but  little  discussed  in  recent  cases.  To  give  the  effect  of 
payment  to  the  delivery  of  the  notes,  they  must  be  negotiable.  A 
bond  for  the  amount  does  not  have  that  effect.  Gumming*  et  al. 
v.  Haekley  et  ah  8  Johns.  202 ;  Taylor  v.  Biggins,  3  East.  169. 
There  is  a  difference  between  such  a  payment  by  note  as  would 
merge  a  pre-existing  debt,  and  one  that  would  bo  the  foundation 
of  an  action  to  recover  it  back.  But  even  in  the  former  case  the 
notes  must  be  negotiable.  2  Parsons  Gont.  628,  n.  In  this  case, 
although  the  notes  were  negotiable,  they  are  affected  by  our 
statute,  which  takes  from  them  all  the  incidents  of  negotiable 
paper  so  far  as  this  question  is  concerned ;  for  they  are  made 
"  subject  to  all  the  defences  to  which  they  would  be  subject  if 
owned  by  the  original  promisee."    Laws  of  1870,  No.  68,  §  2. 

A  claim  in  assumpsit  for  money  paid  defendant,  cannot  be  sup- 
ported by  proof  of  a  payment  to  House,  even  though  he  was  a 
confederate  in  that  transaction.  The  sale  of  the  Miller  note  did 
not  give  a  right  of  recovery.  From  the  facts  shown,  it  cannot  be 
collected  ;  for  Miller  had  notice  of  the  consideration  for  which  it 
was  given,  and  was  fairly  put  upon  inquiry  to  learn  whether  the 
patent  was  valuable  or  not.  Being  so  put  upon  inquiry,  he  is  not 
only  affected  with  notice  of  what  he  might  have  then  learned  on 
such  inquiry,  but  of  what  has  since  transpired.  Q-ould  v.  Steven*, 
43  Vt.  125.  The  plaintiff's  compromise  of  the  three  small  notes, 
was  a  voluntary  payment  which  he  cannot  recover  here. 

The  opinion  of  the  court  was  delivered  by 
Redfeeld,  J.    This  action  is  to  recover  the  consideration  paid 
for  an  interest  in  a  certain  invention  or  right  to  procure  a  patent 
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for  an  improved  knitting-needle.  The  theory  of  the  case  is,  that 
the  sale  was  induced  by  fraud  ;  that  the  property  is  worthless ;  and 
that  the  consideration  has  entirely  failed. 

I.  There  seems  no  doubt  that  general  assumpsit  lies  to  recover 
the  consideration  paid  for  the  purchase  of  property,  where  the 
sale  is  avoided  for  fraud,  or  where  the  consideration  entirely  fails. 
Loomi*  v.  Wainwright,  21  Vt.  520 ;  C.  $  P.  jB.  R.  Co.  v.  Newell, 
31  Yt.  364.     Chit.  Cont.  689,  and  cases  there  cited. 

II.  The  witness  Wood  was  familiar  with  the  operation  of  the 
latch-needle  in  the  knitting-machine,  and  exhibited  the  working 
of  his  machine  to  the  jury,  and  by  that  means  explained  why,  in 
his  opinion,  the  spring-needle  could  not  take  the  place  of  the 
latch-needle.  The  witness  had  no  experience  in  the  use  of  the 
spring-needle,  or  knowledge  of  its  operation  ;  but  the  court  per- 
mitted the  witness  to  show  the  facility  and  perfection  of  the  opera- 
tion of  the  latch-needle,  as  a  reason  for  his  opinion  that  it  could 
not  be  supplanted  by  the  new  invention.  That  opinion  seems  to 
have  been  founded  on  the  great  merits  of  the  one,  rather  than  the 
demerits  of  the  other.  The  witness  did  not  possess  any  practical 
knowledge  of  the  spring-needle,  and  could  not  strictly  compare  its 
working  with  other  needles.  But  he  had  knowledge  of  the 
mechanism  and  working  of  the  knitting-machine,  and  did  show  its 
working  to  the  jury  ;  and  we  think  it  not  error  that  he  was  per- 
mitted to  testify  to  the  excellence  of  the  latch-needle,  and  that  in 
his  opinion  it  could  not  be  supplanted  by  the  other  kind;  its 
weight  was  a  matter  for  the  jury. 

III.  The  plaintiff  was  permitted  to  testify  as  to  his  examina- 
tion at  the  Patent  Office  for  evidence  of  the  granting  of  a  patent, 
or  of  the  application  for  the  same ;  and  that  nothing  pertaining 
thereto  could  be  found  except  an  anomalous  paper  which  he  pro- 
duced in  court.  We  think  that  this  evidence  was  admissible, 
though  of  less  force  than  that  of  an  officer  in  charge  of  the  office. 
It  was  competent  to  prove  that  no  application  had  been  made  for  a 
patent  to  secure  the  right  of  this  invention  of  pretended  value.  The 
blank  application,  with  the  affidavit  of  Timothy  J.  House  thereto 
attached,  "  that  he  verily  believes  himself  to  be  the  original  and 
first  inventor  of  the  invention  herein  described,"  with  no  specifi- 
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cation  or  intimation  in  the  paper  that  the  "  invention  "  pertained 
to  a  knitting-needle,  had  a  tendency  to  show  that  defendant 
regarded  the  pretended  invention  as  rather  spurious  than  real. 
And  in  reference  to  the  acts  and  declarations  tending  to  show 
conspiracy  and  fraud,  we  think  the  evidence  admissible. 

IV.  The  charge  of  the  court,  "  that  it  was  not  necessary  that 
they  should  find  that  the  plaintiff  relied  solely  on  the  representa- 
tions, but  it  was  sufficient  if  they  found  the  representations  were 
so  far  relied  on  by  the  plaintiff  as  to  constitute  one  of  the  induce- 
ments of  the  trade  in  question,"  we  think  sound  and  reasonable. 
Under  the  charge,  the  jury  must  have  found  that  the  plaintiff  was 
deceived  and  defrauded ;  that  he  was,  in  fact,  cajoled  into  a  pur- 
chase of  a  patent-right  interest  of  no  value,  and  giving  his  notes 
for  a  large  sum,  by  the  false  assertions  and  practices  of  the  de- 
fendant and  his  conspirators.  It  is  often  said  in  the  cases,  that 
the  false  representations  must  have  been  such  that  without  them  the 
trade  would  not  have  been  made.  But  it  is  never  possible  for 
any  man,  in  the  aggregate  of  inducements  that  effected  the  sale,  to 
determine  whether  the  result  would  have  been  attained  with  some 
of  the  inducements  abated ;  nor  should  the  guilty  party  seeking 
the  benefit  of  a  sale  fraudulent  in  fact,  and  induced,  in  a  measure, 
by  his  fraud  and  falsehood,  be  permitted  to  allege  in  excuse  that 
the  innocent  party  might  have  maHe  the  purchase  if  ho  had  prac- 
ticed less  deceit,  and  his  lies  had  been  less  flagrant.  If  he  resorts 
to  unlawful  means  and  accomplishes  a  fraudulent  purpose,  the  law 
will  not  stop  to  measure  the  force  of  such  inducements.  It  is 
enough  that  the  party  was  deceived  and  cheated,  and  the  defend- 
ant's falsehood  and  fraudulent  practices  contributed  to  that  end. 
(i  The  misrepresentation  must  be  in  something  material,  in  which 
the  party  relies  and  puts  confidence,  and  he  is  misled  and  cheated." 
1  Story  Eq.  197,  203.  If  a  party,  induced  by  the  several  false 
and  fraudulent  declarations  of  two  persons,  different  in  time  and 
character,  purchases  worthless  property,  it  would  not  do  to  say 
that  because  the  trade  might  not  have  been  made  if  only  one 
falsehood  had  been  uttered,  and  the  purchase  not  wholly  induced 
by  either,  therefore  he  is  without  remedy  or  redress.    If  a  fraud 
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is  accomplished,  and  the  unlawful  acts  of  the  defendant  contrib- 
uted thereto,  he  is  answerable.  The  fraudulent  acts  of  the  de- 
fendant must,  indeed,  have  worked  an  injury,  or  there  could  be 
no  damages  and  no  recovery.  But  if  the  wrong  has  been  done, 
and  the  defendant  is  party  to  its  infliction,  the  court  will  not  ap- 
portion the  penalties  of  guilt  among  offenders,  nor  divide  spoil 
among  highwaymen. 

Y.  As  to  the  damages  which  the  plaintiff  may  lawfully  recover, 
we  think  the  court  did  not  err  in  allowing  the  $500  note  nego- 
tiated to  Timothy  J.  House,  and  afterwards  paid  by  the  plaintiff 
by  the  purchase  of  a  horse  for  said  Houso  and  giving  a  new  note 
with  surety  to  said  House,  which  was  negotiable  and  contained 
no  notice  on  its  face  that  it  was  given  for  a  patent ;  and  the  $100 
note  negotiated  to  Miller  was  properly  allowed,  for  the  same  rea- 
son. There  is  a  natural  inference  that  the  plaintiff  relied  on  the 
same  state  of  facts  which  induced  the  trade,  when  he  took  up  the 
notes  given  for  the  purchase  with  other  and  smaller  notes,  making 
them  negotiable,  and  was  thus  innocently  placed  in  the  condition 
from  which  he  could  not  escape.  And  we  think  that  what  he 
paid  by  way  of  compromise,  to  get  up  the  three  $100  notes  which 
were  negotiated  and  sued,  should  be  allowed  to  the  plaintiff.  It 
will  be  presumed,  in  the  absence  of  any  proof  against  it,  that  he 
acted  in  good  faith,  and  took  the  cheapest  and  most  prudent 
course  to  get  rid  of  the  notes.  The  notes  had  been  negotiated  ; 
and  assuming  that  he  might  have  successfully  defended  the  notes 
in  the  hands  of  the  endorsee,  he  was  not  under  any  legal  obliga- 
tion to  follow  the  notes  into  all  the  courts  where  they  might  be 
prosecuted,  and  spend  his  time  and  fortune  in  the  defence.  The 
judgment,  therefore,  of  the  county  court,  is  reversed,  and  the  sums 
paid  in  compromise  for  three  $100  notes,  added  to  the  damages  for 
the  plaintiff,  and  judgment  for  the  plaintiff  for  the  whole  sum 
being  $1387.21,  with  interest  from  the  time  computed  in  the 
county  court  and  stated  in  the  exceptions. 
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Parker,  Gilson  &  Dewey  v.  Joseph  Adams  &  Son. 

Construction  of  Contract 

The  parties  were  members  of  an  association  of  marble  dealers,  and  entered  into  a 
contract  in  1869,  whereby  the  plaintiffs  agreed  to  famish  the  defendants  a  certain 
quantity  of  marble  each  year  for  six  years,  at  $1.75  per  cubic  foot.  Said  contract 
recited  that  said  price  was  based  upon  the  then  present  schedule  of  prices  of  said 
dealers,  and  provided  that  if  said  schedule  should  be  changed  during  the  term  of 
said  contract,  the  first  schedule  issued  by  said  dealers  in  each  year,  should  be 
adopted  for  the  entire  year,  in  lieu  of  the  one  then  in  force,  and  said  price  varied  to 
conform  thereto,  by  adding1  or  deducting  therefrom  the  proportionate  rate  per 
cent,  of  the  aggregate  variation  of  such  schedule.  Held,  that  it  was  not  the  price  of 
particular  classes  of  marble  that  the  parties  had  in  view;  but  the  state  of  the 
marble  market  generally,  in  respect  to  the  price  in  each  year,  and  to  be  determined 
by  reference  to  the  schedules  of  such  year. 

Other  schedules  were  issued  by  said  dealers  in  1870  and  1871,  which  contained  va- 
rious classes  and  kinds  of  manufactured  marble  which  said  dealers  put  upon  the 
market,  with  the  prices  affixed  to  each,  some  by  the  cubic  foot  and  some  by  the 
superficial  foot,  and  varying  somewhat  from  the  prices  contained  in  the  schedule  of 
1869.  To  find  the  price  of  marble  under  the  contract  in  1871,  held,  that  the  whole 
schedules  of  1869  and  1871  should  be  brought  to  a  common  standard  of  measure- 
ment— the  cubic  foot— then  ascertain  the  price  of  a  cubic  foot  of  each  article  enume- 
rated in  said  schedules,  and  the  aggregate  difference  between  the  prices  given 
therein,  and  by  that  difference,  determine  the  variation  from  the  $1.75,  and  deduct 
that  variation  from  that  price,  to  find  the  price  to  be  paid  per  cubic  foot  in  1871. 

Covenant.  Pleas,  non  est  factum,  payment,  and  performance. 
Trial  by  the  court,  September  term,  1873,  Rutland  county, 
Wheeler,  J.,  presiding. 

The  contract  declared  upon  was  dated  December  1, 1869,  and 
provided  for  the  delivery  of  a  certain  quantity  of  marble  by  the 
plaintiffs  to  the  defendants  each  year,  for  the  full  term  of  six 
years  from  the  date  thereof,  at  the  price  of  $1.75  per  cubic  foot. 
Said  price  was  based  upon  the  then  present  schedule  of  prices  of 
the  Rutland  marble  dealers ;  and  the  contract  provided,  that  if 
said  schedule  should  be  changed  during  the  term,  the  first  schedule 
issued  by  said  dealers  in  each  year,  should  be  adopted  for  the 
entire  year,  in  lieu  thereof,  and  said  price  varied  to  conform 
thereto,  by  adding  or  deducting  therefrom  the  proportionate 
rate  per  cent,  of  the  aggregate  variation  of  such  schedule.  On 
the  10th  of  March,  1870,  said  dealers  issued  another  schedule  of 
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prices,  which  was  the  first  issued  by  them  that  year ;  and  they  also 
issued  another  sometime  in  1871.  In  the  schedules  of  1869  and 
1870,  there  was  a  kind  of  marble  called  "  statuary,"  classed  uuder 
"  monumental  stock,"  which  was  not  in  the  schedule  of  1871,  and 
in  which  the  dealers  did  not  deal  to  any  considerable  extent  that 
year — only  one  sale  being  shown,  at  $13  per  foot.  The  plaintiffs 
claimed  to  recover  for  the  marble  furnished  by  them  during  the 
year  1871,  at  $1.65  per  foot;  while  the  defendants  claimed  that 
they  were  liable  therefor  at  only  one  dollar  and  thirty-two  and  one- 
sixth  cents  per  foot.  The  court  held  that  the  plaintiffs  were 
entitled  to  recover  at  the  rate  of  one  dollar  and  sixty  and  sixty- 
five  thousandths  cents  per  foot,  and  rendered  judgment  accord- 
ingly ;  to  which  both  parties  excepted. 
The  other  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Dunton  $  Veazey,  for  the  plaintiffs. 

The  principal  question  is,  to  determine  the  price  of  the  marble 
under  the  contract  for  the  year  1871.  Upon  the  point  as  to  the 
effect  of  the  intent  and  exposition  of  the  parties,  in  construing 
contracts,  see  Gray,  admr.  v.  Clarke,  et  al.  11  Vt.  583 ;  Austin 
v.  Wheeler,  16  Vt.  95. 

Redfield  Proctor  and  Prout,  Simons  $  Walker,  for  the  defend- 
ants, cited  Heald  v.  Cooper,  8  Me.  32 ;  Robinson  v.  Walker,  25 
Me.  401. 

The  opinion  of  the  court  was  delivered  by 

Pierpoint,  Ch.  J.  The  only  questions  in  this  case  arise  upon 
the  construction  of  that  clause  of  the  contract  entered  into  by  the 
parties  on  the  1st  day  of  December,  1869,  regulating  the  price  to 
be  paid  by  the  defendants  for  marble  to  be  delivered  by  the  plain- 
tiffs according  to  the  terms  of  said  contract.  That  clause  of  the 
contract  is  as  follows :  "  The  parties  of  the  second  part  promise 
and  agree  to  receive  the  blocks  of  marble  as  above  described, 
from  the  party  of  the  first  part,  in  manner  and  form  as  therein  de- 
scribed, and  pay  therefor  the  sum  of  one  dollar  and  seventy-five 
cents  per  cubic  foot.    The  foregoing  price  is  based  upon  the  pres- 
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ent  schedule  of  prices  of  the  Rutland  marble  dealers  ;  but  if  said 
schedule  of  prices  shall,  during  the  term  of  this  contract,  be 
changed,  it  is  mutually  understood  and  agreed,  that  the  first 
schedule  of  prices  which  shall  be  issued  by  said  Rutland  marble 
dealers  in  each  year,  shall  be  adopted  in  lieu  of  the  present  one, 
for  such  entire  year,  and  the  foregoing  price  of  one  dollar  and 
seventy-five  cents  per  cubic  foot,  shall  be  varied  to  conform  there- 
with, by  adding  or  deducting  therefrom  the  proportionate  rate  per 
cent,  of  the  aggregate  variation  of  such  price-list  or  schedule.,, 

In  construing  this  clause  of  the  contract,  we  are  to  look  at  the 
whole  contract  in  the  light  of  the  surrounding  circumstances,  the 
situation  of  the  parties,  and  the  subject-matter.  The  contract  by 
its  terms  was  to  extend  through  a  period  of  six  years  from  its 
date ;  the  parties  fixed  upon  the  price  to  be  paid  by  the  defend- 
ants for  the  marble  to  be  delivered  the  first  year,  in  view  of  the 
price  of  manufactured  marble  generally  at  that  time,  as  indicated 
by  the  price-list  of  marble  agreed  upon  and  established  by  the 
Rutland  marble  dealers  for  that  year.  The  price  agreed  upon 
for  that  year,  of  one  dollar  and  seventy-five  cents  per  cubic  foot, 
seems  to  have  been  an  arbitrary  one,  not  the  result  of  any  precise 
mathematical  calculation,  nor  made  with  reference  to  the  particu- 
lar kinds  of  marble  produced  by  the  defendants'  quarry,  or  any 
other  particular  quarry.  As  the  contract  was  to  extend  through 
a  period  of  years,  the  parties  contemplated  that  during  those  years 
succeeding  the  first,  the  price  of  manufactured  marble  would  vary ; 
and  intending  that  the  price  to  be  paid  by  the  defendants  for  the 
marble  to  be  delivered  by  the  plaintiffs  from  year  to  year,  should 
bear  some  definite  relation  to  the  price  of  manufactured  marble 
generally,  and  as  it  was  understood  that  the  Rutland  marble 
dealers  were  accustomed  to  issue  every  year  or  oftener,  a  list  of 
the  prices  of  the  various  kinds  of  manufactured  marble  produced 
and  sold  by  them,  thus  furnishing  a  ready  means  by  which  to  de- 
termine the  yprice  of  such  marble  in  each  year,  they  agreed  that 
the  first  price-list  issued  by  said  dealers  in  each  succeeding  year, 
should  be  adopted  in  lieu  of  the  price  list  of  1869,  for  the  entire 
year,  and  that  the  price  to  be  paid  for  such  marble,  should  vary 
from  the  price  to  be  paid  for  the  first  year  ($1.75),  in  the  same 
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proportion  that  the  price-list  of  such  succeeding  year  varied  from 
the  price-list  of  1869.  In  this  there  is  no  reference  to  the  va- 
rious kinds  or  classes  of  marble  set  in  such  price  lists,  or  the 
kinds  or  classes  of  marble  produced  by  the  plaintiffs'  quarries. 
It  was  not  the  price  of  particular  classes  of  marble  that  the  parties 
had  in  view  ;  but  the  state  of  the  marble  market  generally  in  re- 
spect to  the  price  in  each  year,  and  that  to  be  determined  by  ref- 
erence to  such  price-lists.  There  parties  belonged  to  the  asso- 
ciation of  Rutland  marble  dealers,  and  evidently  understood  the 
scope  and  effect  of  the  language  used  in  this  contract,  which  is 
simply  this ;  that  if  the  price  of  marble  goes  up  in  the  market  as 
indicated  by  the  price-list,  then  the  amount  to  be  paid  by  defend- 
ants is  to  be  increased  in  the  same  proportion.  If  it  goes  down, 
the  price  is  to  be  diminishod  ;  and  the  parties  have  agreed  that  the 
price-list  shall  determine  the  question.  This  being  so,  there  is  no 
legal  authority  in  this  court,  or  any  other  tribunal,  to  vary  the 
standard  which  the  parties  have  agreed  upon.  We  have  no  right 
to  add  to  or  take  from  the  price-list  of  1871,  any  more  than  we 
have  to  take  from  or  add  to  the  price-list  of  1869.  The  price  to 
be  paid  by  the  defendants  in  1871,  is  to  be  determined  by  a  com- 
parison of  the  price-list  of  that  year  with  the  price-list  of  1869. 
To  vary  either  of  these  lists,  would  be  to  make  a  list  which  the 
said  marble  dealers  have  never  issued ;  and  the  effect  would  be,  to 
make  a  new  contract  between  the  parties,  and  to  bind  them  by 
an  agreement  they  have  never  assented  to — that  we  cannot  do. 

The  next  question  that  presents  itself  is  as  to  the  method  of  de- 
termining the  proportionate  rate  per  cent,  of  the  aggregate  varia- 
tion of  the  price-lists  of  1869  and  1871.  This  seems  to  be,  to  a 
large  extent,  a  mathematical  rather  than  a  legal  proposition.  The 
matter  to  be  determined  is  the  price  of  a  cubic  foot  of  marble. 
The  lists  referred  to  contain  the  various  forms  and  kinds  of  man- 
ufactured marble  that  are  put  upon  the  market  by  the  Rutland 
marble  dealers,  with  the  prices  appended  to  each ;  in  some  the 
prices  are  given  per  cubic  foot,  in  others  the  price  is  given  per 
superficial  foot,  varying  according  to  thickness,  quality,  and  kind. 
Bringing  to  bear  upon  the  question  the  best  mathematical  skill 
that  is  available  to  us,  we  think  the  true  method  of  solving  it  is, 
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to  bring  the  whole  of  each  list  to  a  common  standard  of  measure — 
say  the  cubic  foot — then  ascertain  the  price  of  a  cubic  foot  of  each 
article  enumerated  in  each  list ;  then  ascertain  the  aggregate  dif- 
ference between  the  prices  given  in  the  lists  of  1869  and  1871 ; 
and  by  that  difference,  determine  the  variation  from  the  $1.75 
given  as  the  price  in  1869 ;  and  that  variation,  when  deducted 
from  $  1.75,  will  give  the  price  to  be  paid  per  cubic  foot  in  1871. 
Upon  this  method  of  computation,  the  price  per  cubic  foot  which 
the  defendants  are  liable  to  pay  for  the  marble  delivered  under 
the  contract  in  1871,  is  one  dollar  and  fifty-five  and  one-fourth  cents. 
Foot  stones  are  in  both  lists  by  the  piece,  and  not  by  the  foot ;  but 
the  price  being  the  same  in  both,  the  result  is  the  same.  The 
rale  adopted  by  the  producers  of  marble,  and  printed  on  the  back 
of  the  price-list,  we  think  does  not  constitute  any  part  of  the  price- 
list,  and  is  not  to  be  taken  into  account  in  fixing  the  price  under 
this  contract.  These  rules  are  adopted  to  induce  customers  to 
purchase  in  large  quantities  at  one  time,  and  to  pay  cash  rather 
than  to  buy  on  credit. 

The  judgment  of  the  county  court  is  reversed,  and  judgment 
entered  for  the  plaintiffs  for  the  amount  of  marble  delivered  in 
1871,  at  $1.55  i  per  cubic  foot,  with  interest,  deducting  payments. 
As  the  amounts  are  not  given  in  the  exceptions,  and  it  being  un- 
derstood that  there  is  no  dispute  between  the  parties  respecting 
them,  the  clerk  will  make  the  computation  and  enter  judgment 
accordingly.  Both  parties  excepted.  The  defendants  having  pre- 
vailed in  reducing  the  amount  of  the  judgment  below,  are  entitled 
to  their  costs  in  this  court. 
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E.  B.  Rankin,  assignee  of  the  Essex  Mills  Company,  bank- 
rupt, and  George  H.  Wilbur  v.  The  Andes  Insurance 

Company. 

Insurance. 

A  policy  of  insurance  provided  that  if  the  interest  or  property  insured  be  leasehold, 
or  that  of  mortgage,  or  any  other  interest  not  in  fee  simple  in  case  of  real  estate,  or 
absolute  as  to  personal  property,  such  must  be  made  known  to  the  company,  and 
expressed  in  the  policy.  Held,  that  said  provision  was  only  obligatory  upon  the 
insured  when  the  united  interest  of  the  insured  in  the  property,  was  less  than 
absolute. 

Assumpsit  upon  a  policy  of  insurance  on  a  woolen  factory, 
machinery,  and  contents.  Plea,  the  general  issue,  and  trial  by 
the  court,  June  terra,  1874,  Caledonia  county,  Ross,  J.,  presiding. 

At  the  time  of  the  making  of  said  policy,  said  factory  and 
machinery  were  owned  by  the  said  Essex  Mills  Company,  a  cor- 
poration, but  were  being  used  and  operated  by  the  plaintiff  Wil- 
bur, who  was  then  carrying  on  the  business  of  manufacturing 
woolen  goods  in  said  factory,  under  a  written  agreement  with 
said  corporation,  wherein  he  was  called  an  agent,  and  whereby  it 
was  stipulated  that  he  should  have  all  the  profits  of  the  business 
for  two  years  from  December  8,  1870,  with  authority  to  contract 
debts,  employ  clerks,  salesmen,  laborers,  make  sales,  and  collect 
and  use  the  proceeds,  in  the  name  of  said  corporation ;  in  consid- 
eration whereof  the  said  Wilbur  agreed  to  pay  said  corporation 
$1900  as  specified  in  said  agreement.  The  property  was  destroyed 
by  fire  on  October  31,  1872.  The  court  found  that  under  said 
agreement,  at  the  time  of  the  proof  of  loss,  the  said  Wilbur  had 
no  interest  in  any  of  the  property  insured.  The  question  was  as 
to  the  construction  of  a  certain  clause  in  the  policy,  which  is  fully 
stated  in  the  opinion.  Judgment  for  the  plaintiff,  and  exceptions 
by  the  defendant. 

Wales  £  Taftj  for  the  defendant. 

The  policy  upon  which  a  recovery  is  sought  in  this  action,  and 
which  is  referred  to,  provides  that  "  it  is  made  and  accepted  in 
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reference  to  the  conditions  hereto  annexed,"  <fcc,  and  the  follow- 
ing is  one  of  the  conditions :  u  If  the  interest  or  property  insured 
be  leasehold^  or  that  of  mortgage,  or  any  other  interest  not  in  fee 
simple  in  case  of  real  estate,  or  absolute  as  to  personal  property, 
such  must  be  made  known  to  this  company,  and  expressed  in  the 
policy."  An  insurer  may  prescribe  any  conditions  to  his  under- 
taking that  he  pleases.  Flanders  Fire  Ins.  216.  This  was  a 
condition  fairly  and  rightfully  agreed  upon,  and  of  a  character 
not  to  be  misunderstood,  and  interposed  to  protect  the  defendants 
against  fraud ;  and  as  companies  which  enter  into  extensive  con- 
tracts of  this  kind,  are  liable  to  great  impositions,  they  are  justified 
in  taking  every  precaution  which  common  prudence  may  suggest. 
It  is  not  a  sufficient  answer  to  this  objection  to  say  that  the 
whole  interest  in  the  property  is  represented  by  the  insured,  as 
tl^e  object  of  the  provision  is,  to  inform  the  company  of  the  real 
interest  of  the  parties  they  are  contracting  with ;  and  it  has  a 
right  to  know  whether  they  and  each  one  of  them  are  owners, 
mortgagees,  lessees,  or  mere  strangers. 

Poland ,  and  Belden  £  Ide,  for  the  plaintiffs. 

Wilbur  had  an  insurable  interest  in  the  property  insured,  both 
at  the  time  the  insurance  was  effected,  and  also  at  the  time  of  the 
loss.  The  contract  between  him  and  the  company  was,  in  effect, 
a  lease  of  the  mill  and  all  the  tools  and  machinery  for  two  years, 
which  had  not  expired  at  the  time  of  the  fire.  He  paid  a  fixed 
and  certain  rent  for  the  use  of  the  property,  and  was  entitled  to 
all  the  profits ;  and  as  between  him  and  the  company  he  was  to 
pay  all  the  debts  contracted.  The  device  of  calling  him  an  agent, 
and  allowing  him  to  use  the  name  of  the  company  in  the  business, 
was  for  the  purpose  of  giving  him  credit.  The  entire  interest  in 
all  the  property  insured,  was  in  the  company  and  Wilbur ;  and  it 
was  not  necessary  to  specify  how  the  interest  was  divided  between 
them. 

The  opinion  of  the  court  was  delivered  by 
Boyce,  J.     The  policy  upon  which  this  suit  was  brought,  was 
issued  to  the  Essex  Mills  Go.  and  George  H.  Wilbur ;  and  the  only 
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question  which  has  been  made  in  this  court  is  as  to  the  construction 
to  be  put  upon  the  condition  required  to  be  inserted  in  the  policy, 
that  "  if  the  interest  or  property  insured  be  leasehold,  or  that  of 
mortgage,  or  any  other  interest  not  in  fee  simple  in  case  of  real 
estate,  or  absolute  as  to  }>ersonal  property,  such  must  be  made 
known  to  this  company,  and  expressed  in  the  policy."  It  is  ad- 
mitted that  the  Essex  Mills  Company  and  Wilbur  were  the  abso- 
lute owners  of  the  property  insured  at  the  time  the  insurance  was 
effected.  But  the  plaintiff  claims  that  the  condition  above  recited 
required  that  the  interest  of  each  in  the  property  should  have 
been  specifically  defined,  and  that  a  neglect  to  so  define  it,  vitiated 
the  policy.  We  think  this  condition  is  only  obligatory  upon  the  in- 
sured in  cases  where  the  united  interest  of  the  insured  in  the  prop- 
erty was  less  than  absolute.  The  object  of  this  requirement 
seems  to  have  been  for  the  protection  of  the  company  in  ca^s 
where  the  interest  of  the  insured  in  the  property  insured,  was  less 
or  different  than  represented.  We  have  seen  that  no  such  com- 
plaint can  be  made  hero,  and  the  judgment  of  the  county  court  is 
affirmed. 


The  Rensselaer  &  Saratoga  Rail  Road  Company  v.  Miller  & 

Knapp,  Trustees  ;  and  Cross  Bill,  Miller  &  Knapp, 

Trustees,  v.  The  Rensselaer  &  Saratoga 

Railroad  Company  et  als. 

[In  Chancery.] 

Trustee9 $  Lien  upon  the  Tru9t  Property  for  Reimbursement  of 
Expenses  Incurred  in  the  Execution  of  the  Trust. 

Trustees  have  an  inherent  equitable  right  to  be  reimbursed  all  expenses  reasonably 
incurred  in  the  execution  of  the  trust;  and  it  is  immaterial  that  there  are  no  provi- 
sions for  such  expenses  in  the  instrument  of  trust. 

All  such  expenses  are  a  lien  upon  the  trust  property;  and  the  trustee  will  not  be  com- 
pelled to  part  with  the  property  until  such  expenses  are  paid. 

Held,  that  in  this  case  the  trustees  had  done  nothing  whereby  they  had  lost  such  Uea. 


OCTOBER,  1874.  147 


Rensselaer  &  Saratoga  R.  R.  Co.  v.  Miller  &  Knapp,  trustees. 


The  case  was  this :  The  Rutland  &  Washington  B.  B.  Co. 
was  incorporated  in  this  state,  November  13,  1847,  to  construct 
and  operate  a  road  from  Rutland  to  the  New  York  state  line, 
there  to  connect  with  the  Troy  &  Butland  B.  R.  On  June  24, 
1850,  it  leased  from  the  latter  company  the  franchise  and  right  to 
construct  its  road  from  the  state  line  to  Salem,  N.  Y. ;  and  on 
June  17, 1852,  it  also  leased  from  the  latter  company  the  residue 
of  its  road,  extending  to  Eagle  Bridge.  The  Rutland  &  Wash- 
ington road  made  three  mortgages  as  follows  : 

June  15,  1850,  one  for  $250,000  to  Daniel  S.  Miller  and  Shep- 
herd Knapp,  trustees,  upon  the  road  from  Rutland  to  the  state 
line.  There  was  also  a  similar  mortgage  of  the  New- York  por- 
tion of  the  road,  which  was  not  enforced. 

November  1,  1852,  one  for  $550,000,  upon  the  road  from  Rut- 
land to  Salem,  under  which  Jay  Oould  became  sole  trustee. 

October  24, 1855,  one  for  $1,200,000,  upon  the  road  from  Rut- 
land to  Eagle  Bridge,  under  which  Benjamin  E.  Bates,  Jay  Gould, 
and  Frederick  E.  Woodbridge  became  trustees. 

The  trustees  under  the  third  mortgage  went  into  possession. 
The  title  to  the  Troy  &  Rutland  road  became  vested  in  Jay 
Gould  under  a  foreclosure  in  New  York.  The  rights  and  prop- 
erty acquired  by  the  Rutland  &  Washington  in  the  state  of  New 
York,  became  vested  iu  William  T.  Hart,  under  a  series  of  judi- 
cial proceedings  in  that  state.  The  Troy,  Salem  &  Rutland  R.  R. 
Company  was  organized  June  2d,  1865,  under  the  laws  of  New 
York,  and  Gould  and  Hart  conveyed  to  this  company  the  road 
from  Eagle  bridge  to  the  state  line. 

The  Troy,  Salem  &  Rutland  Company  became  consolidated 
with  the  orators,  June  15,  1865,  by  deed  of  that  date,  contain- 
ing covenants  of  warranty ;  and  the  orators  have  since  ope- 
rated the  entire  road  from  Eagle  bridge  to  Rutland.  Its  title  to 
that  portion  of  the  road  between  Rutland  and  the  state  line  was 
acquired  as  follows : 

In  1856,  Miller  and  Knapp,  trustees,  brought  suit  in  Rutland 
county,  to  foreclose  said  first  mortgage.  The  company  defended ; 
and  in  1863  the  supreme  court  adjudged  the  mortgage  valid.  See 
36  Yt.  452.     On  April  22,  1865,  a  decree  was  made,  stating  the 
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amount  due  so  far  as  then  ascertained,  to  wit,  on  195  bonds,  to 
be  $338,137.07  ;  and  limiting  the  time  for  redemption  to  the  8th 
of  June,  1865.    No  payment  under  this  decree  was  made  to  the 
trustees.     On  November,  22,  1866,  the  then  owners  of  said  195 
bonds,  organized  a  corporation  called  the  Salem  &  Rutland  Rail- 
road Company.    This  company  leased  its  road  to  the  Troy,  Sa- 
lem &  Rutland  road  on  March  16,  1867,  and'  afterwards  released 
the  last-named  company  from  the  covenants  of  the  lease,  in  con- 
firmation of  the  title  of  the  orators.     Meanwhile  .the  claims  of 
other  of  the  bondholders  under  the  first  mortgage,  were  adjusted 
before  a  master ;  and  after  a  hearing  before  the  supreme  court 
(40  Vt.  399),  a  second  decree  was  made  Sept.  3, 1868,  providing 
for  payment  of  the  further  sum  of  $51,956.09,  on  or  before  Nov. 
12,  1868 ;  and  also  providing,  that  in  case  of  payment  by  the 
defendants  in  said  suit,  to  wit,  Bates,  Woodbridge,  and  others, 
trustees  under  said  third  mortgage,  said  defendants  should  be 
subrogated  to  all  rights  which  would  be  acquired  by  the  orators 
under  said  decrees  in  case  of  default  of  payment  as  decreed.     No 
payment  was  made  to  the  trustees  under  said  decrees,  but  every 
bondholder  was  paid  in  full  by  parties  entitled  to  redeem  ;  and  all 
costs  provided  for  by  said  decrees  were  also  paid. 

The  trustees,  Miller  &  Knapp,  having  moved  in  said  suit  for 
a  writ  of  possession,  this  action  was  brought  by  the  orator,  then 
operating  said  road  under  title  acquired  as  aforesaid,  to  enjoin 
further  proceedings  on  the  part  of  said  trustees ;  and  for  general 
relief.  The  orator  offered  in  its  bill  to  liquidate  and  discharge 
all  legal  or  equitable  liens  upon  the  road  in  favor  of  Miller  & 
Knapp,  or  any  other  persons,  if  any  such  existed.  Miller  & 
Knapp  filed  a  cross  bill,  claiming  a  lien  upon  the  road  for  their 
services  and  the  services  of  their  counsel.  The  specific  claims 
made  by  them,  as  disclosed  by  the  pleadings  and  evidence,  were 
as  follows : 

1.  $7,744.80  paid  said  counsel  by  D.  M.  Wilson,  then  a  bond- 
holder, in  1864. 

2.  $3,500  paid  said  counsel  in  1864  by  George  F.  Cobb,  then 
also  a  bondholder. 

3.  $1,500  paid  said  counsel  by  Knapp  in  1868,  and  subsequently. 
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4.  Further  services  of  their  counsel,  H.  E.  Stoughton,  deceased. 

5.  Services  of  Knapp  as  trustee. 

Said  trustees  claimed  that  they  were  personally  holden  for  the 
money  advanced  by  Cobb  and  Wilson.  It  appeared  that  said 
foreclosure  suit  was  brought  by  a  committee  of  the  bondholders, 
who  controlled  the  suit  until  their  bonds  were  purchased  in  1864 
by  parties  interested  in  perfecting  the  arrangement  under  which 
the  orators  obtained  their  title  as  aforesaid,  and  who  retained 
their  own  counsel,  and  provided  for  their  payment.  Knapp  had 
received  a  bond  for  $1000  for  his  services.     Miller  made  no  claim. 

No  application  in  regard  to  services  of  the  trustees  or  their 
counsel,  was  made  in  connection  with  either  decree  ;  and  no  pro- 
vision concerning  the  same  was  contained  in  the  mortgage. 

Prout,  Simons  $  'Walker,  for  the  orator. 

If  the  property  had  been  redeemed  by  a  payment  of  the  mort- 
gage, no  ground  would  exist  upon  which  either  claim  now  made, 
could  be  enforced  against  the  corporation  or  the  property.  Pay- 
ment of  the  amount  due  on  the  mortgage,  to  the  party  entitled, 
constitutes  a  redemption.  Bell  v.  The  Mayor,  10  Paige,  49 ; 
Franklin  v.  Oorham,  2  Day,  142.  And  the  mortgage  is  the  only 
lien  upon  the  road  and  property  which  the  court  can  recognize. 
Bellinger  v.  Shafer,  2  Sanf.  Ch.  297.  The  general  rule  is,  that 
the  mortgagee  shall  get  nothing  beyond  the  principal  and  interest 
of  his  debt.  1  Hilliard  Mort.  454,  512.  Even  in  the  case  of  a 
mortgagee  in  possession,  he  cannot  be  allowed  compensation  for 
his  care  and  management  of  the  estate.  1  Hilliard  Mort.  450 ; 
Chapman  v.  Smith,  9  Vt.  153  ;  Breckenridge  v.  Brooks,  2  A.  K. 
Marsh.  339.  Or  for  clearing  wild  lands.  1  Johns.  Ch.  385.  Or 
for  moneys  paid  out  for  insurance.  1  Hopkins,  283 ;  Saunders 
v.  Frost,  5  Pick.  259. 

Again,  a  redemption  by  payment  Of  a  decree,  cuts  off  all  claims 
like  those  here  presented.  The  case  is,  then,  one  of  ordinary 
foreclosure.  The  claims  made,  if  allowable,  would  be  a  charge 
against  the  fund ;  a  loss  which  the  bondholders  must  sustain. 
The  extent  of  the  charge  or  lien  upon  the  mortgaged  property  is 
fixed  by  the  decree,     If  anything  more  was  to  be  claimed  under 
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the  mortgage,  the  trustees  u  should  have  taken  care  "  that  tbe 
decree  contained  directions  to  a  master  to  ascertain  and  make  just 
allowances,  <&c.  Hill  Trust.  845-6,  852 ;  Hosack  v.  Rogers,  9 
Paige,  461.  Both  decrees  have  been  paid  in  full.  All  bond- 
holders have  been  paid  the  amount  found  by  the  decrees  to  be 
due  them  for  principal  and  interest,  and  the  costs  have  been  paid 
to  the  solicitor  cf  the  orator,  with  interest.  The  redemption 
money  having  in  every  case  been  received  by  the  party  entitled, 
payment  on  the  day  fixed  was  waived,  and  the  redemption  is  com- 
plete. Converse  v.  Cook  et  aL  8  Vt.  164 ;  Batchelder  v.  Robin- 
son,  6  N.  H.  12. 

The  proceedings  in  the  foreclosure  suit,  subsequent  to  the  first 
decree,  were  inoperative  to  affect  the  title  of  the  orator.  Gen. 
Sts.  ch.  28,  §§  103,  112;  Austin  v.  Rutland  R.  R.  Co.,  5  Vt. 
215,  240,  et  seq. 

Treating  the  second  decree  as  a  valid  one,  the  trustees  under 
the  third  mortgage,  having  substantially  paid  the  decree  by  paying 
the  amount  found  due  upon  all  the  bonds  to  the  parties  holding 
them,  and  costs,  are  by  its  terms  subrogated  to  all  the  rights  of 
the  orators  under  said  several  decrees,  and  entitled  to  hold  the 
mortgaged  estate  by  the  same  title  as  is  by  said  decrees  conferred 
upon  the  orators  in  the  event  of  a  default  of  payment.  They  are 
therefore  now  entitled,  if  any  one,  to  be  let  into  the  possession  of 
the  road ;  and  can  stand,  not  only  upon  their  organization  of  the 
Salem  &  Rutland  Co.  under  the  statute,  but  also  upon  the  language 
of  the  decrees.  The  above  provisions  of  the  decree  are  a  waiver  of 
all  claims  of  the  orators  antagonistic  thereto.  The  case  shows  that 
they  were  carefully  inserted  for  the  express  purpose  of  making 
perfect  and  complete  the  title  which  is  now  claimed  to  be  subject 
to  further  leins.  The  payment  to  the  bondholders  was  with  full 
knowledge  of  Knapp  and  his  counsel ;  and  it  was  b  payment 
which  the  defendants  in  the  foreclosure  suit  were  entitled  to  make 
without  notice  to  the  trustees. 

The  trustees  can  look  only  to  the  fund,  or  the  bondholders  per- 
sonally. Perry,  §  933.  If  the  trust  fund  is  insufficient  for  the 
reimbursement  of  the  trustees,  they  may  call  on  the  cestui*  que 
trust,  and  recover  of  them  personally  reasonable  compensation 
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for  the  time,  trouble,  and  money  expended.  Perry  §  909 ;  Balch 
v.  Hyham,  2  P.  Wms.  453  ;  ex  parte  Chippendale,  4  De.  G.  M. 
&  6.  19,  54 ;  Phene  v.  Gillam,  Hare,  9,  13.  These  charges  do 
not  follow  the  bonds,  but  the  trustees  must  follow  the  bondholders 
for  whose  benefit  the  services  were  performed,  and  who  received 
the  money  realized  thereby.  But  if  the  trustees  by  their  laches 
have  lost  their  remedy  against  their  cestuis  que  trust,  that  is  no 
reafon  why  the  road  should  pay.  Towle  v.  Mack,  2  Vt.  19. 
The  property  mortgaged  belonged  to  other  parties  than  the  mort- 
gagees, excepting  so  far  as  the  mortgage  deed  provided  by  way 
of  security  to  the  bondholders.  Nothing  but  taxable  costs  can  be 
charged  against  it.  Union  Ins.  Co.  v.  Van  Rensselaer,  4  Paige,  87. 
The  services  of  counsel  resulting  in  the  first  decree,  were  paid 
for  by  the  bondholders,  who  about  that  time  sold  their  bonds  to 
the  assignors  of  the  present  orator.  No  lien  exists  in  favor  of  the 
trustees  for  their  own  services  either  before  or  after  the  first  de- 
cree, or  for  their  services  and  the  services  of  their  counsel  after  the 
first  decree. 

E.  W.  Stoughton,  for  Miller  &  Knapp  and  Cobb  &  Wilson. 

The  trustees,  under  the  decrees  of  foreclosure,  had  a  lien  upon 
the  mortgaged  property  for  the  payment  of  their  services  and  of 
such  sums  as  they  had  paid  or  become  liable  to  pay  in  the  execu- 
tion of  their  trust. 

Such  lien  has  not  been  lost  by  the  organization  of  the  Salem  & 
Rutland  R.  R.  Co.  Until  the  final  decree  of  September,  1868,  the 
bondholders  could  not  lawfully  form  a  corporation  for  the  pur- 
pose of  taking  possession  of  and  operating  the  road  of  the  old 
company.  Assuming,  however,  that  the  Salem  &  Rutland  Co. 
was  lawfully  organized,  it  could  acquire  no  greater  or  other  rights 
as  against  the  lien  of  the  trustees,  than  were  possessed  by  the 
bondholders  thus  organizing.  In  equity,  and  for  this  purpose, 
their  right  was  the  right  which  the  new  corporation  acquired, 
neither  more  nor  less. 

The  trustees,  Miller  &  Knapp,  are  entitled  to  a  fair  remunera- 
tion for  their  services  as  trustees,  and  to  be  reimbursed  all  sums 
expended,  and  for  payment  of  all  liabilities  incurred  in  the  execu- 
tion of  their  trust. 
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The  opinion  of  the  court  was  delivered  by 

Barrett,  J.    It   is  apparent  in  the  came  that  the  trustees, 
Miller  &  Knapp,  held  a   position  such   as  to  entitle  them  to 
charge  upon  the  subject-matter  of  the  trust  such  compensation 
and  reimbursement  as  they  ought  to  have  by  reason  of  what  they 
did  and  incurred  in  the  administration  of  the  trust.     See  Perry 
on  Trusts,  §§  760,  907,  909,  910.     They  were  holding  their  posi- 
tion for  the  behoof  of  all  the  parties  interested  in  the  subject  of 
the  trust ;  and,  in  the  first  instance,  for  the  parties  beneficially 
interested  in  the  first  mortgage,  viz :  the  Rutland  &  Washington 
R.  R.  Go.  mortgagor,  and  the  holders  of  the  bonds  secured  by 
said  mortgage.     The  primary  object  of  having  said  trustees  was, 
to  enable  the  security  to  be  created  and  rendered  effectual  for  the 
bondholders.    The  expenses  of  a  trustee  in  the  execution  of  the 
trust,  are  a  lien  upon  the  estate  ;  and  he  will  not  be  compelled  to 
part  with  the  property,  until  his  disbursements  are  paid.     Perry 
§  907.     If  the  trust  fund  is  insufficient  for  such  reimbursement,  he 
may  call  on  the  cestui  que  trust,  in  whose  behalf  and  at  whose 
request  he  acted,  and  recover  of  him  personally  reasonable  com- 
pensation for  the  time  and  trouble  and  money  expended.    Perry 
§  909 ;  Hill  578.    Trustees  have  an  inherent  equitable  right  to  be 
reimbursed  all  expenses  which  they  reasonably  iucur  in  the  exe- 
cution of  the  trust,  and  it  is  immaterial  that  there  are  no  provi- 
sions for  such  expenses  in  the  instrument  of  trust.     If  a  person 
undertakes  an  office  for  another  in  relation  to  property,  he  has  a 
natural  right  to  be  reimbursed  all  the  money  necessarily  expended 
in  the   performance   of  the  duty.     Perry  §  910.     The  costs  of 
winding  up  a  trust  and  distributing  the  money  x  and  all  expenses 
for  documents,  deeds,  and  other  papers,  must  be  paid  from  the 
trust  fund.    lb.  §  933.     The  trustee's  lien  cannot  be  allowed  to 
control  the  estate  in  such  manner  as  to  destroy  the  trust ;  but  no 
conveyance  will  be  ordered  or  allowed  until  he  is  repaid.     lb. 
§  907.     The  concurrence  of  a  co-trustee  is  not  necessary  for  the 
incurring  of  expenses,  if  the  expenses  are  proper  in  themselves. 
lb.  912. 

We  have  not  deemed  it  important  to  make  a  wider  or  more  de- 
tailed citation  of  authorities,  for  the  reason  that  those  citations, 
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and  the  cases  therein  referred  to,  answer  all  the  exigencies  of  the 
case  and  the  occasion. 

The  foregoing  citations,  with  the  cases  referred  to,  state,  and 
give  practical  illustration  of,  the  established  doctrines  of  the  law 
applicable  and  controlling  in  the  present  case. 

The  property  and  rights  conveyed  to  the  trustees  by  the  mort- 
gage, constituted  the  value  of,  and  ultimately  became,  under  the 
foreclosure,  the  substitute  for,  the  bonds.  That  property,  in  its 
connection  with  the  franchise,  became  charged  with  the  lien  of 
the  trustees  ;  and  it  remains  so  charged,  unless  the  trustees  have 
done  something  that  has  operated  a  discharge  of  it.  What  has 
been  done  by  the  cestuis  que  trust  since  the  foreclosure,  in  the 
matter  of  transferring  the  bonds  and  the  rights  appertaining 
thereto, — what  has  been  done  in  the  matter  of  organizing  a  new 
corporation  by  the  bondholders  in  virtue  of  said  foreclosure,  and 
taking  possession  of  the  property,  and  transferring  the  possession 
and  right  of  possession  to  Rensselaer  <fe  Saratoga  R.  R.  Co,. — can- 
not, of  itself,  relieve  the  trust  property  of  the  trustees'  lien.  All 
this  has  been  done  by,  and  in  the  right  of,  the  bondholders  under 
said  first  mortgage.  The  fact  that  subsequent  mortgagees,  by  rea- 
son of  their  right  in  equity  to  redeem  the  first  mortgage,  and  in 
order  to  derive  benefit  to  themselves  as  subsequent  mortgagees, 
have  seen  fit  to  buy  up  the  interest  of  the  first  mortagagees,  and 
thus  combine  in  themselves  the  rights  of  both  mortgagor  and  mort- 
gagee under  the  first  mortgage,  and  that  they  have  done  this  in- 
stead of  redeeming  the  first  mortgage  by  paying  the  amount  fixed 
by  said  decree  of  foreclosure, — does  not  touch  the  right  of  the 
trustees  to  hold  .all  the  lien  originally  existing  in  them  for  their 
service  and  expenses  of  administering  the  trust.  Nor  is  that  lien 
affected  by  the  fact  that  the  trustees  might  have  a  personal  claim 
therefor  against  the  bondholders.  In  reference  to  that  lien  as 
giving  them  an  interest  in  the  property,  or  its  representative  equi- 
valent— the  redemption  money — it  was  their  province  to  have 
had  that  money  paid  to  them.  If  it  had  been  so  done,  then  it  is 
agreed  they  could  have  retained  of  it  enough  to  satisfy  their 
reasonable  charges  for  service  and  disbursements.     But  the  bond- 
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holders  —the  cestui*  que  trust — saw  fit  to  arrange  the  matter  with 
their  adversaries  in  interest,  so  as  to  let  the  decree  have  full  effect 
on  the  title  as  between  mortgagor  and  mortgagee,  without  the 
payment  of  the  redemption  money  to  the  trustees.  The  legal  title 
by  the  foreclosure  unredeemed  by  payment  of  the  money  to  the 
trustees,  who  had  an  interest  in  it  by  way  of  said  lien,  is  still  in 
the  trustees ;  and  if  parties  would  get  rid  of  them  by  a  resort  to  a 
court  of  equity,  as  in  the  present  case,  it  must  be  by  doing  to- 
wards the  tru  tees,  what  the  trustees  would  have  done  for  them- 
selves in  case  the  money  had  been  paid  to  them  in  redemption  of 
the  foreclosure. 

The  cases  and  doctrine  produced  and  urged  against  the  trustees 
in  the  argument,  are  right  and  conclusive  as  between  mortgagpr 
and  mortgagee,  as  to  the  effect  of  a  decree  of  foreclosure  and  re- 
demption under  it,  or  buying  in  the  mortgagee's  interest  in  lieu  of 
strict  redemption.  Those  cases  do  not  involve  the  interest  and 
right  of  a  party,  like  the  trustees  in  this  case,  who  have  a  lien  as 
against  both  mortgagor  and  mortgagee,  upon  the  trust  property 
and  its  avails. 

All  the  parties  in  this  cause  claiming  against  the  trustees,  are 
chargeable  with  knowledge  of  the  relations  of  said  trustees,  and 
of  their  rights  arising  from  said  relations.  Such  parties  are 
standing  in  this  litigation  upon  rights  derived  from  the  immediate 
parties  to  the  creation  of  said  trust,  and  are  claiming  to  have  and 
enjoy  the  fruits  of  the  administration  of  said  trust,  resulting  in 
said  foreclosure  of  the  first  mortgage.  It  is  not  shown  that  said 
trustees  have  released  or  lost  their  lien  and  rights  by  anything 
they  have  done  or  omitted  in  reference  to  transfers  and  transac- 
tions between  the  parties  interested  in,  and  affected  by,  said  first 
mortgage  and  its  foreclosure. 

Under  the  cross  bill,  the  claim  on  the  score  of  advances  by  Mr. 
Cobb  and  Mr.  Wilson,  is  proper  for  consideration  and  adjudica- 
tion. If  those  advances  were  a  gratuity  to  the  common  interest 
involved  in  the  foreclosure  suit,  that  would  end  the  claim.  If,  on 
the  other  hand,  they  were  designed  and  understood  as  supplying 
a  temporary  and  then  present  need  of  funds  iu  the  course  of  the 
administration  of  the  trust,  then  the  trustees  should  be  held  ac- 
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countable  to  them  for  those  advances,  and  the  property  be  charge- 
able for  the  same. 

The  claim  of  compensation  for  services  by  the  trustees,  is  also 
proper  for  adjudication  under  the  cross  bill  ;  and  any  allowance 
therefor  will  be  chargeable  on  said  property. 

The  matter  of  fees,  claimed  to  be  due  from  the  trustees  to  the 
estate  of  Mr  Stoughton,  stands  on  the  same  ground.  Whatever 
services  were  procured  by  the  trustees  to  be  rendered  by  Mr. 
Stoughton  in  the  relations  they  sustained  as  trustees,  and  were 
reasonable  and  proper,  are  to  be  compensated  for  by  the  trustees, 
and  charged  upon  the  trust  property. 

We  are  unable  to  find  that  either  the  trustees,  personally,  or 
Mr.  Stoughton  as  their  attorney  and  counsel,  were  so  connected 
with,  or  participating  in,  the  negotiations  and  transactions  that 
have  resulted  in  the  title  and  rights  now  existing  in  the  Rensse- 
laer <fc  Saratoga  R.  R.  Co.,  as  to  disentitle  a  proper  allowance  for 
services  of  Mr.  Stoughton,  rendered  for  the  trustees  in  the  dis- 
charge of  their  duties  and  assertion  of  their  rights  as  such  trus- 
tees. 

These  several  subjects  of  claim  will  be  referred  to  a  master,  to 
ascertain  and  report  to  the  court  of  chancery  whatever  may  legit- 
imately appertain  thereto,  to  the  end  that  they  may  be  duly  con- 
sidered and  adjudicated  by  that  court. 

The  decree  is  reversed  and  cause  remanded,  with  a  mandate 
as  above  indicated. ' 


The  Village  of  Rutland  v.  Jacob  Edgerton. 
Water  Rights  in  the  Village  of  Rutland.     Acts  of  1858,  No.  76. 

An  incorporated  aqueduct  company  which  supplied  its  several  members,  who  were 
called  post-holders,  with  water  through  posts  at  their  residences,  conveyed  by  in- 
denture its  aqueduct  to  the  plaintiff,  an  incorporated  viMage,  but  provided  that  the 
several  proprietors  of  posts  in  said  aqueduct,  should  at  all  times  be  entitled  to  draw 
water  therefrom,  "  in  such  quantities,  and  upon  the  payment  annually  or  semi-an- 
nually of  such  sum  by  each,  as  shall  be  determined  by  a  joint  committee  of  six," 
to  be  appointed  in  equal  numbers  by  the  parties  to  the  indenture.    Said  committee 
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were  appointed,  and  fixed  rates,  and  resolved  that  if  the  rates  established  by  the 
plaintiff's  water  commissioners  should  be  thereafter  changed,  the  rates  fixed  by 
them  should  be  changed  in  the  same  ratio  ;  and  also  resolved,  that  said  post-holders 
should  be  entitled  to  draw  water  by  gauge  or  stop-cock,  at  their  option  ;  but  if  by 
gauge,  that  the  same  should  be  under  the  control  of  said  commissioners.  Hdd,  tha 
said  committee  did  not,  by  their  resolutions,  delegate  or  attempt  to  delegate  their 
authority  to  said  water  commissioners. 

The  rates  established  by  said  committee  were,  that  families  holding  posts  in  said 
aqueduct,  not  exceeding  five  in  number,  should  be  entitled  to  water  at  the  rate  of 
five  dollars  a  year,  payable  in  advance  ;  families  with  more  than  five  person?  and 
not  exceeding  seven,  six  dollars;  families  with  more  than  seven  persons,  seven  dol- 
lars; for  each  horse  and  cow,  fifty  cents.  At  the  time  said  rates  were  fixed,  water- 
closets  cleansed  with  water,  were  not  in  use  in  the  vicinity,  and  did  not  come  into 
use  till  some  time  thereafter,  when  the  defendant,  who  was  a  i>ostrholder,  put  one 
into  his  house,  and  drew  water  by  means  of  a  stop-cock,  but  used  no  more  than 
when  he  drew  by  a  gauge.  Held,  that  the  use  of  the  water  for  said  water-closet  was 
a  new  use,  not  provided  for  by  the  rates  established  by  said  committee,  except  by 
the  application  of  the  rule  by  them  provided  for  changing  said  rates. 

Held,  also,  that  the  defendant  was  liable  in  an  action  founded  on  §  4,  No.  76,  of  the 
Acts  of  1858,  for  using  the  water  for  said  water-closet,  without  permission  of  said 
water  commissioners,  or  paying  or  tendering  extra  rent  therefor. 

Trespass  on  the  case  for  using  water  from  the  plaintiff's  aque- 
duct, without  permission  of  the  plaintiff's  water  commissioners, 
brought  upon  §  4,  No.  76,  of  the  Acts  of  1858,  entitled,  "  An 
act  in  addition  to  an  act  incorporating  the  village  of  Rutland."* 
Plea,  the  general  issue,  and  trial  by  the  court,  March  term,  1873, 
Rutland  county,  Wheeler,  J.,  presiding. 

Many  years  ago  a  corporation  was  formed  for  the  purpose  of 
supplying  the  corporators  with  water  in  the  village  of  East  Rut- 
laud,  which  was  the  same  village  which  now  constitutes  the  plain- 


*  Whereby  it  is  enacted: 

"  Sec.  1.  The  village  of  Rutland,  in  addition  to  the  officers  it  is  now  authorized  to 
appoint,  may  appoint  three  water  commissioners,  each  one  to  hold  his  office  for  the 
term  of  three  years  from  the  first  day  of  July  next  after  his  election. 

"  Sec.  3.    The  water  commissioners  which  have  been  or  may  be  appointed  by  said 
village,  two  of  whom  shaU  constitute  a  quorum  for  transacting  business,  shall  have 
;\  the  control  and  management  of  the  aqueduct  laid  by  said  village;  may,  from  time  to 

\  time,  grant  permits  for  the  water  from  said  aqueduct,  and  upon  such  terms  and  con- 

ditions  and  for  such  compensation  or  rent,  as  they  shall,  from  time  to  time,  estab- 
lish and  prescribe,  subject  to  such  rules  and  i  eg  illations  as  may  be  established  by 

said  viUage. 

"  Sec.  4.  If  any  person  shall  use  any  of  the  water  from  said  aqueduct  without  the 
permission  of  said  commissioners,  an  action  of  trespass  on  the  case  may  be  maintained 
by  said  village  against  him  for  the  recovery  of  damages  therefor,  with  fuU  costs." 
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tiff  corporation ;  and  that  corporation  brought  water  in  an  aque- 
duct to  that  village,  and  convened  it  in  logs  to  the  houses  of  the 
several  corporators,  who  received  the  water  there  through  posts 
connected  with  the  logs  and  aqueduct,  for  the  accommodation  and 
use  of  themselves  and  families.  The  aqueduct,  logs,  posts,  and 
water,  were  under  the  control  of  the  officers  of  the  aqueduct  cor- 
poration ;  and  means  for  paying  the*  expenses  were  obtained 
by  assessments  upon  the  corporators  using  water  from  posts, 
who  were  called  in  their  records  and  proceedings,  post-holders. 
In  1852,  the  plaintiff  corporation  was  authorized  by  the  legisla- 
ture to  acquire  the  rights  of  said  water  corporation  ;  and  in  1857 
an  arrangement  was  made  between  the  two  corporations  for  a 
transfer  of  the  aqueduct  of  said  water  corporation  to  the  plaintiff, 
and  on  the  26th  of  August  in  that  year  a  contract  and  conveyance 
for  that  purpose  was  made  and  executed  between  said  corporations, 
whereby  it  was  covenanted : 

"That  the  party  of  the  first  part  [said  post-holders],  in  con- 
sideration of  the  covenants,  agreements,  and  conditions  herein- 
after stipulated  and  contained  on  the  part  of  the  party  of  the 
second,  have  demised,  leased,  and  to  farm-let  to  the  party  of  the 
second  part,  all  the  aqueduct  now  owned  and  enjoyed  by  the  party 
of  the  first  part,  with  all  the  privileges,  rights  of  way  and  entry 
upon  lands  of  individuals  for  the  purpose  of  repairing,  relaying, 
and  maintaining  said  aqueduct,  and  the  right  of  taking  water  by 
means  of  said  aqueduct,  that  now  appertain  and  belong  to  said 
party  of  the  first  part,  for  and  during  the  term  of  one  thousand 
years."  Habendum,  u  to  use,  occupy,  and  enjoy  for  the  purpose  of 
supplying  the  inhabitants  of  the  village  of  Rutland  and  vicinity  with 
water,  iu  such  manner  and  upon  such  reasonable  terms  and  con- 
ditions as  shall  be  prescribed  by  the  said  party  of  the  second  part." 

And  whereby  the  plaintiff  covenanted  to  relay  the  main  branch 
of  said  aqueduct  in  certain  portions  of  the  village,  within  one  year, 
with  suitable  provision  for  taking  water  therefrom  to  the  several 
posts  used  by  the  party  of  the  first  part.  And  whereby  it  was 
further  covenanted  as  follows : 

"The  said  party  of  the  second  part  further  covenants  and 
agrees  with  the  party  of  the  first  part,  that  the  several  proprietors 
of  posts  in  the  aqueduct  now  owned  by  the  party  of  the  first  part, 
shall  at  all  times  be  entitled  to  draw  water  from  said  new  aque- 
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duct  in  such  quantities,  and  upon  the  payment  annually  or  semi- 
annually of  such  sum  by  each,  as  shall  be  determined  by  a  joint' 
committee  of  six,  three  of  which  committee  to  be  appointed  by  the 
party  of  the  first  part,  and  three  by  the  party  of  the  second  part. 
u  It  is  mutually  covenanted  and  agreed  between  the  parties, 
that  the  party  of  the  second  part,  except  as  above  stipulated, 
shall  have  the  sole  control  of  the  distribution  and  disposition  of 
the  water  conveyed  in  said  aqueduct,  and  may  receive  and  collect 
all  sums  for  the  use  or  rent  of  said  water,  and  may  require  of 
those  who  use  the  water  payment  thereof  in  advance." 

The  committee  provided  fo?*  in  said  contract,  were  duly  ap- 
pointed in  July,  1858  ;  and  in  August  of  that  year,  acted  upon  the 
business  of  their  appointment,  and  reported  to  the  parties  inter- 
ested, six  resolutions,  as  follows : 

"  Resolved,  That  families  holding  posts  in  the  aqueduct  not  ex- 
ceeding five  persons,  shall  be  entitled  to  water  at  the  rate  of  five 
dollars  a  year,  payable  in  advance  ;  families  with  more  than  five 
persons,  and  not  exceeding  seven,  six  dollars ;  families  with  more 
than  seven  persons,  seven  dollars ;  and  for  every  horse  and  cow, 
fifty  cents  each.     *     *     * 

"  Resolved,  That  we  recommend  to  the  water  commissioners  to 
equalize,  as  far  as  possible,  the  expense  of  delivering  the  water  to 
the  proprietors  of  the  old  aqueduct  company. 

"  Resolved*  That  if  the  rates  established  by  the  boards  of  water 
commissioners  for  supplying  others  besides  proprietors  of  the  old 
aqueduct  company,  shall  at  any  subsequent  time  be  altered,  then 
and  in  that  case  the  rates  here  established  by  us  shall  be  raised  or 
lowered  in  the  same  ratio;  provided,  that  in  no  case  shall  the 
proprietors  of  the  old  aqueduct  company  be  required  to  pay  any 
more  than  others  using  the  water,  and  the  rates  fixed  by  us  as 
above  stated,  shall  not  be  altered  before  the  twentieth  day  of  June, 
1859. 

44  Resolved,  That  the  proprietors  of  the  old  aqueduct  shall  be 
entitled  to  receive  the  water  from  the  village  corporation,  by  a 
guage  or  stop-cock,  at  their  option — the  guage  to  be  regulated  and 
controlled  by  the  water  commissioners. 

♦  *  *  *  *  *  *  « 

"  Resolved^  That  the  owners  of  posts  under  the  old  aqueduct 
company,  shall  be  subject  to  all  the  rules,  regulations,  and  direc- 
tions of  the  water  commissioners  not  inconsistent  with  the  fore- 
going resolutions,  the  same  as  others  who  take  the  water." 
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This  report  was  recorded  in  the  records  of  the  old  aqueduct 
company,  next  after  the  record  of  said  contract. 

At  that  time  there  was  a  post  of  said  aqueduct  company  at  the 
house  since  occupied  by  the  defendant,  which  had  been  there  many 
years  for  the  use  of  the  occupants  in  obtaining  water,  and  Charles 
L.  Williams  then  owned  and  occupied  it,  and  drew  water  from  the 
post  for  the  use  of  himself  and  family,  and  he  was  a  corporator 
and  an  officer  of  the  water  corporation.  There  were  then  no  water- 
closets  which  were  cleansed  by  drawing  water,  in  use  by  any  of 
the  post-holders  or  their  families,  nor  by  the  inhabitants  of  the 
village.  Williams  continued  to  occupy  the  house  mentioned,  and 
to  use  the  water  from  the  post  there,  until  he  gave  up  the  occupa- 
tion to  the  defendant ;  and  on  Novomber  3d,  1859,  while  the  water 
was  so  in  use,  and  after  the  plaintiff  took  control  of  the  acque- 
duct  under  said  conveyance,  Williams  conveyed  the  houso,  with 
the  premises  attached  and  the  appurtenances,  to  the  defendant, 
who  has  since  occupied  the  same,  and  used  water  from  the  post. 
The  plaintiff  relaid  the  aqueduct,  as  provided  in  the  contract,  and 
took  control  of  it,  and  the  water  commissioners  established  rates 
for  the  taking  of  water  by  other  persons,  which  were  the  same  as 
those  fixed  by  the  joint  committee  for  post-holders ;  and  the 
water  commissioners  annually  granted  permits  to  persons,  post- 
holders  and  others,  to  use  the  water,  upon  payment  of  the  rates 
annually  in  advance — the  year  for  that  purpose  commencing  on  the 
20th  of  June.  The  defendant,  after  his  purchase  of  Williams, 
claimed  to  be,  acted,  and  was  recognized  by  the  aqueduct  corpo- 
ration as,  a  corporator  and  post-holder,  and  he  sometimes  held 
office  in  that  corporation. 

The  defendant  drew  water  from  his  post  for  several  years  after 
his  purchase,  by  a  gauge,  and  paid  the  water-rates  fixed  by  the 
joint  committee,  to  the  water  commissioners.  Before  the  20th  of 
June,  1864,  families  in  the  village  began  to  use  water-closets 
drawing  water,  and  the  water  commissioners  fixed  a  rate  for  such 
water-closets  at  five  dollars  a  year.  Some  post-holders,  before 
1871,  commenced  using  such  water-closets,  and  paid  the  rate  fixed 
for  such  use.  The  rate  for  horses  was  raised  by  the  water  com- 
missioners, before  June  20th,  1871,  to  one  dollar  and  fifty  cents  a 
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year.  The  defendant,  in  the  fall  of  1870,  put  a  water-closet 
drawing  water  from  the  aqueduct,  into  his  house,  and  com- 
menced using  it,  and  continued  to  use  it  to  some  extent  in  cases 
of  sickness.  He  commenced  taking  water  by  a  stop-cock  in- 
stead of  a  gauge,  before  June  20th,  1871,  and  after  that,  with 
the  use  of  the  water-closet,  he  used  no  more  water  than  he 
had  been  accustomed  to  draw  with  the  gauge.  Before  that 
day  the  water  commissioners  fixed  water  rates  for  all  the 
inhabitants  of  the  village,  among  which  were  rates  for  the 
defendant  the  same  as  for  others  ;  for  his  family,  which  was 
less  than  five  persons,  five  dollars ;  for  a  horse  which  he  kept, 
one  dollar  and  fifty  cents ;  and  for  the  water-closet  he  had  pat 
in  and  commenced  to  use,  five  dollars ;  and  on  that  day,  which 
was  the  regular  day  for  granting  permits,  claimed  those  sums 
of  him.  The  defendant  then  claimed  that  they  had  no  right 
to  demand  of  him  the  rate  fixed  for  a  water-closet,  and  took 
out  more  than  money  enough  to  pay  the  rates  for  his  family  and 
horse,  and  offered  to  pay  for  those.  They  claimed  the  right  to 
the  whole,  and  refused  to  receive  any  unless  he  would  pay  the 
whole.  He  used  the  water  from  the  aqueduct  from  the  20th  of 
June,  1871,  to  the  20th  of  June,  1872,  without  any  permission 
from  the  water  commissioners,  but  with  their  knowledge.  They 
did  not  shut  it  off,  nor  forbid  his  using  it,  and  he  continued  to  draw 
it  as  he  had  been  drawing  since  he  made  the  change  mentioned. 
The  aqueduct  corporation  had  no  meeting  between  January  18th, 
1864,  and  August  12th,  1872,  but  did  not  lose  its  corporate  ex- 
istence. There  was  no  evidence  of  actual  damages  to  the  plain- 
tiff by  this  use  of  water,  other  than  the  evidence  of  the  facts 
stated.  The  plaintiff  claimed  to  recover  the  amount  of  water 
[f  rates  fixed  against  the  defendant  for  that  year.     The  court,  in 

I  order  that  the  rights  of  the  parties  might  be  established  by  the 

supreme  court,  rendered  judgment, proforma>  for  the  defendant; 
to  which  the  plaintiff  excepted. 


Dunton  $  Veazey  and  Edgerton  $  Nicholson,  for  the  plaintiff. 

The  joint  committee  appointed  by  the  aqueduct  company  anJ 

the  village,  agreed  that,  u  if  the  rates  established  by  the  board  oi* 
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water  commissioners  for  supplying  others  besides  proprietors  of 
the  old  aqueduct  company,  should,  at  any  subsequent  time,  be 
altered,  then  and  in  that  case  the  rates  established  by  them  should 
be  raised  and  lowered  in  the  same  ratio."  This  action  of  the 
committee  is  binding  upon  the  members  of  the  old  aqueduct  com- 
pany. The  defendant  virtually  concedes  this  by  offering  to  pay 
81.50  for  water  for  his  horse,  it  being  the  rate  fixed  by  the  water 
commissioners,  when  the  rate  fixed  by  the  joint  committee  was 
only  fifty  cents.  The  committee  do  not  attempt  to  delegate  their 
authority  to  the  water  commissioners.  They  provide  that  the 
rates  fixed  by  them  shall  be  raised  or  lowered^  so  that  the  rates 
shall  be  the  same  for  the  proprietors  of  the  old  aqueduct  as  for 
others.  The  action  of  the  committee  has  been  ratified  by  the  old 
aqueduct  company.  The  case  shows,  as  well  as  the  records,  that 
the  report  of  this  committee  is  recorded  next  to  said  conveyance 
in  the  records  of  the  aqueduct  company.  This  is  evidence  that 
the  company  had  knowledge  of  the  action  of  tho  committee  ;  and 
nothing  appearing  to  the  contrary,  their  assent  thereto  is  to  be 
presumed.  Miller  et  al.  v.  R.  #  W.  R.  R.  Co.  36  Vt.  452,  475 ; 
Curtis  et  al.  v.  Leavitt,  15  N.  Y.  47,  49.  The  case  also  shows 
that  the  water  rates  have  been  changed  from  time  to  time  by  the 
water  commissioners,  and  that  the  old  aqueduct  company,  except 
the  defendant,  have  acquiesced  therein.  The  water  commissioners, 
by  act  of  the  legislature,  are  given  the  control  of  said  aqueduct, 
and  the  authority  to  fix  the  water  rates.  Acts  of  1858,  No.  76. 
If  there  is  any  doubt  about  the  legality  of  the  action  of  said  com- 
mittee, this  act  of  the  legislature  legalizes  it. 

The  defendant  drew  water  by  gauge  for  several  years,  and 
then  changed  to  a  stop-cock.  The  fact  that  he  so  changed,  did 
not  give  him  the  right  to  draw  water  for  any  other  purpose  than 
before.  He  had  no  right  to  the  use  of  water  for  his  water  closet ; 
but  the  water  commissioners  had  the  right  to  sell  it  to  him  and  to 
fix  the  price.  It  is  not  a  sufficient  answer  to  this  for  the  defend- 
ant to  say  that  he  uses  no  more  water  than  used  to  run  through 
his  gauge.  The  water  commissioners  had  the  control  of  the 
gauge,  and  it  was  their  duty  to  see  that  none  of  the  water  was 
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wasted.  Their  failure  to  do  their  duty  in  this  respect,  would  not 
give  the  defendant  the  right  to  claim  that  more  water  should  run 
through  his  gauge  than  was  required  for  the  ordinary  use  of  his 
family  and  domestic  animals.  The  case  shows  that  the  defendant 
used  the  water  for  one  year,  without  the  permission  of  the  water 
commissioners.  He  is,  therefore*  liable  in  this  action  under  §4, 
No.  76,  of  the  Acts  of  1858. 

The  conveyanco  from  the  old  aqueduct  company  to  the  village 
of  Rutland,  gives  the  latter  the  absolute  title  to  said  aqueduct, 
subject  only  to  the  condition  that  it  was  relaid  in  one  year.  The 
obligation  to  furnish  the  old  post-holders  with  water,  is  an  inde- 
pendant  covenant,  the  breach  of  which  would  not  affect  the  title 
to  the  aqueduct.  This  covenant  docs  not  give  the  defendant  the 
right  to  use  the  water  without  obtaining  the  permission  of  the 
water  commissioners.  If  the  water  commissionei's  should  unlaw- 
fully refuse  permission,  the  village  would  be  liable  on  said  cov- 
enant. 

Prouty  Simons  £  Walker  and  W.  H.  Smith,  for  the  defendant. 

The  aqueduct  company  is  a  subsisting  corporation,  and  must  so 
continue,  to  secure  to  it  and  the  post-holders  the  rights  reserved 
in  the  conveyance  to  the  village. 

The  rights  of  the  post-holders  to  their  supply  of  water  from  the 
aqueduct,  for  all  time,  were  attempted  to  be  secured  and  protected 
in  said  conveyance.  The  conveyance  is  substantially  upon  con- 
dition that  the  members  of  the  aqueduct  company  shall  be  at  all 
times  supplied  with  water,  &c. — a  reservation  of  this  right,  and 
on  failure,  the  lease  to  become  void. 

It  will  be  seen  that  the  aqueduct  company  do  not  part  with  its 
right  to  a  voice  in  this  matter,  but  submit  to  a  joint  committee, 
one-half  to  be  of  its  own  members ;  and  there  the  power  controlling 
the  "  distribution  and  disposition  of  the  water,"  rests,  and  must 
remain  forever.  Such  committee  shall  determine  the  "  quantity" 
the  post-holders  may  draw  "  at  all  times."  The  committee  had 
no  authority  to  yield  or  transfer  its  powers  in  this  matter  to  the 
village,  or  its  water  commissioners.  Theirs  is  a  delegated  au- 
thority, not  transferable,  except  under  special  powers  of  substitu- 
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tion.  2  Kent  Com.  G33  ;  White  v.  Fuller,  38  Vt.  193,  208 ;  9 
Vescy,  234,  251.  The  legislature  cannot  aid  in  divesting  the 
owner  of  his  property  and  rights.  It  might  as  well  take  all,  as 
the  part  reserved  in  tho  indenture. 

The  committee  settled  the  basis  and  fixed  the  rates  for  the  post- 
holders  to  receive  water.  They  leave  nothiug  for  the  village  or 
the  water  commissioners,  within  the  scope  of  their  power  to  de- 
termine. This  committee  undertook  to  provide  for  future  change 
in  the  rates  to  the  post-holders — for  their  rates  to  be  more  or  less, 
in  the  same  ratio  as  others.  Their  third  resolution  relates  ex- 
clusively to  rates  and  ratios,  not  to  specific  uses  or  purposes  to 
which  the  origiual  proprietors  might  appropriate  the  water.  The 
basis  was  settled  by  them,  and  determined  for  families  at  rates 
they  fixed,  and  subject  to  increase  or  diminution  by  ratios. 

The  defendant  was  not  dependent  upon  the  volition  of  the  water 
commissioners,  or  their  permit,  for  water  from  the  aqueduct  for 
his  family.  This  right  he  has  perfect  and  complete  under  the 
conveyance  to  the  village  and  the  report  of  said  committee. 

The  case  discloses  no  proper  foundation  for  this  action.  Con- 
sidered as  a  claim  for  damage*  as  such,  none  are  shown,  and  the 
case  so  finds.  The  quantity  of  water  used  can  alone  be  the 
ground  of  claim  for  damages,  and  here  the  case  finds  that  defend- 
ant used  no  more  water  than  he  took  through  his  gauge,  and  no 
more  than  he  was  entitled  to  by  stop-cock — no  more  than  he  drew 
before  his  water-closet  was  provided,  and  the  closet  was  never 
used  only  "  occasionally  in  case  of  sickness."  And  besides,  it 
does  not  appear  that  the  water-closet  was  used  at  all  during  the 
period  from  June  1871  to  June  1872.  But  again,  if  the  rule, 
compensation  merely  for  the  quantity  that  has  been  taken  irre- 
spective of  motive  and  intent,  is  to  be  adopted,  still  the  amount 
should  be  arrived  at  in  view  of  the  measure  of  defendant's  right ; 
and  it  is  not  to  i»c  entirely  governed  by  such  a  use  and  appropri- 
ation of  the  water  as  the  case  shows.  Here  was  no  tortious  act 
of  the  defendant.  He  wanted  the  water  for  his  family.  He  was 
entitled  to  it.     He  tendered  his  money  to  pay  for  it. 

Considered  as  a  claim  for  compensation,  or  for  ">  the  amount  of 
water-rates  fixed  by  the  commissioners  for  that  year,"  the  form 
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of  action  is  inappropriate.  It  is  upon  a  statute,  and  not  upon  a 
contract  liability  ;  for  a  liability  in  the  nature  of  a  tort,  in  which 
an  evil  intent  or  a  bad  motive  is  an  element.  In  short,  it  is  an 
action  for  wrongfully  using  the  water  without  permission,  express 
or  implied,  and  without  right,  and  against  the  will  of  the  proper 
authorities.  Upon  the  facts  disclosed,  the  only  action  to  which 
the  defendant  can  be  subjected  is  an  action  of  assumpsit. 

The  case  shows,  and  we  insist,  that  the  defeudant  did  not  use 
the  water  from  the  aqueduct  without  the  permission  of  the  water 
commissioners.  They  so  allowed  its  use,  so  knew  of  its  use,  and 
did  not  forbid  the  defendant  using  it  and  allowing  it  to  run  into 
his  house,  that  it  cannot  be  said  in  the  sense  of  the  statute,  that 
its  use  "  was  without  the  permission  of  the  water  commissioners." 
Nothing  was  done  by  the  commissioners  to  prevent  such  use. 

The  plaintiff  now  brings  this  action,  only  claiming  to  recover  the 
fixed  rates  for  the  year — a  rule  of  liability  arising  in  assumpsit,  and 
as  upon  a  waiver  of  the  tortious  act  of  defendant  in  the  supposed 
wrongful  appropriation  of  the  water.  The  action  can  be  main- 
tained upon  no  such  principle  ;  and  the  only  way  of  avoiding  the 
difficulty  and  its  effects  is,  to  say  and  hold  that  the  plaintiff  can  in 
this  action  recover  a  compensation  for  what  has  been  actually 
taken,  and  that  must  appear  to  have  been  done  without  right. 
Merrick  v.  Plumley^  99  Mass.  566  ;  Townson  v.  Green,  2  CAP. 
110.  Again — if  the  defendant  had  taken  the  water  under  a  per- 
mit, and  had  the  declaration  counted  upon  a  promise  to  pay,  the 
case  might  merit  a  very  different  consideration.  The  defendant 
has  made  no  such  waiver  of  his  rights  and  claims. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  August  26,  1857,  the  proprietors  and  owners  of  the 
aqueduct  in  East  Rutland,  by  indenture,  conveyed  to  the  plaintiff 
their  aqueduct,  with  all  their  rights  and  privileges  in  taking  and 
conveying  the  water  to  their  several  places  of  abode,  on  certain 
specified  conditions  and  covenants.  It  is  necessary  to  consider  only 
two  of  these  covenants,  in  the  determination  of  the  questions  arising 
in  this  case.  In  the  first,  it  is  covenanted  that  "  the  several  pro- 
prietors of  posts  in  the  aqueduct,  shall  at  all  times  be  entitled  to 
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draw  water  from  the  new  aqueduct,"  which  the  village  of  Rut- 
land covenanted  to  lay  within  one  year  thereafter, "  in  such  quan- 
tities, and  upon  the  payment,  annually  or  semi-annually,  of  such 
sum  by  each,  as  shall  be  determined  by  a  joint  committee  of  six," 
which  was  to  be  appointed  in  equal  numbers  by  the  parties  to  the 
indenture.  By  this  covenant  the  proprietors  of  the  aqueduct  se- 
cured to  themselves  the  right  to  be  first  supplied  with  water  from 
the  relaid  aqueduct,  upon  the  payment  of  the  rent  which  should 
be  determined  by  the  joint  committee.  If  at  any  time  there 
should  not  be  sufficient  water  to  supply  all  the  inhabitants  of  the 
village,  the  village  could  not  withdraw  the  water  from  the  propri- 
etors of  posts  in  the  old  aqueduct,  to  enable  it  to  supply  itself  or 
the  inhabitants  of  the  village  other  than  pout-holders.  Immedi- 
ately following  this  is  the  further  covenant,  "  that  the  party  of  the 
second  part  [the  plaintiff],  except  as  above  stipulated,  shall  have 
the  sole  control  of  the  distribution  and  disposition  of  the  water 
conveyed  in  said  aqueduct,  andunay  receive  and  collect  all  sums 
for  the  use  or  rent  of  said  water,  and  may  require  of  those  who 
i  use  the  water,  payment  thereof  in  advance."  These  two  cov- 
enants, construed  together,  give  the  entire  control  and  manage- 
:  ment  of  the  aqueduet  to  the  plaintiff,  subject  to  the  right  secured 
to  the  post-holders  in  the  old  aqueduct,  to  be  first  supplied  with 
j  such  quantities  of  the  water,  and  upon  the  payment  of  such  rent, 
j  as  the  joint  committee  should  determine.  The  plaintiff  is  a  cor- 
!  poration,  and  can  act  only  through  its  agents.  Hence  these  cov- 
|  enants,  subject  to  the  limitations  named,  gave  the  control  of  the 
distribution  and  disposition  of  the  water,  and  the  collection  of  the 
rents,  unto  such  of  the  agents  of  the  plaintiff  as  it  should  appoint, 
or  be  empowered*  to  appoint,  for  that  purpose.  The  joint  com- 
mittee contemplated  by  these  covenants,  was  duly  appointed  in 
July,  1858,  and  in  August  of  that  year,  acted  upon  the  matter 
submitted,  and  reported  to  the  parties  their  action,  in  six  resolu- 
tions. Their  report  was  so  far  accepted,  as  to  be  acquiesced  in 
by  both  parties,  and  thereupon  became  binding  upon  both.  By 
the  first  resolution,  the  committee  fix  the  quantity  of  water  which 
each  post-holder  shall  be  entitled  to  draw,  and  the  rent  to  be  paid 
I      for  such  quantity,    fhe  quantity  is  determined  by  the  number  of 
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persons  composing  the  family  of  each  post-holder  ;  and  the  rent  is 
varied  with  the  number  of  persons  in  each  post-holder's  family. 
The  committee  did  not  in  terms  express  the  uses  for  which  the 
family  should  be  supplied  with  water,  but  did  provide  that  if  the 
water  was  used  for  a  horse  or  cow  by  any  of  the  post-holders, 
such  post-holders  should  pay  an  additional  sum.  From  this  and  the 
other  provisions  of  the  resolution,  it  is  apparent  the  committee  in- 
tended that  each  post-holder  should  be  supplied  with  a  quantity  of 
water  sufficient  to  answer  all  the  then  uses  to  which  the  water  was 
put  by  such  families, — a  quantity  sufficient  for  all  their  then  domestic  j 
purposes.  No  restriction  is  put  upon  the  post-holders  in  respect  j 
to  the  manner  in  which  the  water  was  to  be  applied  to  those  uses.  j 
No  doubt  the  quantity  supplied  to  different  familes  constituted  of 
the  same  number  of  persons,  would  vary  somewhat  under  this  res- 
olution. Some  such  families  would  use  more  water  for  the  same 
purpose  than  others  ;  and  might  also  use  it  for  some  purposes  which 
others  did  not.  Notwithstanding  such  slight  inequalities  in  the 
quantity  to  be  supplied  to  such  families  under  this  resolution,  the 
committee  adopted  it  as  approximating  as  nearly  as  was  practica- 
ble to  furnishing  an  equal  quantity  to  each  post-holder  whose  fam- 
ily consisted  of  the  same  number  of  persons.  No  provision  was 
made,  or  attempted  to  be  made,  in  this  resolution,  for  the  quantity 
of  water,  or  the  rent  to  be  paid,  for  new  uses  to  which  the  post- 
holders  might  thereafter  desire  to  put  such  water.  The  third 
resolution  provides,  that  the  post-holders  might  receive  this  quan- 
tity of  water  by  gauge  or  stopcock,  at  their  option  ;  but  in  case. 
it  was  received  by  gauge,  the  gauge  was  to  be  regulated  and  con- 
trolled by  the  water  commissioners.  In  every  resolution  but  one, 
the  water  commissioners  are  recognized  as  the  board  or  agents  of 
the  plaintiff,  who  were  to  have  the  control  and  management  of  the 
aqueduct,  regulate  tho  di>tribution  of  the  water,  fix  the  rates  to 
be  paid  by  all  except  old  post-holders,  and  to  collect  the  rents. 
The  last  resolution  provides  that  the  owners  of  posts  under  the 
old  aqueduct  company,  shall  be  subject  to  all  the  rules,  regula- 
tions, and  directions  of  the  water  commissioners,  not  inconsistent 
with  the  resolutions.  In  order  to  make  the  rule  established  by 
the  first  resolution  in  regard  to  the  quantity  of  water  to  be  drawn 
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by  the  owners  of  posts,  and  the  rent  to  be  paid  by  them,  somewhat 
flexible,  so  it  would  be  adapted  to  new  uses  that  might  arise,  and 
meet  the  varying  wants  and  necessities  of  all  who  should  be  sup- 
plied with  water  from  said  aqueduct,  the  second  resolution  pro- 
vides, that  the  rates  established  by  the  first  resolution  shall,  after 
June  20, 1859,  rise  or  fall  in  the  same  ratio  as  the  rates  estab- 
lished by  the  water  commissioners  for  non-post-holders  should  be 
raised  or  lowered,  but  never  so  as  to  exceed  the  rates  charged  to 
non-post-holding  recipients  of  the  water.  By  these  two  resolu- 
tions, the  joint  committee  fix  the  rates  of  rent  to  be  charged  to 
those  holding  posts  in  the  old  aqueduct,  and  the  basis,  or  rule,  by 
which  those  rates  may  be  varied  from  time  to  time.  It  is  objected 
on  the  behalf  of  the  defendant,  who  is  a  post-holder,  that  by  the 
second  resolution  the  joint  committee  undertake  to  delegate  the 
power  to  fix  the  ratos  to  post-holders,  to  the  water  commissioners. 
But  we  do  not  so  regard  it.  In  that  resolution  the  joint  com- 
mittee establish  for  themselves  and  the  post-holders,  a  basis  by 
which  the  ratio  for  varying  the  rates  named  in  the  first  resolution 
is  determined.  When  this  ratio  is  applied  to  the  rates  in  the  first 
resolution,  it  gives  the  rates  to  be  charged  to  the  post-holders  as 
established  by  the  joint  committee,  and  not  as  established  by  the 
water  commissioners.  The  water  commissioners  cannot  establish, 
arbitrarily,  the  rates  to  be  charged  to  the  post-holders.  They  can 
only  charge  them  the  rates  established  by  the  joint  committee,  as 
found  by  applying  the  committee's  rule  in  regard  to  the  raising  or 
lowering  the  rates  named  in  the  first  resolution,  to  the  rates  estab- 
lished by  the  committee  for  that  year.  We  think  it  was  com- 
petent for  the  joint  committee  to  establish  a  rule  for  varying  the 
rates  named  in  the  first  resolution,  and  that  the  second  resolu- 
tion is  not  a  delegation  of  the  power  conferred  on  the  joint  com- 
mittee to  the  water  commissioners.  By  applying  this  rule  to 
the  rates  established  in  the  first  resolution,  to  the  rates  to  be 
charged  to  the  post-holders  who  desire  to  use  the  water  for  the 
new  use  of  cleansing  a  modern  water-closet,  it  operates  to  raise 
those  rate9  $5.00  per  year  for  such  families.  It  is  objected 
by  the  defendant,  that  the  use  of  water  for  the  last-named  pur- 
pose, is  for  family  purposes,  and  included  in  the  rates  established 
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in  the  first  resolution.  The  case  finds  that  at  the  time  those  rates 
were  established,  no  such  use  of  the  water  was  made,  or  con- 
templated to  be  made,  by  any  of  the  post-holders  or  others  draw- 
ing water  from  the  aqueduct.  We  think  that  this  is  a  new  use  of 
the  water,  which  is  not  provided  for  by  the  rates  named  in  the 
first  resolution,  except  by  the  application  of  the  rule  established 
in  the  second  resolution.  This  we  think  is  clearly  so,  when  the 
post-holder  elects,  as  the  defendant  has  done,  to  draw  the  water 
he  uses  by  means  of  a  stop-cock.  He  must  confine  the  water  thus 
drawn,  to  such  family  uses  as  the  water  was  ordinarily  put  when 
the  rates  were  established,  if  he  would  not  subject  himself  to  the 
application  of  the  rule  established  in  the  second  resolution.  If  he 
received  his  water  through  a  gauge,  it  may  be  that  the  plaintiff 
would  have  no  right  to  inquire  in  regard  to  the  use  to  which  he 
put  the  water  after  it  issued  from  the  gauge.  But  that  is  not  this 
case.  The  defendant,  to  enable  him  to  put  the  water  to  this  new 
use,  draws  it  by  means  of  a  stop-cock,  and  if  he  does  so  for  this 
use,  which  has  arisen  since  the  rates  named  in  the  first  resolution 
were  established,  he  must  submit  to  the  payment  of  such  additions 
to  those  rates  as  are  made  by  the  application  thereto  of  the  rale 
laid  down  in  the  second  resolution.  This  view  of  the  case  renders 
it  unnecessary  to  consider  whether  in  a  proper  case,  a  new  joint 
committee  could  be  created  by  the  parties  to  the  indenture,  to  de- 
termine the  rights  and  liabilities  of  the  old  post-holders  ;  and  no 
opinion  is  expressed  in  regard  thereto.  It  also  renders  the  fact 
I  found  by  the   court,  that  the  defendant  drew  no  more  water 

through  the  stop-cock  during  the  year  ending  June  20, 1872,  than 
was  delivered  to  him  during  the  previous  years  when  he  received 
\  the  water  through  a  gauge — immaterial.     On  the  facts  found  by 

\  the  court  below,  these  views  give  the  plaintiff  the  right  to  demand 

of  the  defendant  the  amount  claimed  by  it  for  the  use  of  the 


i. 

\ 

\  water  for  the  year  ending  June  20, 1872. 


II.    It  is  further  claimed  by  the  defendant,  that  if  liable  at  all 
on  the  facts  found,  he  is  not  liable  to  this  action,  founded  on  the 
act  of  1858.    The  act  of  1858,  appears  to  have  been  passed  to 
[  enable  the  plaintiff  to  elect  water  commissioners,  to  nomine*  to 

I  define  their  duties,  and  to  provide  a  remedy  for  damages  sustained 

I 
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from  persons  using  the  water  without  conforming  to  the  regula- 
tions of  the  water  commissioners,  and  paying  for  the  use  of  the 
water  in  advance.  As  we  have  seen,  the  indenture  confers  upon 
the  plaintiff  the  right  to  make  rules  and  regulations  in  regard  to 
the  use  of  the  water,  and  to  demand  and  receive  the  lawful  rent 
therefor  in  advance.  Hence  the  rule  requiring  the  defendant  to 
pay  in  advance,  was  not  repugnant  to  the  indenture.  We  think 
it  is  quite  evident,  that  the  section  of  the  statute  on  which  this 
suit  was  brought,  was  intended  to  furnish  a  remedy  for  the  re- 
covery of  the  damages  the  plaintiff  might  sustain  by  reason  of  any 
person  (post-holder  or  otherwise)  taking  and  using  the  water 
without  right,  in  other  words,  without  having  put  himself  in  the 
position  to  demand  from  the  water  commissioners  a  permit  to  use 
the  water,  by  tendering  the  rent  which  the  plaintiff  had  the  right 
I  to  exact.  When  the  act  says  if  any  person  shall  use  the  water 
1  without  the  permission  of  the  water  commissioners,  he  shall  be 
liable  to  the  action  named,  it  evidently  has  reference  to  a  person 
[  who  should  use  the  water  without  the  right  to  demand  such  a  "  per- 
'■  mit "  as  the  water  commissioners  are  authorized  in  the  preceding 
[  section  to  grant.  The  sums  which  the  plaintiff  would  have  the 
i  right  to  receive  from  most  persons  by  the  way  of  rent,  would  neces- 
i  sarily  be  small ;  and  unless  it  could  recover  full  costs  against  one 
who  should  take  and  use  the  water  without  right,  it  might  as  well 
not  attempt  to  enforce  their  collection  by  suit.  Hence  the  neces- 
sity of  some  such  remedy.  The  right  of  the  legislature  to  pass 
the  act  and  grant  the  remedy  is  unquestioned.  The  case  finds 
that  the  defendant  refused  to  pay  for  the  year  ending  June  20, 
1872,  the  amount  which. we  hold  the  water  commissioners  rightly 
demanded  from  him,  and  that  he  continued  to  use  the  water  with- 
out obtaining  from  them  a  permit,  or  tendering  them  a  sufficient 
sum  of  money  to  entitle  him  to  a  permit.  On  these  facts,  notwith- 
standing the  water  commissioners  did  not  forbid  him  to  use  the 
water,  nor  cut  him  off  from  drawing  the  water  for  the  purposes 
he  desired  to  use  it,  he  was  using  it  without  permission,  within 
the  meaning  of  that  word  as  used  in  the  act,  and  subjected  him- 
self to  this  action.     The  pro  forma  judgment  of  the  county  court 
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is  reversed,  and  judgment  rendered  for  the  plaintiff  to  recover 
eleven  dollars  and  fifty  cents,  with  interest  since  June  20, 1871, 
and  costs. 


John  Sanborn  v.  Horace  Braley  and  Osborn  Ward.* 
f  [In  Chancery.] 

Chancery.     Apportionment  of  Expense  of  Repairs  among  Joint 

r  Owners  of  Water  Power.     Costs. 

» 

It  is  the  proper  exercise  of  equity  jurisdiction,  to  apportion  among  parties  having  a 
common  interest  in  the  use  of  a  water-power,  and  on  whom  rests  a  common  duty 
of  maintaining  the  dam  which  creates  the  power,  the  burden  and  expense  of  such 

f  duty. 

[.  One-third  of  the  orator's  costs  of  taking  testimony  disallowed,  because  of  unnecessary 

.  prolixity. 

[ 

Appeal    from  a  pro  forma  decree  of  the  court  of  chancery, 
1  Caledonia  county,  made  at  the  June  term,  1873,  Roab,  Chancellor, 

dismissing  the  bill,  with  costs. 
The  case  sufficiently  appears  from  the  opinion. 


W.  TF.  Grouty  for  the  orator. 

[  George  W.  Cahoony  for  the  defendants. 

k. 

I  The  opinion  of  the  coHrt  was  delivered  by 

I  Redfield,  J.    The  parties  derive  their  respective  titles  from 

hf  the  same  source.     The  orator  owns  a  saw-mill  and  the  defendants  a 

I  grist-mill,  situated  on  opposite  sides  of  the  same  stream  in  the  town 

I  of  Wheelock,  and  on  the  same  dam.     Some  fifty  years  ago,  Joshua 

t  Weeks,  who  owned  both  mills,  conveyed  the  saw-mill  and  privilege, 

I  "  excepting  always  water  sufficient  for  the  use  of  said  grist-mill 

t  standing  on  the  other  side  ot  the  stream  opposite  the  aforesaid 

l  *  This  case  was  decided  at  the  General  term  in  October,  1873. 

t 

i 
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saw-mill."  The  expense  of  some  repairs  to  the  dam  at  one  time 
were  apportioned  in  the  ratio  of  one-third  to  the  saw-mill  and  two- 
thirds  to  the  grist-mill ;  but  both  parties  contend  that  such  arrange- 
ment was  special  and  temporary,  and  that  a  different  ratio  should 
be  adopted.  The  dam  went  out  in  the  fall  of  1869,  and  the  ora 
tor  rebuilt  it  the  same  season,  and,  as  defendants  claim,  of  less 
height,  and  above  the  old  site.  The  defendants  also  claim  that 
the  orator  agreed  not  to  have  it  rebuilt  that  fall,  for  the  reason 
that  the  continuing  flood  rendered  such  work  more  expensive. 
We  are  satisfied  by  the  proof  that  the  dam  built  by  the  orator  is, 
substantially,  on  the  old  site,  though  a  little  above,  and  was  built 
in  good  faith,  intending  by  the  deviation  no  benefit  to  the  one 
privilege  or  detriment  to  the  other;  that  the  dam  was  of  less 
height  than  the  old  dam ;  and  that  the  defendants,  in  an  honest 
effort  to  raise  the  dam,  by  an  addition,  to  its  former  height,  exceeded 
such  limit  a  few  inches.  The  parties  had  a  common  interest  in 
the  use  of  the  water-power,  and  had  a  common  duty  to  keep 
op  the  dam  by  which  such  power  was  created.     It  is  not  denied 

:  that  the  apportionment  of  such  burden  is  the  proper  exercise  of 
equity  jurisdiction.     And  a  majority  of  the  court  adjudge  that 

;  such  harden  shall  be  borne  by  the  owners  of  such  mills  and  water- 
power  in  the  ratio  of  one-fourth  by  the  owners  of  the  saw-mill,  and 

,  three-fourths  by  tho  owners  of  the  grist-mill ;  that  the  addition  to 
such  dam,  constructed  by  the  defendants,  should  be  abated  six 

i      inches  in  the  height,  in  order  to  restore  it  to  its  former  condition  ; 

l  and  that  the  defendants  contiibute  to  the  necessary  expense  of 
the  construction  of  said  dam,  in  the  ratio  above  stated.  We 
think  the  testimony,  as  taken,  needlessly  prolix,  and  that  many 
things  have  been  drawn  in  controversy,  out  of  their  proper  place. 
It  is  therefore  ordered  that  the  decree  of  the  court  of  chancery  be 
reversed,  and  the  cause  be  remanded  to  the  court  of  chancery, 
with  directions  to  enter  a  decree  for  the  orator,  requiring  the 
defendants  to  reduce  the  height  cf  the  mill-dam  six  inches,  within 
a  reasonable  time  to  be  fixed ;  that  the  cause  be  referred  to  a  master 
to  find  and  report  the  necessary  expense  in  constructing  said  dam 
bj  the  orator  in  the  fall  of  1869,  and  one-half  the  necessary  ex- 
pense and  cost  in  building  the  addition  to  the  dam  by  the  defend- 
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ants  on  the  top  of  said  dam ;  that  the  aggregate  cost  and  expense 
of  said  dam,  thus  ascertained,  be  apportioned  between  the  parties 
in  the  ratio  of  one-fourth  to  the  orator  and  three-fourths  to  the 
defendants ;  that  the  orator  recover  three -fourths  of  the  excess  of 
the  orator's  expenditures  over  those  of  the  defendants'  (after  de- 
ducting one-half  the  defendants9  expenditures  in  building  the  ad- 
dition to  said  dam),  with  interest;  that  the  orator  recover  his 
cost ;  and  that  one-third  of  the  orator's  cost  of  taking  testimony 
be  deducted,  for  unnecessary  prolixity. 


ii 


John  Stanton  and  wife  v.  The  Proprietors  op  Haterhill 

Bridge.* 

Effect  of  Appearance  and  general  Continuance  as  Waiver  of  Dila- 
tory Pleas  and  Objections  to  Service  of  Writ.     Liability 
of  Foreign  Toll- Bridge  Corporation  for  Injuries 
Received  on  its  Bridge  in  this  Stxte. 
Amendment.     Evidence. 

The  appearance  of  a  foreign  corporation  by  counsel  at  the  first  term,  and  suffering  a 
general  continuance  at  that  and  the  next  term,  is  a  waiver  of  all  dilatory  pleas, 
and  of  all  objection  to  the  service  of  the  writ. 

A  foreign  bridge  corporation  which  demands  and  receives  tolls  of  travellers,  is  bound 
to  keep  that  portion  of  its  bridge  and  approaches  within  this  state,  in  safe  condition 
for  travel,  and  cannot  excuse  itself  by  impeaching  its  own  title  to  maintain  the  same. 

The  defendant  was  sued  by  the  name  of  "  The  Haverhill  Bridge  Company."  Its  cor- 
porate name  was,  "The  Proprietors  of  Haverhill  Bridge."  The  court  allowed  the 
plaintiffs  to  amend  their  writ  and  declaration  by  inserting  the  defendants'  corpo- 
rate name.    Held,  that  the  court  had  power  to  allow  the  amendment. 

A  witness  having  testified  that  he  could  not  describe  the  defendant's  bridge  at  the 
time  of  the  accident  in  question,  was  asked  to  compare  its  then  condition  with  Hi 
condition  three  years  afterwards,  but  was  not  permitted  to  answer  the  question. 
Held,  no  error. 

Case  for  injury  to  the  wife,  occasioned  by  reason  of  the  insuffi- 
ciency and  want  of  repair  of  the  defendant's  toll-bridge  across  the 

•This  case  was  decided  at  the  General  term  in  October,  1873.    See  a  learned  note 
on  the  case  in  14  Am.  Law  Reg.  (n.  s.)  469. 
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Connecticut  River,  from  Haverhill,  in  the  state  of  New  Hamp- 
shire, to  Newbury,  in  this  state. 

The  writ  was  returnable  to  the  June  term,  1871,  Orange  county, 
when  the  suit  was  entered,  the  defendant  appeared  by  attorney, 
and  obtained  a  rule  for  bail,  and  the  case  was  continued  under  the 
rales  of  court.  The  case  was  also  continued  at  the  next  term  ; 
and  at  the  June  term,  1872,  Peck,  J.,  presiding,  the  defendant 
pleaded  to  the  jurisdiction,  that  the  defendant  had  an  existence 
only  as  a  corporation  under  and  by  virtue  of  an  act  of  incorpora- 
tion and  charter  granted  by  the  legislature  of  New  Hampshire ; 
that  its  officers  were  elected  and  held  office  under  and  by  virtue 
of  said  act  and  the  laws  of  New  Hampshire,  to  wit,  at  Haverhill, 
and  not  otherwise  or  elsewhere ;  that  its  franchise,  bridge  prop- 
erty, place  of  business,  and  collection  of  tolls,  were  without  the 
state  of  Vermont,  to  wit,  at  said  Haverhill,  and  not  elsewhere ; 
that  said  bridge  was  built,  maintained,  and  supported  under  and 
by  virtue  of  said  act,  and  within  the  place  specified  and  limited 
therein,  to  wit,  at  said  Haverhill ;  and  that  the  defendant  trans- 
acted no  business  within  the  state  of  Vermont. 

The  plaintiffs  replied,  that  the  defendant  was  seised  and  pos- 
sessed of  land  in  said  Newbury,  on  which  the  west  abutment  of 
its  bridge  stood,  along  and  over  which  passage  was  necessarily 
made  in  crossing  said  bridge,  and  that  the  injury  complained  of 
was  occasioned  by  reason  of  the  insufficiency  of  that  part  of  said 
bridge  which  was  over  and  upon  the  land  in  said  Newbury,  and 
within  this  state ;  and  that  one  Tappan  Stevens  was,  during  all 
said  time  when,  &c.,  the  duly  elected  and  qualified  clerk  of  the 
defendant,  and  resided  in  said  Newbury.  The  writ  was  served 
upon  the  defendant  by  delivering  a  copy  to  said  Stevens  in  this 
state.  The  defendant  filed  a  general  demurrer  to  the  replication, 
which  the  court  overruled,  and  adjudged  the  replication  sufficient ; 
to  which  the  defendant  excepted. 

At  a  subsequent  term,  Peck,  J.,  presiding,  the  case  was  tried 
by  jury,  on  the  general  issue.  The  plaintiffs  offered  in  evidence 
exemplified  copies  of  the  defendants'  act  of  incorporation,  ap- 
proved June  18,  1795,  and  of  an  act  in  amendment  thereof, 
approved  July  1,  1834,  to  prqvq  that  the  defendant  had  a  right 
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sufficient  repair,  extended  westwardly  as  far  as  the  westerly  edge 
of  the  slanting  planking,  both  as  to  the  condition  of  the  timbers 
and  planking  and  as  to  the  earth  covering  those  planks,  so  far  as 
necessary  to  keep  it  in  good  and  sufficient  repair  for  the  reasona- 
ble safety  of  travel ;  and  that  defendant  was  liable  for  any  special 
damage  to  a  traveller  occasioned  by  an  insufficiency  or  want  of 
repair  there,  the  same  as  upon  the  main  bridge. 

To  the  refusal  to  charge  as  requested,  and  to  the  charge  as 
given,  the  defendant  excepted.  The  other  facts  sufficiently  appear 
in  the  opinion. 

Leslie  ft  Rogers  and  Hebards,  for  the  defendant,  upon  the 
question  of  jurisdiction,  cited  Skinner  et  ah  v.  McDaniels,  4  Vt. 
418 ;  Beach  v.  Abbott,  6  Vt.  643 ;  Wright  v.  Boynton  et  ah  37 
N.  H.  9 ;  March  v.  Eastern  R.  R.  Co.  40  N.  H.  548 ;  State  v. 
Baton,  Concord  ft  Montreal  R.  R.  Co.  25  Vt.  433 ;  Bay  v.  Es- 
ux  Co.  Bank,  13  Vt.  97  ;  Jennison  et  ah  v.  Hap  good,  2  Aik.  31 ; 
Forbes  et  ah  v.  Davidson,  11  Vt.  660 ;  University  of  Vt.  v.  Jos- 
lyn,  21  Vt.  52;  Huntley  v.  Henry  et  ah  37  Vt.  165 ;  1  Chit.  PI. 
425 ;  King  v.  Johnson,  6  East.  583  ;  Parker  v.  Elding,  1  East. 
352;  Taylor  v.  Blair,  3  Term,  452 ;  Newcomb  v.  Parker,  35  Vt. 
302 ;  Proprietors  of  Claremont  Bridge  v.  Royce,  42  Vt.  730 ; 
HaU  v.  Vt.  ft  Mass.  R.  R.  Co.  28  Vt  401 ;  Eaton  v.  Houghton, 

1  Aik.  380 ;  Qilman  v.  Thompson,  11  Vt.  643 ;  Bushnell  v.  Jar 
maica,  15  Vt.  438 ;  Kittridge  v.  Emerson,  15  N.  H.  227  ;  Peck- 
ham  v.  Haverhill,  16  Pick.  274  ;  Bank  of  Augusta  v.  Earle,  13 
Pet.  587 ;  Clark  v.  N.  J.  Steam  Navigation  Co.  1  Story  C.  C.  501 ; 

2  Kent  Com.  330,  n.  Upon  the  question  raised  by  the  charge 
and  the  refusal  to  charge,  they  cited,  Gen.  Sts.  ch.  28,  §41 ;  Bax- 
ter y.  Winooski  Turnpike  Co.  22  Vt.  114 ;  Willard  v.  Newbury, 
22  Vt.  458 ;  Newbury  v.  Conn,  ft  Pass.  Rivers  R.  R.  Co.  25  Vt. 
377. 

Orin  Gambell  Jr.  and  C.  (V.  Clarke,  for  thfc  plaintiffs,  upon 
the  first  question,  cited  Gen.  Sts.  ch.  30,  §41 ;  Hoxie  v.  Wright, 
2  Vt.  263 ;  Claremont  Bank  v.  Wood,  10  Vt.  582 ;  North  Bank  v. 
Wood  et  als.  11  Vt.  194 ;  Bay  v.  Essex  Co.  Bank,  13  Vt.  97 ; 
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Chafton  Co.  Bank  v.  Doe,  19  Vt.  463 ;  Bowman  v.  Stowell  et  d. 
21  Vt.  309 ;   Winn  v.  Averill,  24  Vt.  283 ;  State  v.  Boston,  Con- 
cord $  Montreal  R.  B.  Co.  25  Vt.  433,  443 ;  Davis  v.  Lamoille 
Co.  Plank  Road  Co.  27  Vt.  602  ;  Hall  v.  Vt.  #  Mass.  R.  R.  Co. 
28  Vt.  409  ;  Huntley  v.  Henry,  37  Vt.  168 ;  Lewis  $  Co.  v.  Locke, 
41  Vt.  11 ;  Proprietors  Claremont  Bridge  v.  Royce,  42  Vt.  730 ; 
Sibley  v.  Hodgdon,  9  N.  EL  394 ;  State  v.  Richardson,  6  Foster, 
232 ;   March  v.  Eastern  R.  R.  Co.  40  N.  H.  577  ;   Robinson  v. 
Mead,  7  Mass.  353  ;  Gleason  v.  Dodd,  4  Met.  333  ;  McQueen  v. 
Middletown  Manufacturing  Co.  16  Johns.  5 ;  Starback  v.  Manny, 
5  Wend.  148  ;   Shumway  v.  Stillman,  6  Wend.  447  ;   St.  Louis 
Ins.  Co.  v.  Cohen,  9  Mo.  422 ;  Mahew  v.  Thacher,  6  Wheat.  129; 
1  Kent  Com.  261,  and  note  c. :  1  Chit.  PL  426  et  seq. ;  Angeli  & 
Ames  Corp.  §§404,  405,  647,  648,  650,  651 ;  Abbott  Corp.  822; 
Graham's  Pract.  194.     Upon  the  other  question,  they  cited  Bardr 
well  v.  Jamaica,  15  Vt.  442 ;  Matthews  v.  Winooski  Plank  Road 
Co.  24  Vt.  480 ;  State  v.  B.  C.  $  M.  R.  R.  supra;  Davis  v  Lor 
motile  Co.  flank  Road  Co.  supra;  Bagley  v.  Ludlow,  41  Vt.  425; 
Whitney  v.  Essex,  42  Vt.  520 ;  Graham's  Pract.  62,  and  casei 
cited. 

The  opinion  of  the  court  was  delivered  by 
Redfield,  J.  I.  However  defective  was  the  service  of  this  pro- 
cess, we  think  the  appearance  of  the  defendant  by  counsel,  at  the 
first  term  the  cause  was  entered  in  court,  and  suffering  a  general 
continuance  for  that  and  the  succeeding  term,  is  a  waiver  of  all  dil- 
atory pleas,  and  of  all  objection  to  the  service  of  the  writ.     State 

f.  v.  Richmond,  6  Poster  (N.  H.),  232  ;  Huntly  v.  Henry  et  al.  37 

[  Vt.  165. 

;  The  defendant's  plea  does  not  aver  or  claim,  that  the  writ  was 

not  properly  served,  but  that  the  defendant  being  a  foreign  corpo- 
ration, existing  and  doing  business  under  the  laws  of  New  Hamp- 
shire, and  having  no  franchise,  business,  or  property  in  this  state, 
the  courts  could  not  take  or  hav^  jurisdiction  of  the  person  of 
the  defendant,  or  the  subject-matter  of  this  suit.  The  replica- 
tion avers  that  the  defendant  is  the  owner  of  land  in  this  state, 
on  which  the  western  abutment  of  the  defendant's  bridge  stands  ; 
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and  the  injuries  complained  of,  occurred  by  reason  of  insufficien- 
cies in  that  part  of  defendant's  bridge  situate  on  said  land  in 
this  state.  Whether  the  facts  averred  in  the  replication  are 
essential  to  the  exercise  of  jurisdiction  by  the  courts  of  this  state, 
is  not  material,  as  we  think  the  replication  is  quite  sufficient  for 
the  plea.  It  has  often  been  held  that  the  courts  of  this  state  may 
take  jurisdiction  of  foreign  corporations,  when  properly  im- 
pleaded in  such  court.  Day  v.  Essex  Co.  Bank,  13  Vt.  97 ; 
Hall  v.  VI.  $  Mats.  B.  B.  Co.  28  Vt.  409 ;  March  v.  Eastern 
R.  B.  Co.  40  .  H.  557.  The  latter  case  shows  a  thorough  ex- 
amination, and  is  a  very  satisfactory  statement,  of  the  law.  A 
voluntary  and  general  appearance  in  an  action,  not  only  gives 
jurisdiction  to  the  court,  of  the  parties,  but  cures  any  defect  or 
irregularity  in  the  service  of  the  process.  Huntly  v.  Henry ,  su- 
pra. In  State  v.  Bichardson,  Bell,  J.,  says :  "  The  party 
who  had  not  been  duly  summoned,  is  always  and  everywhere, 
understood  to  waive  his  exceptions,  if  he  appear  and  suffer  a 
general  continuance  on  plea  in  bar,  or  in  any  way  submits  his 
case  to  the  judgment  of  the  court,  without  at  once  making  his 
objection  at  the  earliest  opportunity."  See  also  Carpenter  v. 
Minturn,  65  Barb.  (N.  Y.)  We  think  the  court  had  jurisdic- 
tion of  the  defendant  and  subject-matter  of  the  suit. 

IL  We  think  it  not  doubtful  that  the  court  had  the  power  to 
allow  the  amendment  of  the  plaintiff's  declaration,  as  was  done  ; 
and  no  exception  lies  to  the  manner  its  discretion  was  exercised. 
Gen.  Sts.  267,  §41.  Montgomery  v.  Maynard,  33  Vt.  454; 
Willis  v.  AveriU,  24  Vt.  283. 

III.  The  testimony  of  Goodwin  was  properly  excluded.  Hav- 
ing testified  that  he  could  not  describe  the  condition  of  the  bridge 
at  the  time  of  the  injury,  it  is  evident  he  could  not  compare  that 
state  with  its  condition  three  years  afterwards.  How  far  a  wit- 
ness, without  knowledge  of  the  essential  facts,  shall  be  permitted 
to  speculate  in  conjectural  comparison,  is,  mainly,  within  the  dis- 
cretion of  the  court.  The  witness,  possessing  no  means,  could 
probably  shed  no  light ;  and  in  excluding  his  testimony  we  dis- 
cover no  error. 
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IY.     The  more  important  inquiry  relates  to  the  liability  of  the 
defendant  for  damages  occasioned  by  the  insufficiency  of  the  road, 
or  bridge,  at  the  place  of  injury.     This  defendant  had  its  artifi- 
cial being  by  an  act  of  the  legislature  of  New  Hampshire,  and 
could  not,  strictly,  have  corporate  being  outside  the  jurisdiction 
of  that  state.     Its  strict  corporate  functions  exist  and  are  to  be 
exercised  there.     But  "  there  seems  no  question  but  a  corporation 
may  act  by  its  directors,  agents,  and  servants,  beyond  the  limits 
of  the  sovereignty  that  created  it."     1  Redf.  Railw.  57.     If  the 
liability  of  the  defeudant  were  limited  by  the  western  boundary 
of  the  state  of  New  Hampshire,  then,  a  traveller  who  had  paid 
his  toll,  and  thereby  obtained  the  guaranty  of  the  corporation  for 
safe  passport  across  its  bridge,  would  be  without  remedy  for  in- 
juries received  by  reason  of  the  insufficient  repair  of  the*  western 
end  of  the  main  bridge,  because  the  place  of  injury  was  outside 
the  jurisdiction  of  New  Hampshire,  and  within  that  of  Vermont. 
And  that  would  relieve  tho  defendant  from  the  duties  imposed  by 
contract  with  the  traveller,  implied  by  taking  toll ;   because  it 
occupies,  and  cannot  discharge  its  functions  without  occupying,  a 
portion  of  the  soil  of  Vermont.     The  defendant  has  constructed 
its  bridge,  in  part,  within  the  jurisdiction  of  this  state,  and  used 
it  for  toll-paying  travellers  for  near  forty  years,  without  challenge 
from  any  source,  and  with  the  implied  assent  of  the  sovereign 
authority  of  this  state.     As  between  the  corporation  and  the  trav- 
eller, it  is  not  important  whether  the  former  had  the  legal  title  to 
the  land,  and  lawful  right  to  construct  the  bridge,  as  it  has  done. 
It  must  |>erform  its  contract  with  the  traveller,  who  has  paid  his 
toll  for  the  guaranty  of  safe  passage  across  the  river  upon  de- 
fendant's bridge. 

The  Boston,  Concord  &  Montreal  R.  R.  Go.  was  created  by  act 
of  the  legislature  of  New  Hampshire,  yet  that  corporation  has 
extended  its  railway  some  one  hundred  rods  into  this  state,  with- 
out chartered  right,  and  has  carried  passengers  and  freight  over 
that  portion  of  its  railway  for  some  twenty  years.  Although  this 
state  has  the  sovereign  right  to  prevent  that  corporation  from 
operating  its  railway  within  this  state,  yet  reason,  justice,  and  all 
analogy,  would  require  that  such  corporation  should,  like  other 
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persons,  perform  the  duties  which  it  assumes.  In  McCluer  v. 
Manchester  $  Lawrence  JR.  R.  Co.  13  Grey,  124,  the  defendant 
corporation,  created  by  act  of  the  legislature  of  New  Hampshire, 
received  goods  to  carry  from  some  point  in  Massachusetts  to  Man- 
chester, N.  H.,  and  the  goods  were  lost  in  Massachusetts  by  neg- 
ligence of  the  carriers.  The  defendant  alleged  in  defence,  that 
it  had  no  legal  capacity  to  contract,  or  to  become  responsible,  as 
carriers,  without  the  limits  of  New  Hampshire.  The  court, 
Hoar,  J.,  held  otherwise,  and  said :  "  They  were  in  actual  posses- 
sion and  use  of  the  road,  without  obstruction  from  the  Common- 
wealth, and  they  received  the  plaintiff's  property,  and  agreed  that 
it  should  be  safely  kept,  and  transported  to  its  destination.  It  is 
no  answer  to  a  breach  of  that  agreement  to  deny  the  validity  of 
their  own  contract."  So  this  defendant,  for  a  consideration, 
agreed  to  give  safe  passage  to  the  plaintiff,  across  Connecticut 
River,  upon  its  bridge  ;  and  if  the  plaintiff  was  injured  by  the 
actionable  negligence  of  the  defendant  in  maintaining  its  struc- 
ture for  such  safe  passage,  we  see  no  good  reason  in  law  or  mor- 
als, why  defendant  should  not  be  responsible,  though  the  locus  in 
qua  may  be  in  Vermont.  ' 

V.  It  is  further  insisted  that  the  injury  occurred  not  only  with- 
out the  jurisdictional  limits  of  New  Hampshire,  but  in  and  upon 
the  highway  legally  established  by  authority  of  this  state  in  the 
town  of  Newbury.  After  the  bridge  was  built  in  18S4,  the  high- 
way was  laid  and  established  to  the  west  end  of  the  bridge, 
described  in  the  survey  as  follows :  "  Beginning  at  the  westerly 
end  of  the  planking  on  the  main  bridge  over  Connecticut  River, 
(it  being  understood  and  agreed  that  the  proprietors  of  said 
bridge  always  keep  in  repair  the  wharfing  by  them  made.)"  From 
the  main  timbers  resting  on  the  abutment  of  the  bridge,  was  an 
inclined  platform,  made  fast  by  spikes  to  the  main  structure, 
about  four  feet  wide ;  the  roof  of  the  bridge  extended  over  it ;  it 
was  constructed  as  a  part  of  the  original  structure  in  1834,  and 
has  been  maintained  by  the  defendant  for  the  use  of  toll-paying 
travellers  ever  since ;  and  without  this  or  some  similar  provision., 
it  is  evident  that  travellers  could  not  pass  and  repass  with  facility 
or  safety;  the  bridge  was  imperfect  without  it.     This  bridge 
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having  been  constructed  with  this  inclined  platform  as  a  part  of 
the  structure,  and  having  been  used  by  defendant  for  near  forty 
years  as  the  means  of  transit  from  the  highways  of  New  Hampshire 
to  those  of  Vermont,  it  would  be  no  unnatural  use  of  language,  to 
limit  the  highway  to  the  western  line  of  this  inclined  platform. 
But  if  conceded  that  the  highway  was  established  to  the  planks  of 
the  main  bridge,  and  that  such  inclined  platform  was  on  or  over 
the  highway  as  established  by  law  in  this  state,  it  would  be  no 
obstacle  to  the  plaintiffs9  right  of  recovery.     As  between  the 
defendant  and  the  town  of  Newbury,  the  former  had  assumed  to 
maintain  and  keep  in  repair  the  whole  wharfing  at  the  western 
abutment  of  the  bridge,  extending  a  rod  or  more  west  of  the 
inclined  platform  where  plaintiff  was  injured.    The  defendant 
had  used  this  apron  of  its  bridge  for  forty  years,  as  a  part  of  the 
apparatus  for  the  safe  passage  of  travellers,  and  claimed  and 
received  pay  for  its  use.     The  traveller  who  has  paid  toll,  has 
defendant's  contract  that  its  apparatus  for  crossing  the  river  is  in 
safe  condition.    The  defendant  is  required  to  do  what  it  has,  for 
consideration,  promised  to  do,  and  what  it  has  exercised  the  right 
to  do  for  so  long  a  time  that  prescription  has  put  to  rest  all  question 
of  the  right,  unless  the  sovereign  state  should  interfere.     To  allow 
the  defendant  to  allege  in  excuse  its  incapacity  to  make  the  con- 
tract, would  be,  as  Judge  Hoar  well  says  in  13  Gray,  *upra, 
u  like  an  inn-keeper  sued  for  lost  luggage,  alleging  in  defense, 
that  his  landlord  was  without  legal  title,  and  therefore  he  was 
keeping  inn  without  legal  right."     In  Davis  v.  Lamoille  Plank 
Road  Co.,  it  appeared  that  the  defendant  had  occupied  in  con- 
structing the  plank  road,  the  established  highway  in  the  town  of 
Stowe ;  and  by  contract  between  said  town  and  the  plank  road 
company,  the  latter  had  assumed  to  Rep  the  road  in  safe  condi- 
tion, and  protect  the  town  from  damages  for  an  insufficient  road. 
The  corporation  defended  on  the  ground  that  the  town  was  alone 
liable.     The  court,  Redfield,  Ch.  J.,  say:  "If  it  could  be  main- 
tained (which  we  think  it  could  not)  that  the  town  of  Stowe  was 
liable  for  giving  up  its  highway  before  the  defendant  had  built  a 
proper   plank   road,  it  would  not  excuse  the   defendant  after 
opening  their  road  and  taking  toll." 
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The  duty  of  maintaining  the  bridge  in  such  condition  as  to 
assure  reasonable  safety  to  travellers,  doos  not  arise  from  the 
provision  of  the  charter ;  but,  as  the  same  learned  judge  says  in 
the  last  case,  "  The  liability  to  pay  tolls  is  a  consideration  for  the 
undertaking  on  the  part  of  the  corporation  to  furnish  a  safe  road 
for  the  use  of  the  traveller  as  an  equivalent.  It  is  the  same  in 
principle  as  any  other  contract  where  service  is  performed  for 
pay.  There  is  an  implied  undertaking,  resulting  from  the  law 
applicable  to  such  subjects,  that  the  person  undertaking  such  ser- 
vice, whether  it  be  a  natural  or  artificial  person,  shall  perform  it 
faithfully." 

An  eminent  public  man  in  this  state,  now  deceased,  as  town 
auditor,  rejected  the  claim  of  the  overseer  of  the  poor  for  the 
burial  of  ajiown  pauper,  on  the  ground  that  the  statute  provided 
only  for  the  support  and  not  the  burial  of  the  poor ;  for  the  living 
and  not  the  dead.  There  could  be  no  exception  to  his  logic ;  but 
when  practically  applied  to  the  service  required  and  the  duties 
enjoined,  its  good  sense  is  less  conspicuous. 

The  corporation  was  authorized  by  its  charter  to  build  a  bridge, 
and  nothing  more ;  but  when  it  is  considered  that  the  end  and 
purpose  of  the  grant  was,  to  afford  a  safe  transit  for  teams  and 
travellers  from  the  highways  of  New  Hampshire  to  and  upon  the 
highways  of  this  state,  and  that  the  defendant  constructed  this 
appendage  under  the  roofof  the  bridge,  and  made  it  fast  to  the  main 
structure,  and  maintained  and  used  it  and  invited  travel  over  it 
for  pay,  and  that  for  forty  years,  as  a  means  of  transit  from 
New  Hampshire  to  the  highways  of  this  state,  as  against  the  toll- 
paying  traveller  the  defendant  should  be  held  responsible  for  the 
reasonable  safety  of  the  moans  provided  for  such  passage. 

We  find  no  error,  and  the  judgment  of  the  county  court  ia 
affirmed. 

Pierpoint,  Gh.  J.,  and  Barrett,  J.,  dissented  upon  the  fourth. 
and  fifth  points  in  the  opinion, 
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Joseph  A.  Wing,  Administrator   op  the  Estate   op   Sarah 
Hooper  v.  Isaac  N.  Hall  and  J.  R.  Darling.* 

Taxes.     Sale  of  land  by   Collector  of  Land-Tax.     Evidence  of 
Oath.     Advertisement.     Tax-Bill.     Town  Clerk's  Cer- 
tificate.  Evidence.    Practice.    Deposition.   Ad- 
verse Possession.   Estoppel.    Deed. 

A  warrant  for  the  collection  of  a  land-tax,  recited  the  assessment  of  the  tax  by  the 
legislature,  the  appointment  of  the  collector,  naming  him,  and  was  in  the  usual 
form,  defining  the  duties  of  the  collector.  Immediately  following  the  record  of  the 
warrant,  was  a  record  of  the  certificate  of  the  oath,  which  recited  tliat  the  collector, 
naming  him,  "  personally  appeared,  and  was  duly  sworn  to  perform  the  duties  as- 
signed him  as  collector  of  said  tax  in  and  by  the  above  warrant,  as  the  law  directs." 
Held,  that  such  oath  answered  the  requirement  of  the  statute. 
The  advertisement  of  a  committee  appointed  to  superintend  the  expenditure  of  a  land- 
tax,  notifying  the  land-owners  of  the  time  when  they  can  work  out  their  taxes, 
need  not  name  the  town  where  the  legislature  sat  when  the  act  assessing  the  tax 

I  was  passed. 

The  record  showed  that  a  schedule  of  the  lands  subject  to  such  tax,  was  furnished  to 
the  collector,  wherein  the  names  of  the  original  grantees,  the  divisions,  numbers, 
and  description  of  the  lots,  the  number  of  acres  taxed  in  each  lot,  and  the  amount 
of  the  tax,  appeared.    Immediately  following  this,  was  the  record  of  the  collector's 
return  of  his  proceedings,  wherein  he  certified,  "  that  the  foregoing  are  true  records 
and  entries  of  my  proceedings  in  the  collection  of  the  tax  therein  described."    Held, 
that  this  was  sufficient  to  establish,  prima  facie  at  least,  that  such  a  tax-bill  was 
furnished  to  the  collector  as  the  law  required. 
The  town  clerk's  certificate  immediately  following  the  record  of  such  committee's  and 
collector's  advertisement,  was    •    •    •    "  that  the  above  is  a  true  copy  of  the  origi- 
nal advertisement,  as  published  in  [giving  the  names,  volumes,  numbers,  and  dates 
of  the  several  newspapers] ;  which  nine  newspapers,  each  containing  an  advertise- 
ment of  which  the  above  is  a  copy,  have,  this  13th  day  of  June,  1833,  been  pre- 
sented to  me  at  my  office  by  John  Taisey,  the  collector,  for  record ;  and  have  been 
severally  examined  and  carefully  compared  with  the  above  copy  by  me."    field,  suf- 
ficient in  form. 
In  the  absence  of  proof  to  explain  what  appears  of  record  as  to  the  time  when  an  in- 
strument was  in  fact  recorded,  the  legal  presumption  is,  that  it  was  recorded  when 
received  for  record. 
An  objection  to  a  tax  sale  and  proceedings,  "  for  other  defects  on  the  face  of  the 
papers,  apparent  of  record,"  is  too  vague  and  indefinite  for  consideration. 

'  No  title  passes  under  a  land-tax  collector's  deed,  unless  the  committee's  account  hat 

L  been  approved  by  the  county  court  as  required  by  statute;  and  it  devolves  upon  the 

y  party  claiming  under  such  deed,  to  show  such  approval. 

J,  A  party  who  takes  and  files  a  deposition  which  he  does  not  use  on  trial,  is  not  bound 

to  permit  his  adversary  to  use  it. 

y  *This  case  was  heard  at  the  General  term  in  October,  1873,  and  the  opinion 

i  delivered  at  this  term. 
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The  vendee  at  a  land-tax  sale  that  was  admitted  to  be  invalid,  entered  upon  the  land, 
claiming  title,  and  cut  timber  thereon  for  the  purpose  of  taking  possession,  and  sub- 
sequently obtained  a  deed  thereof  from  the  collector.  Held,  that  the  sale  gave  him 
no  right  to  enter  upon  the  land,  certainly  until  the  time  of  redemption  had  expired, 
and  no  color  of  title  that  would  extend  his  possession,  constructively,  beyond  the 
limits  of  the  land  actually  occupied,  and  that  his  color  of  title  must  be  restricted  to 
the  time  of  obtaining  his  deed. 

An  entry  upon  land  in  the  possession  of  another,  in  order  to  work  a  legal  interruption  of 
such  possession,  must  be  made  under  such  circumstances  as  to  enable  the  party  in 
possession,  by  the  use  of  reasonable  diligence,  to  ascertain  the  right  and  claim  of  the 
party  making  the  entry. 

To  show  that  the  plaintiff's  possession  of  the  demanded  premises  had  been  inter- 
rupted, the  defendants  introduced  a  witness  who  testified  to  acts  done  thereon  and 
claims  made  thereto  by  him  in  1865,  under  a  certain  title.  Held,  that  the  plaintiff 
might  show,  as  bearing  upon  the  question  of  what  claim  the  witness  made  to  the 
lot  at  the  time  of  his  entry,  that  in  1866,  while  he  was  still  claiming  the  lot,  but  had 
acquired  no  right  thereto,  and  before  the  defendants  had  any  interest  therein,  the 
witness  being  upon  the  lot,  and  in  full  view  of  the  part  where  he  had  done  the  acts 
testified  to,  was  asked  by  what  title  he  claimed,  and  replied  that  he  claimed  under 
a  title  other  than  the  one  he  testified  that  he  claimed  under. 

Collateral  matter  drawn  out  on  cross-examination  cannot  be  contradicted  by  the  cross- 
examining  party. 

Title  of  a  portion  of  the  demanded  premises  was  decreed  to  the  plaintiff  in  a  suit  in 
his  favor  against  the  defendants  and  others.  The  defendants  obtained  a  deed  of 
the  premises,  pendente  lite,  but  the  title  under  that  deed  was  not  in  issue  nor  liti- 
gated in  that  suit,  although  the  defendants  might  have  been  permitted  to  set  it  up, 
on  application  made  at  any  time  before  final  decree.  Held,  in  ejectment  subse- 
quently brought  by  the  plaintiff,  that  the  defendants  were  not  estopped  by  the  de- 
cree from  setting  up  title  under  said  deed. 

Acts  done  upon  land  by  the  license  of  another,  are  to  be  considered  the  same  as 
though  done  by  the  licensor;  and  they  enure  to  the  benefit  of  the  party  holding  the 
title  under  which  the  licensor  took  possession. 

V.  held  a  tax  deed  of  the  demanded  premises  that  was  not  shown  to  be  valid,  and 
which  was  never  recorded.  He  conveyed  whatever  title  he  obtained  by  it,  to  P., 
and  acquired  no  possessory  title.  Page,  under  parol  agreement  of  purchase  with  P. 
did  acts  of  possession  on  the  land.  P.  willed  his  property  to  C,  and  died.  Sub- 
sequently, R.  under  an  arrangement  with  Page,  entered  upon  the  land,  claiming  to 
own  it,  and  cut  timber  and  did  other  acts  thereon,  and  afterwards  bargained  for  C's 
interest  therein.  The  defendants  relied  upon  K's  entry  and  acts,  to  interrupt  the 
possession  of  the  intestate.  Held,  that  if  done,  claiming  under  the  title  of  M.,  they 
could  not  have  that  effect. 

Pi  will  was  never  probated  in  this  state;  and  rather  than  have  it  probated,  and  the 
estate  settled  here,  so  that  C.  could  deed  said  premises  to  the  defendants,  C.  procured 
M.  to  deed  to  them,  and  received  the  consideration  therefor.  Held,  assuming  that 
whatever  title  M.  acquired  by  his  deed,  could  be  assigned  in  the  manner  attempted, 
that  the  possessory  title  which  the  defendants'  testimony  tended  to  show  had  been 
acquired  by  P.  and  those  claiming  under  him,  did  not  pass  to  the  defendants  by  M.'s 
deed  to  them;  and  that  the  defendants  could  not  justify  thereunder,  as  against 
a  party  having  a  prior  possession. 

Tie  special  findings  of  a  jury  are  not  available  to  the  party  in  whose  favor  they  are, 
when  based  upon  evidence  improperly  admitted,  and  erroneous  directions  of  the  use 
to  be  made  thereof. 
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Ejectment  for  lot  No.  70  in  the  third  division  in  the  town  of 
Groton.  The  writ  contained  two  counts  ;  one  for  the  whole  lot, 
and  one  for  three  acres  of  the  south-east  corner  of  the  lot,  on 
which  stood  the  Lake  House  Hotel,  so  called.  Plea,  the  general 
issue,  and  trial  by  jury,  June  term,  1873,  Caledonia  county,  Ross, 
J.,  presiding. 

The  plaintiff,  to  support  the  issue  on  his  part,  offered  the  record 
of  a  public  sale  of  the  lot  by  Daniel  Goffrin  to  one  Samuel  B. 
Hooper,  at  a  sale  of  non-resident  lands  held  on  the  9th  of  Sep- 
tember, 1851,  which  sale,  owing  to  certain  omissions,  was  admit- 
ted to  be  invalid  ;  but  the  plaintiff  claimed  it  gave  color  of  title  to 
the  lot.  The  plaintiff  then  put  in  a  collector's  deed  of  the  lot 
from  said  Goffrin  to  said  Hooper,  dated  March  8th,  185*$,  and 
duly  recorded.  The  plaintiff  then  introduced  testimony  tending 
to  prove  that  the  said  Hooper,  in  the  fall  of  1851,  entered  on  said 
lot  under  a  claim  of  title,  and  cut  five  spruce  trees  for  shingle 
timber,  for  the  purpose  of  taking  possession  of  the  lot ;  that  after 
the  time  of  redemption  expired,  but  before  he  got  his  deed,  in  the 
fall  and  winter  of  1852-3,  he  cut  about  seven  hundred  spruce  and 
hemlock  logs  on  the  southerly  side  of'  the  lot,  and  got  a  portion 
onto  Groton  pond  on  the.  lot,  and  aportion  into  a  saw-mill  called 
Bicker's  mill,  near  the  corner  of  the  lot ;  that  the  lot  lay  about 
fifty-seven  rods  from  said  Hooper's  home  farm,  and  was  handy 
as  a  timber  lot ;  that  in  the  same  years  they  made  shingle  on  the 
lot,  and  drew  shingle  timber  from  the  lot ;  that  in  the  winter  of 
1853-4,  they  lumbered  on  the  south  side  of  the  lot,  cut  twelve  to 
twenty  trees,  and  when  the  snow  became  deep,  went  into  the  cen- 
ter of  the  lot  and  cut  as  many  more  trees,  and  drew  the  logs  onto 
the  pond,  and  drew  home  shingle  timber ;  that  about  1854-5-6, 
they  tapped  about  a  hundred  and  fifty  trees  on  the  lot  for  three 
seasons,  and  drew  the  sap  to  said  Hooper's  houso,  and  boiled  it 
there  ;  that  they  continued  to  cut  shingle  timber  and  other  timber 
on  the  lot,  as  they  wanted,  up  to  1857 ;  that  in  1857,  the  said 
Hooper  gave  a  license  to  McLane  Marshall  to  go  on  to  the  lot  near 

L  the  south-east  corner,  and  erect  a  hotel  and  other  buildings,  and 

that  the  said  Marshall  did  go  on  and  erect  said  buildings,  and  occu- 

*  pied  about  an  acre,  and  claimed  to  be  in  the  actual  occupation  of 
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about  three  acres ;  and  by  himself  and  tenants,  occupied  said  tract 
of  about  three  acres  until  June  6,  1866,  when  he  sold  the  same  to 
one  Sylvester  Charters  for  $1600,  and  gave  him  a  warrantee  deed 
thereof;  that  in  July,  1859,  the  said  Hooper  conveyed  said  lot  to 
his  daughter,  Sarah  Hooper,  reserving  the  right  of  Marshall  to 
occupy  his  portion  of  the  lot  as  long  as  he  kept  a  hotel  on  the 
premises ;  that  about  1866,  the  defendants  severally  attached 
the  premises  occupied  by  Marshall,  on  claims  against  him,  and 
procured  judgments,  and  levied  their  executions  on  said  prem- 
ises, and  after  the  time  of  redemption  expired,  went  into  pos- 
session thereof,  under  the  title  of  said  Marshall,  and  continued 
in  possession  of  said  hotel  property  up  to  the  23d  of  January, 
1869,  when  they  got  their  deed  under  which  they  now  claim  to 
hold  the  premises ;  that  the  said  Sarah  Hooper  died  in  July,  1864, 
and  the  plaintiff  was  appointed  her  administrator  December  5, 
1865;  that  the  plaintiff,  as  administrator,  in  February,  1866, 
commenced  suit  in  chancery  against  these  defendants  and  oth- 
ers, to  recover  the  land  thus  claimed  by  the  defendants  under 
Marshall ;  that  such  proceedings  were  had  therein,  that  at  the 
March  term  of  the  court  of  chancery  in  Washington  county, 
1869,  the  plaintiff  recovered  a  final  decree,  dated  the  80th  day 
of  April,  1869,  giving  him  the  land  and  the  defendants  the 
buildings,  if  they  removed  them  in  one  year,  otherwise  they 
were  the  property  of  the  plaintiff.  The  material  parts  of  this 
decree  are  stated  in  the  opinion.  That  said  Hooper,  after  the 
deed  to  his  daughter,  managed  the  land  the  same  as  before,  and 
had  since  her  death  and  the  appointment  of  her  administrator ; 
that  they  cut  shingle  timber  and  sugared  on  the  lot  in  1859  or 
1860,  and  again  in  1871,  and  had  used  that  part  not  occupied  by 
Marshall,  as  a  man  would  use  a  wild  lot  connected  with  his  farm, 
without  any  interruption  by  any  person,  unless  the  acts  of  ono 
Christopher  Bichardson,  as  hereinafter  set  forth,  worked  an  inter- 
ruption of  the  possession  ;  all  which  acts  of  said  Hooper,  and  of 
those  under  him,  were  done  under  a  claim  of  right,  as  owners  of 
the  lot. 

The  defendants,  in  support  of  the  issue  on  their  part,  offered 
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the  copy  of  the  charter  of  the  town,  showing  that  Roswell  An- 
drus  was  one  of  the  original  grantees  therein  ;  also,  the  proprie- 
tors9 records,  showing  that  the  lot  in  question  was  drawn  to  the 
right  of  said  Andrus.  They  then  offered,  subject  to  such  objec- 
tion as  might  be  pointed  out,  various  records  of  sales  of  the 
lot  for  taxes.  When  objections  were  pointed  out,  the  defendants 
admitted  these  tales  were  void  for  informality  therein  ;  and,  as  no 
offer  was  made  to  show  that  any  one  acted  on  the  lot  under  the 
title,  till  after  the  Taisey  sale  in  1833,  these  sales,  except  the 
Taisey  sale,  were  treated  by  the  court  as  of  no  account.  The  de- 
fendants theu  offered  the  proceedings  of  the  tax  sale  of  John  Tai- 
sey, of  June  13, 1833.  They  offered  the  original  proceedings  and 
tax-bill,  <fcc.,  found  among  the  papers  of  said  Taisey,  deceased, 
and  proved  the  signature  of  Taisey,  and  of  the  several  others 
signing  the  same.  They  also  showed  the  same  proceedings  from 
the  town  records,  except  in  one  or  two  variations,  in  which  it  was 
manifest  the  town  clerk  had  made  a  mistake  in  recording.  To 
which  the  plaintiff  objected,  and  claimed  the  following  defects  : 

1st.     •*  There  was  no  legal  proof  that  the  collector  was  sworn. 

2d.  "  There  was  no  legal  proof  that  the  old  book  produced, 
found  in  Taisey's  old  papers,  was  a  valid  document,  or  its  con- 
tents could  be  used. 

3d.  "  The  committee's  advertisement  did  not  name  the  town 
where  the  legislature  sat  when  the  act  was  passed. 

4th.    u  There  is  no  proof  of  a  tax-bill. 

5th.    "  The  return  of  sale  was  not  signed. 

6th.  "  There  is  no  proper  certificate  of  the  committee's  and 
collector's  advertisement  on  record. 

7th.    "  The  papers  were  not  duly  recorded. 

8th.  "  And  for  other  defects  on  the  face  of  the  papers,  appa- 
rent of  record." 

The  certificate,  which  immediately  followed  the  record  of  the 
committee's  advertisement,  certified, 

"  That  the  above  is  a  true  copy  of  the  original  advertisement, 
as  published  in  [giving  the  names,  volumes,  numbers,  and  dates 
of  the  several  newspapers]  ;  which  nine  newspapers,  each  con- 
taining an  advertisement  of  which  the  above  is  a  copy,  have,  this 
13th  day  of  June,  1833,  been  presented  to  me  at  my  office,  by 
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John  Taisey,  the  collector,  for  record,  and  have  been  severally 
examined  and  carefully  compared  with  the  above  copy,  by  me, 

"  John  Darling,  Jr.,  Town  Clerk." 
"  Rec'd  on  record,*June  14,  1883. 

"  Attest,    John  Darling,  Jr.,  Town  Clerk." 

The  same  certificate,  mutatis  mutandis,  followed  the  record  of 
the  collector's  advertisement.  All  the  other  facts  material  to  an 
understanding  of  the  questions  raised,  arc  stated  in  the  opinion. 
The  court  overruled  the  objections,  and  told  the  jury,  for  the 
purposes  of  the  trial,  they  would  hold  that  this  sale  conveyed  a 
valid  title  to  George  S.  Mason,  the  purchaser  at  the  sale.  To 
this  ruling  the  plaintiff  excepted. 

The  plaintiff,  prior  to  the  December  term  of  court,  had  taken 
the  deposition  of  one  Charles  H.  Carpenter,  of  Chichester,  N.  H., 
and  had  filed  the  same  in  court ;  and  on  trial,  had  the  deposition 
in  his  possession  in  court,  with  the  knowledge  of  the  defendants. 
The  defendants  called  on  the  plaintiff  to  produce  it.  The  plaintiff 
claimed  the  defendants  had  agreed  to  pay  him  the  expense  of 
taking  the  deposition,  before  they  used  it,  and  objected  to  their 
having  the  deposition,  unless  they  paid  as  agreed,  which  they 
refused  to  do.  The  deposition  had  never  been  used  in  court. 
The  court  ordered  the  plaintiff  to  produce  the  deposition  for  the 
defendants  to  use;  which  be  did.  The  court  made  no  order  as 
to  who  should  pay  for  taking  the  deposition,  but  held  that  it 
having  been  filed  in  the  cause,  neither  party  had  the  right  to 
withdraw  it,  and  either  party  had  the  right  to  use  it.  To  this 
ruling  the  plaintiff  excepted. 

The  defendant  then  introduced  testimony  tending  to  prove,  that 
prior  to  1836,  the  said  Mason  conveyed  said  lot  to  one  Jacob  Perkins, 
of  Chichester,  N.  H.,  but  that  said  deed  was  never  recorded  ;  that 
at  some  time  prior  to  or  in  the  fall  of  1836,  said  Perkins  told  one 
Leverett  Page,  of  Groton,  that  he  might  have  the  lot  for  $25,  and 
that  he  was  to  pay  the  taxes  on  said  lot,  and  look  after  it,  and 
when  he  paid  the  $25  he  should  have  a  deed  of  the  same ;  that 
uudtr  that  agreement,  in  the  fall  of  1836,  said  Page  made  4000 
or  5000  shingle  on  the  lot,  and  sold  10,000  feet  of  hemlock  lum- 
ber, and  that  Page  drew  off  some  shingle  timber  from  the  lot ; 
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that  Page  died  in  1837,  and  that  Samuel  Page,  his  son,  with  the 
consent  of  the  family  and  administrator,  continued  to  cut  timber 
on  the  lot  up  to  1841,  when,  in  January  of  that  year,  he  went  to 
New  Hampshire  and  agreed  with  said  Perkins  that  he  would  take 
the  land  on  the  same  terms  his  father  was  to  have  it';  that  he 
went  on 'to  said  lot  and  took  off  all  the  rift  timber  and  some  logs, 
while  he  lived  in  town,  and  used  it  as  his  own  for  a  timber  lot  in 
connection  with  his  farm  ;  that  he  left  town  for  Newbury  in  Jan- 
uary, 1848 ;  and  he  testified  that  he  did  not  cut  any  timber  on 
the  lot  for  the  last  year  or  two  he  lived  in  town ;  he  would  not 
swear  he  was  on  the  lot  for  three  years  before  he  left  town  ;  and 
there  was  no  proof  from  any  one  that  had  a  tendency  to  prove 
that  he  ever  did  anything  more  on  the  lot,  except  he  testified  that 
he  was  occasionally  upon  the  lot  when  he  was  at  the  pond  fishing, 
after  he  moved  to  Newbury.    This  witness  also  testified  that  he 
paid  taxes  on  the  lot  after  he  moved  to  Newbury,  and  that  he 
inquired  after  the  lot  of  tho  neighbors,  to  see  if  any  one  was 
cutting  timber  on  it,  and  that  he  continued  this  care  and  oversight 
of  the  lot  till  after  he  learned  of  Coffrin's  sale,  and  that  the  time 
of  redemption  had  expired,  and  that  he  did  not  learn  of  the  sale 
till  after  the  time  of  redemption  had  expired ;  that  he  paid  the 
taxes  up  to  and  for  the  year  1847  ;  that  after  he  left  town  in  1847 
or  1848,  he  never  went  back  to  do  any  work  on  the  lot,  or  to 
look  after  it ;  that  during  said  time  the  lot  was  set  in  the  grand 
list,  part  of  the  time  to  Roswell  Andrus,  Page,  and  Jacob  Per- 
kins, and  part  of  the  time  to  Jacob  Perkins ;  that  it  was  never 
set  in  the  list  to  either  Leverett  or  Samuel  Page,  and  neither 
Lcvcrett  Page  nor  Samuel  Page  nor  Jacob  Perkins  ever  had  any 
record  title  to  the  lot  on  the  records  in  Groton,  and  no  allusion 
was  made  to  the  title  of  said  Mason  by  the  occupants  of  the  lot, 
except  as  Perkins's  title  was  connected  with  Mason's  title ;  and 
there  was  no,  evidence  that  any  of  the  occupants  of  the  land  ever 
named  Mason's  name  in  connection  with  the  land,  but  called  it  the 
Perkins  or  Carpenter  lot.    The  evidence  further  showed  that  the 
lot  was  sold  by  Coffrin  for  the  taxes  for  the  years  1848-49-50. 

The  testimony  further  tended  to  show,  that  in  1850,  before  the 
Coffrin  sale,  Jacob  Perkins  went  to  Samuel  Page's  house  in  New- 
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bury,  and  while  there  Page  called  on  him  to  deed  the  land  and 
take  his  pay  for  it,  or  pay  him  for  the  taxes  he  had  paid,  and  his 
trouble  taking  care  of  the  lot,  and  Perkins  said  he  would  deed. 
The  evidence  showed  that  Samuel  Page  had  paid  all  the  taxes  up 
to  those  included  in  Coffrin's  sale,  and  plaintiff  claimed  they  did 
not  all  amount  to  one  dollar ;  but  the  evidence  tended  to  show 
he  had  paid  more  taxes  than  that  amount ;  that  he  had  sold  off  $5 
or  $6  worth  of  lumber,  and  had  taken  off  timber  sufficient  to  make 
about  twenty  thousand  long  shingle,  equal  to  about  eighty  thou- 
sand short  shingle,  and  had  also  made  some  short  shingle,  and 
taken  off  logs  to  make  20,000  feet  of  boards.  Page's  testimony 
tended  to  show  that  Perkins  understood  he  was  to  cut  timber  on 
the  lot,  and  take  it  off  as  he  wanted  to.  After  Perkins  told  Page 
he  would  deed  him  the  land,  they  went  to  bed,  and  Perkins  got 
up  in  the  morning  before  Page  did,  and  left  town,  and  Page 
never  saw  him  or  wrote  him  after  that.  Perkins  died  in  1856. 
From  the  time  Perkins  left  Page's  in  1850,  Page  never  went  near 
the  land,  paid  no  taxes  on  it,  and  never  looked  after  it,  or  paid 
any  attention  to  it,  except  as  heretofore  stated.  Jacob  Perkins 
willed  his  property  to  Carpenter,  but  the  will  was  never  proved 
in  Vermont. 

The  evidence  further  tended  to  prove,  that  in  1864  or  1865, 
one  Christopher  Richardson  went  to  Samuel  Page,  and  informed 
him  that  the  Coffrin  sale  was  invalid,  and  made  a  contract  with 
him  to  give  him  $30  for  his  interest  in  the  lot,  and  that  he  agreed 
to  assist  Richardson  to  get  the  land  as  cheap  as  he  could  of  Car- 
penter ;  that  Page,  up  to  that  time,  had  never  seen  Carpenter,  or 
corresponded  with  him,  but  always  claimed  he  had  an  interest  in 
the  lot  by  his  arrangement  with  Perkins,  if  Coffrin's  sale  was  not 
valid;  that  under  this  agreement,  Richardson,  in  May,  1865, 
went  on  to  that  portion  of  the  lot  not  occupied  by  those  claiming 
under  Marshall,  where  some  persons  were  cutting  a  canal  across 
a  small  piece  of  land,  and  told  them  they  might  cut  it  deeper  and 
wider,  and  they  did  so,  and  he  then  claimed  the  lot  as  his  own. 
He  also  told  some  men  who  were  putting  a  boom  on  the  pond, 
that  they  might  put  it  there,  but  he  should  charge  them  something 
%  it,    That  in  June,  he  cut  down  about  three-fourths  of  an  acre 
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of  bushes,  timber,  and  wood  on  the  lot,  which  was  after  the  death 
of  Sarah  Hooper ;  and  that  Samuel  R.  Hooper  sent  two  men  to 
order  him  off,  but  he  worked  two  days  longer,  and  left,  and  had 
never  been  on  to  the  lot  to  do  anything  since,  except  the  testimony 
tended  to  prove  that  he  went  once  when  one  Thomas  Goodwin 
was  making  shingles  in  the  bowling  alley  on  the  premises  occu- 
pied by  those  under  Marshall,  and  told  Goodwin  that  he  might 
make  shingle  there,  but  he  should  charge  him  for  it ;  but  he  was 
never  paid  anything  for  it,  and  Goodwin  never  agreed  to  pay  any- 
thing. 

The  defendants  further  offered  testimony  tending  to  prove,  that 
a  portion  of  the  Lake  House  was  on  the  lot  of  A.  H.  Ricker,  and 
that  Ricker  and  Leverett  H.  Page,  who  occupied  the  lot  under 
Charters,  agreed  that  Page  might  occupy  a  portion  of  said  Ricker's 
land,  as  long  as  he  would  supply  Ricker's  house  with  water;  and 
that  in  pursuance  of  said  contract,  they  went  to  work  to  dig  a 
ditch  and  lay  the  logs ;  that  while  they  were  doing  it,  Richard- 
son was  there,  and  said  to  them :  u  If  you  have  any  water  to 
spare,  I  have  no  objection  to  your  carrying  it  to  him.'*  Richard- 
son did  not  testify  that  he  ever  gave  notice  to  Charters,  the  owner 
of  the  property,  or  to  his  tenant,  L.  H.  Page,  to  remove,  ever  de- 
manded possession,  or  in  any  manner  interfered  with  them.  He 
testified :  "  I  went  on  the  lot,  and  Leverett  H.  Page  in  the  house. 
This  was  May  or  June,  1865.  I  took  possession  by  notifying  the 
people  on  it  I  had  bargained  for  it.  Notified  Leverett  H.  Page." 
He  then  detailed  his  several  acts  of  possession  on  the  lot,  as 
herein  before  and  hereafter  detailed. 

The  piece  of  bushes  cut  by  Richardson,  did  not  exceed  three- 
fourths  of  an  acre.  The  testimony  tended  to  show  that  about 
the  time  of  the  cutting  of  the  slash,  one  Annis  agreed  to  burn 
it  when  it  got  dry,  and  did  set  it  on  fire,  but  it  burned  but  a 
portion  of  it,  and  it  has  never  been  touched  since.  Richardson's 
testimony  further  tended  to  show,  that  he  went  to  Chichester,  N. 
H.,  and  made  a  bargain  with  said  Carpenter  for  said  lot,  with  the 
assistance  of  said  Samuel  Page,  by  which  he  was  to  pay  Carpen- 
ter $100,  and  Page  $30,  and  that  a  deed  and  notes  were  made 
out  and  left  at  Wells  River  Bank,  but  the  notes  were  never  paid, 
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nor  deed  delivered,  and  that  he  redeemed  the  land  from  a  tax 
sale  by  paying  $5  or  $6.  Said  Richardson,  though  often  at  the 
Lake  House,  never  interfered  with  the  lot  since  the  plaintiff  was 
appointed  administrator. 

The  plaintiff  introduced  the  testimony  of  several  witnesses,  to 
prove  that  said  Richardson  entered  on  the  lot,  and  claimed  that 
he  was  cutting  the  timber  under  the  title  of  the  Harris  heirs,  and 
not  under  the  title  of  Page  or  Carpenter ;  and  proved  by  one 
Jacob  Hooper  that  he  told  him  while  chopping,  that  he  was  cut- 
ting the  timber  to  take  possession  of  the  lot  under  the  title  of  the 
Harris  heirs,  as  their  agent.  The  plaintiff  produced  other  witnesses 
to  whom  Richardson  had  made  similar  declarations.  The  plaintiff 
then  offered  himself  as  a  witness,  and  testified  in  substance  as  fol- 
lows: uOn  the  22d  of  February,  1866,  I  was  at  the  Lake  House 
on  lot  No.  70,  in  Oroton,  being  the  lot  in  dispute,  with  the  officer 
who  went  to  serve  the  bill  in  chancery  against  the  defendants  and 
Leverett  H.  Page  and  others,  in  relation  to  this  lot.  Christopher 
Richardson  was  at  the  Lake  House,  and  examined  the  copy  de- 
livered Leverett  H.  Page — Page  was  living  in  the  Lake  House, 
and  a  copy  was  served  on  him.  Richardson  examined  the  copy, 
and  told  me  he  claimed  to  own  the  lot.  I  asked  him  by  what  title 
he  claimed  to  own  the  lot,  as  I  wished  to  know  his  title  before  I 
made  further  costs.  He  told  me  he  claimed  it  under  the  title  of 
the  Harris  heirs ;  asked  me  to  go  the  door  of  the  Lake  House, 
and  showed  me  the  piece  cut  down.  I  asked  him  what  he  was 
going  to  do  with  it,  and  he  said  he  was  going  to  clear  it  and  plant 
it.  I  then  told  him  if  all  the  title  he  had  got  was  under  the 
Harris  heirs,  if  be  went  on  to  the  land  again  to  cut  trees  or  clear 
the  land,  I  would  sue  him,  and  I  have  never  known  of  his  doing 
anything  there  since." 

This  testimony  the  plaintiff  claimed  was  evidence  in  chief  of 
Richardson's  claim  to  the  land,  und  that  if  believed,  it  was  con- 
clusive of  his  claim,  and  would  estop  him,  and  others  claiming 
tmder  him,  from  setting  up  a  different  claim  of  title.  But  the 
court  ruled,  that  these  declarations,  made  after  the  chopping  and 
on  the  lot,  and  when  the  plaintiff  and  Richardson  stood  in  full 
view  of  the  piece  cut  down,  and  not  over  one  hundred  and  fifty 
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feet  therefrom,  were  no  evidence  in  chief,  but  could  only  be  used 
to  impeach  the  witness,  and  detract  from  the  weight  of  his  testi- 
mony.    To  this  ruling  the  plaintiff  excepted. 

On  cross-examination,  Richardson  was  inquired  of  if  he  did 
not  make  the  cutting  on  the  lot  under  the  title  of  the  Harris  heirs, 
and  had  not  claimed  to  people  in  Oroton,  that  he  claimed  the  lot 
and  made  his  cutting  under  the  title  of  the  Harris  heirs,  which  he 
denied.  He  was  then  inquired  of  if  he  had  not  claimed  to  be  the 
agent  of  the  Harris  heirs  as  to  other  lots  in  Groton,  and  if  he  had 
not  offered  to  sell  other  lots  in  Groton  under  the  title  of  the 
Harris  heirs ;  to  which  he  replied,  that  he  never  had  any  agency 
for  the  Harris  heirs  in  the  town  of  Groton  ;  that  he  never  claimed 
any  land  in  Groton  under  the  Harris  heirs ;  and  never  offered  to 
to  sell  any  to  any  one  under  that  title.  He  was  then  inquired  of 
if  he  did  not  offer  on  a  certain  day  about  four  or  five  years  before, 
at  Groton,  to  sell  to  one  G.  W.  Goodwin,  lot  No.  5  in  Groton, 
under  the  title  of  the  Harris  heirs,  and  tell  him  the  deed  was 
coming  from  the  Harris  heirs, — which  he  denied.  The  plaintiff 
then  offered  the  said  Goodwin  to  prove  that  he  did  buy  said  lot  of 
Richardson,  and  that  Richardson  represented  that  he  was  the 
agent  for  the  Harris  heirs,  and  that  they  owned  the  lot.  To  the 
admission  of  this  testimony  the  defendants  objected,  and  it  was 
excluded  by  the  court ;  to  which  the  plaintiff  excepted. 

There  was  no  proof  tending  to  show  that  said  Carpenter  ever 
had  any  knowledge  of  this  cutting  by  Richardson,  or  ever  con- 
sented to  the  game.  The  only  evidence  in  relation  to  any  nego- 
tiation or  trade  between  Carpenter  and  Richardson,  was  as  follows: 
Richardson  and  Page,  prior  to  January,  1866,  had  written  Car- 
penter about  purchasing  this  lot,  and  Carpenter  came  to  Wells 
River  to  meet  Richardson,  in  January,  1866,  but  Richardson  not 
getting  the  letter,  they  did  not  meet.  In  June,  1867,  Richardson 
went  to  Chichester  to  see  Carpenter,  and  all  that  took  place 
between  them  was,  Carpenter  agreed  to  deed  Richardson  the 
land,  and  Richardson  was  to  give  his  note  to  him  for  $100,  and 
one  to  Page  for  $30,  and  the  notes  and  deed  were  to  be  sent  to 
the  Wells  River  Bank,  and  when  Richardson  paid  the  notes,  the 
deed  was  to  be  delivered  to  him.    There  was  no  proof  that  Car- 
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penter  or  Mason  ever  knew  of,  authorized,  or  consented  to,  the 
act  of  Richardton  in  entering  on  the  lot ;  except  that  Richardson 
claimed  to  have  done  said  acts  under  his  arrangement  with  Sam- 
uel Page  for  the  purchase  of  said  lot ;  and  Carpenter  recognized 
said  Page's  claim  to  some  interest  on  the  lot,  by  allowing  a  part 
of  the  consideration  of  the  sale  to  the  defendants  to  be  paid  to 
Page.  The  testimony  further  showed,  that  said  deed  and  notes 
were  left  in  the  bank  for  two  years,  and  that  Richardson  was 
called  on  for  pay  on  the  notes,  and  refused  ;  and  that  Carpenter 
then  withdrew  his  notes  and  deed,  and,  at  the  request  of  Samuel 
Page,  procured  said  Mason  to  deed  the  land  to  the  defendants, 
who  paid  about  #175,  and  Page  paid  Carpenter  $100  of  this  sum, 
and  retained  the  balance  for  aiding  in  the  business,  and  his  claim 
for  taxes  and  trouble.  There  was  no  proof  that  Samuel  Page 
ever  tendered  any  pay  for  the  lot.  The  defendants,  at  the  time 
they  took  their  deed,  were  in  possession  under  the  Marshall  in- 
terest or  title,  and  they  had  their  title  before  the  final  hearing  in 
said  chancery  suit. 

There  was  no  proof  tending  to  show  that  they  had  ever  done 
any  acts  of  possession  on  the  lot  since  they  took  their  deed,  out- 
side of  the  three  acres  they  had  a  right  to  occupy  by  the  decree 
in  chancery ;  but  the  defendants,  at  the  request  of  the  plaintiff, 
before  he  rested  his  case,  admitted  they  were  in  possession 
of  the  whole  lot,  both  at  the  time  of  bringing  the  suit,  and  at  the 
time  of  the  trial.  There  was  no  testimony  tending  to  prove  that 
Perkins,  who  died  in  1856,  or  Carpenter  after  his  death,  ever 
inquired  after  or  claimed  title  to  the  lot,  excepting  Carpenter's 
agreeing  to  quit  claim  to  RichaVdson  or  to  the  defendants  for 
$100.  The  premises  were  admitted  to  be  of  the  value  of  $3000 
with  a  clear  title,  and  perhaps  $4000. 

The  evidence  tended  to  show  that  Richardson  still  claimed  to 
own  the  lot  in  his  right  under  the  deed  from  Carpenter ;  and  he 
testified  that  he  still  claimed  the  lot,  and  that  he  had  never  in 
any  manner  yielded  or  assigned  his  right  under  his  possession, 
\  to  Page  or  Carpenter,  or  the  defendants.  The  defendants'  testi- 
mony tended  to  show  that  they  were  to  have  the  benefit  of  Rich- 
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ardson's  acts  of  possession,  by  an  arrangement  between  them  and 
Richardson.  Richardson's  testimony  also  tended  to  show,  that 
all  his  acts  of  possession  were  done  under  the  Mason,  Perkins, 
or  Carpenter  title,  the  title  which  the  defendants  now  own. 

The  plaintiff  requested  the  court  to  charge  the  jury  as  follows: 

u  1st.  The  grantor  of  the  plaintiff's  intestate  having  bid  off 
the  lot  in  question  in  1851,  if  the  jury  find  he  entered  on  the  land 
and  cut  the  timber  in  the  fall  of  that  year,  under  a  claim  of  right, 
this  gave  a  possession  to  the  whole  lot,  which,  being  followed  by 
a  deed  from  the  collector,  dated  March  8,  1853,  gave  a  construc- 
tive possession  to  the  whole  lot  to  the  plaintiff's  grantor,  and  the 
statute  of  limitations  would  begin  to  run  from  the  entry  in  the 
fall  of  1851  ;  and,  as  over  eighteen  years  had  elapsed  from  the 
entry  of  the  plaintiff's  grantor,  to  the  time  the  defendants  took 
their  deed,  if  not  interrupted  by  the  entry  of  Richardson,  the  title 
had  become  absolute  in  the  intestate's  estate,  if  her  grantor  had  no 
legal  title  to  the  lot. 

"2d.  That  McLane  Marshall  having  entered  on  a  portion  of 
the  lot  and  erected  buildings  thereon  under  the  title  of  S.  R. 
Hooper,  the  actual  possession  of  a  portion  by  Marshall,  was  a 
possession  by  Hooper,  and  inured  to  the  plaintiff's  title  as  to  the 
whole  lot,  and  aided  in  extending  the  constructive  possession  of 
the  plaintiff's  grantor  to  the  whole  lot. 

**  3d.  If  the  jury  find  that  Samuel  Page  made  some  contract 
with  Jacob  Perkins  for  the  lot  in  1841,  and  he  cut  timber  on  the 
same  up  to  the  spring  of  1845,  and  paid  the  taxes  to  1847,  if 
Perkins  had  no  record  title  to  the  lot ,  and  they  find  that  Page 
moved  from  the  town  in  1847,  or  winter  of  1848.  and  that  he  has 
never  done  any  acts  of  owner-hip  on  the  land  since  the  spring  of 
1845,  and  that  he  has  never  paid  the  taxes  on  said  lot  since  1847, 
and  that  Perkins  came  to  his  (the  said  Page's)  house  in  Newbury 
in  1850,  before  the  land  sale,  and  that  Page  told  Perkins  he 
wanted  his  pay  for  the  taxes  he  had  paid,  and  for  his  trouble,  or 
he  wanted  a  deed,  and  he  would  pay  for  the  land,  and  that  Per- 
kins told  him  he  would  deed;  if  Perkins  left  the  next  morning 
before  Page  was  up,  and  neither  said  Page  or  Perkins,  nor  any 
one  under  them,  for  fifteen  years,  eutored  upon  the  premises  under 
the  title  of  Perkins,  it  would  be  an  abandonment  of  the  lands, 
and  all  rights  acquired  by  possession  would  be  abandoued. 

4*  4th.  If  the  contract  of  purchase  of  Samuel  Page  was  by 
parol,  and  Jacob  Perkins  had  deceased,  Samuel  Page  would  have 
no  right  to  go  on  to  the  lot  himself,  and  take  possession  of  the 
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premises;  and  he  could  not  authorize  Christopher  Richardson  to 
enter  on  the  lot,  and  have  his  acts  support  the  title  of  Perkins. 

u  5th.  That  as  Richardson  swears  that  he  cut  the  timber  under 
a  license  from  Page,  and  before  any  contract  with  Carpenter,  and 
that  he  still  claims  the  lot  under  the  deed  from  Carpenter,  and 
has  never  given  up  or  surrendered  his  deed  or  claim  to  Page, 
Carpenter,  or  the  defendants,  his  acts  cannot  inure  to  the  title  of 
the  defendants  under  the  deed  from  Mason. 

"  6th.  If  Richardson  entered  on  the  lot  in  1865,  by  authority 
of  the  legal  owner  who  had  no  deed  on  record,  and  the  jury  find 
that  Samuel  R.  Hooper  entered  on  the  lot  in  the  fall  of  1851, 
and  put  his  deed  on  record  in  the  spring  of  1853,  and  he  and 
those  claiming  under  him  had  been  in  adverse  possession  of  the 
lot  for  over  thirteen  years,  doing  such  acts  on  the  lot  as  cutting 
timber,  making  shingle,  and  erecting  buildings  thereon,  and  occu- 
pying the  same,  if  Richardson  cut  down  a  few  trees  near  the 
buildings,  this  would  not  give  him  constructive  possession  beyond 
his  actual  cutting  and  possession,  and  it  is  a  question  for  the  jury 
whether  it  would  interrupt  the  possession  to  that  extent.  It  could 
not  be  extended  by  construction  to  the  whole  lot. 

u  7th.  If  Richardson  entered  and  cut  the  trees  as  mentioned 
in  the  last  request ;  if  he  was  ordered  off  by  Hooper,  and  ordered 
by  the  plaintiff  not  to  clear  the  land,  and  he  left  it,  and  it  has 
grown  up  again  to  bushes,  it  was  an  abandonment  of  the  premises, 
and  his  act  was  simply  an  act  of  trespass,  that  can  have  no  effect 
on  the  title  to  interrupt  the  running  of  the  statute. 

"8th  If  Hooper  entered  on  the  lot  in  1851,  as  the  evidence 
tends  to  prove,  and  in  1857  or  1858,  MeLane  Marshall,  under 
Hooper,  entered  and  erected  buildings,  and  was  in  the  actual 
possession  of  a  portion  of  said  lot,  and  was  living  on  said  lot 
under  said  Hooper,  the  entry  of  Richardson  on  other  lands  out- 
side of  the  lands  in  the  actual  occupation  of  said  Marshall  and 
those  claiming  under  hiin,  would  have  no  effect  to  stop  the  run- 
ning of  the  statute  as  to  the  lands  in  the  actual  occupation  of 
those  claiming  adverse  to  the  defendants'  title.  By  the  decree 
in  chancery  the  plaintiff  has  the  title  of  the  land  occupied  by  Mc- 
Lane Marshall  and  those  claiming  under  him ;  and  as  Hooper 
entered  in  the  fall  of  1851,  and  the  defendants  did  not  get  their 
deed  till  Januaay  23, 18f>9,  there  was  a  continuous,  uninterrupted, 
[  actual  possession  of  that  portion  of  the  premises  for  over  eighteen 
i  years,  without  any  interruption,  and  the  title  to  this  portion  of 
i  the  premises  became  absolute  in  the  plaintiff  as  administrator,  by 
!       over  fifteen  years  possession. 

"  9th.    That  if  the  contract  was  made  between  Richardsou  and 
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Carpenter,  as  set  forth  in  Carpenter's  deposition,  it  gave  Richard- 
son no  right  to  go  on  to  the  lot  and  cut  timber  until  he  paid  the 
notes. 

44 10th.  That  the  contract  made  between  Richardson  and  Car- 
penter in  1867,  had  no  relation  back  to  June,  1865,  and  does  not 
sanction  any  act  of  cutting  by  Richardson  in  1865. 

44 11th.  A  stranger  cannot  do  acts  of  ownership  or  possession 
on  land,  to  aid  the  title  of  the  true  owner/ without  the  prior  re- 
quest of  the  owner,  or  his  subsequent  assent  thereto ;  and  there  is 
no  pretence  that  this  cutting  by.  Richardson  e\er  came  to  the 
knowledge  of  Carpenter  or  Mason,  or  was  ever  approved  by 
them.  It  was  no  claim  of  title  or  acts  of  possession  by  them. 
■  f 4t  12th.  That  if  (he  jury  find  that  George  S.  Mason  deeded  this 
lot  to  Jacob  Perkins  in  his  lifetime,  if  the  deed  is  not  recorded, 
the  title  passed  by  the  deed  to  the  estate  of  Perkins,  and  left  no 
title  in  George  S.  Mason  to  convey  to  the  defendants.  That  deed 
therefore  conveyed  no  legal  title  to  the  lot.  The  most  it  would 
give  would  be  color  of  title.  It  is  of  no  greater  validity  than 
Hooper's  deed  from  the  collector. 

44 13th.  The  plaintiff,  as  administrator,  being  in  the  adverse 
possession  of  the  premises  at  the  time  of  the  deed  to  the  defend- 
ants, the  deed  to  the  defendants  is  void  by  the  statute. 

44 14th.  As  the  defendants  went  into  possession  under  a 
levy  against  McLane  Marshall  under  Hooper's  title,  and  as  the 
court  decreed,  as  against  them,  the  land  to  the  plaintiff,  and 
the  buildings  if  not  taken  off  in  one  year,  they  are  estopped 
from  setting  up  any  claim  to  the  same  under  any  title  they  may 
buy  in  during  the  litigation,  and  hold  prior  to  the  trial  iu  the 
suit  in  chancery. 

44  loth.  The  facts  being  undisputed  that  S.  R.  Hooper,  the  intes- 
tate's grantor,  entered  into  possession  of  the  lot  in  the  fall  of  1851, 
after  he  purchased  the  property  at  the  landjsale,  under  a  claim  of 
title,  and  under  such  claim  of  title  from  year  to  year  up  to  the 
time  that  McLane  Marshall  went  into  possession  of  a  portion  of 
the  lot,  did  acts  of  ownership  on  the  lot,  such  as  cutting  timber, 
making  shingle,  and  sugaring  on  the  lot ;  and  that  in  1857  Mc- 
Lane Marshall,  under  Hooper,  entered  into  actual  possession  of  a 
portion  of  the  lot,  and  erected  buildings  thereon — the  entry  of 
Richardson  on  another  portion  of  the  lot  not  in  the  actual  posses- 
sion of  Marshall,  or  those  claiming  under  him,  could  not,  ns 
matter  of  law,  stop  the  running  of  the  statute  as  to  the  land  occu- 
pied by  Marshall  under  a  title  adverse  to  the  title  claimed  by 
Richardson  :  and  that  as  there  wns  no  interruption  as  to  the  pos- 
session of  the  lands  in  the  actual  possession  of  those  claiming 
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uuder  Marshall,  from  1851  to  January,  1869,  when  the  defend- 
ants took  their  deed,  a  period  of  over  eighteen  years,  the  court 
should  direct  a  verdict  for  the  plaintiff  for  that  portion  of  the 
premises,  as  he  has  acquired  the  rights  of  those  claiming  under 
Marshall  by  the  decree  in  chancery." 


The  court  charged  the  jury,  in  substance,  that  in  order  for  the 
plaintiff  to  recover,  it  was  incumbent  on  him  to  show  that,  as 
against  the  defendants,  ho  had  the  right  to  the  possession  of  the 
lot,  or  to  the  Marshall  portion  of  it,  at  the  time  he  brought  the 
suit,  and  at  the  time  of  the  trial ;  that  the  defendants  admitted 
they  were  in  the  possession  of  the  whole  lot  at  both  of  these 
times;  that  the  plaintiff  did  not  claim  he  had  any  record  title,  but 
claimed  he  had  a  title  commencing  in  the  sale  and  deed  from  Dan- 
iel Coffrin  to  Samuel  R.  Hooper,  by  his  acts  of  possession  done 
under  that  title,  though  he  admitted  the  sale  and  deed,  of  them- 
selves, to  be  invalid,  by  reason  of  the  failure  of  Coffrin  to  comply 
with  the  statute  in  making  the  sale ;  that  the  defendants  had  in- 
troduced various  deeds  of  the  lot,  and  sales  of  the  lot  for  taxes  ; 
that  the  deeds  commenced  with  that  of  Nehemiah  Lovewell  to 
Ephraim  Webster,  in  1789,  and  continued    down  to  George  S. 
Mason,  and  claimed  that  the  court  ought  to  presume  a  convey- 
ance from  the  original  proprietor,  Roswell  Andrus,  to  said  Love- 
well,  or  to  submit  that  question  to  the  jury ;  but  as  no  acts  of 
possession  were  shown  under  any  of  the  conveyances  or  sales,  the 
court  did  not  find  any  evidence  on  which  to  submit  that  question 
to  the  jury,  and  no  evidence  of  title  in  the  defendants'  grantors, 
till  they  came  to  the  sale  of  John  Taisey,  and  his  deed  as  col- 
lector, dated  January  13, 1834  ;  that  for  the  purposes  of  the  trial, 
the  court  held  that  that  sale  was  made  in  conformity  with  the 
statute  then  in  force,  and  was  valid,  and  that  said  Taisey's  deed 
conveyed  a  valid  title  to  the  lot  to  said  Mason ;  but  that,  as  the 
plaintiff  had  raised  objections  to  that  sale,  and  claimed  it  was  in- 
valid, and  the  court  might  be  mistaken  in  holding  that  sale  valid, 
and  as  the  defendants  had  introduced  evidence  tending  to  show 
that  the  owners  under  that  deed  and  title,  took  possession  of  the 
lot  under  the  sale  and  deed,  the  court  desired  the  jury  in  the  first 
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place,  to  examine  and  determine  whether,  if  the  deed  should  be 
held  invalid,  the  defendants  had  established  by  a  fair  balance  of 
testimony,  that  George  S.  Mason  and  his  grantees,  and  those  act- 
ing under  that  title,  had  acquired  title  to  the  lot  by  fifteen  years 
adverse  possession.     That  in  order  to  acquire  title  by  adverse 
possession  as  against  the  true  owner,  George  S.  Mason  and  those 
in  that  chain  of  title,  by  themselves  and  their  servants,  or  those 
acting  under  them,  must  have  occupied  the  lot  for  fifteen  consecu- 
tive years,  openly,  notoriously,  continuously,  and  adversely  to  the 
person  having  the  record  title  ;  that  if  Leverett  Page  made  such 
an  arrangement  as  the  testimony  tended  to  show,  with  Perkins, 
while  he  was  the  owner  of  the  Mason  title,  and  entered  upon  the 
lot  under  that  title,  claiming  title  to  it,  and  did  an  act  of  posses- 
sion, that  act  would,  constructively,  from  the  fact  that  the  Mason 
deed  was  on  record,  extend  to  the  whole  lot,  and  put  those  claim- 
ing under  that  title,  in  constructive  possession  of  the  whole  lot ; 
that  in  order  for  an  act  done  on  the  lot  to  be  an  act  of  possession, 
it  must  be  such  an  act  that  if  the  true  owner  should  go  upon  the 
lot  and  make  such  an  examination  of  the  lot  as  a  man  of  reason- 
able care  and  prudence,  owning  the  lot,  would  be  likely  to  make, 
he  would  find  the  act,  and  it  would  indicate  to  him  that  some  one 
had  been  upon  the  lot,  doing  an  act  of  possession  under  some 
claim  of  ownership  or  of  a  right  to  do  the  act ;  and  that  such  acts 
must  have  been  done  with  such   frequency,  and   so   continued 
throughout  fifteen  consecutive  years,  that  if  at  any  time  during 
the  fifteen  years,  the  true  owner  of  the  lot  had  gone  upon  the  lot 
and  made  such  examination,  he  would  have  found  sufficient  evi- 
dence of  the  acts  remaining  on  the  lot,  to  convince  a  man  of  ordi- 
nary care  and  prudence  that  the  doer  of  the  acts  was  in  posses- 
sion, claiming  the  right  to  do  the  acts,  and  claiming  the  lot ;  that 
the  acts  must  be  open  and  notorious  in  this  way  or  sense,  and  ad- 
verse, or  so  injurious  to  the  interest  of  the  true  owner  as  would 
call  his  attention  to  them,  and  would  put  him  upon  inquiry  as  to 
who  committed  them.     The  court  told  the  jury  that,  in  order  to 
be  an  act  of  possession,  it  must  be" more  than  a  mere  act  of  tres- 
pass, or  such  an  act  as  would  indicate  to  the  true  owner,  in  tho 
exercise  of  reasonable  care  and  prudence,  if  it  came  to  his  know- 
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ledge,  that  tho  doer  of  the  act  simply  intended  to  infringe  upon 
his  right,  and  not  to  assert  any  right  or  title  to  the  land  in  the 
doer ;  that  the  payment  of  taxes  by  a  person  in  possession,  was 
not  an  act  adverse  to  the  true  owner,  because  not  injurious  to 
him,  but  was  evidence  tending  to  show  that  the  person  in  posses- 
sion and  paying  taxes,  was  claiming  to  own  the  lot,  or  claiming 
title  to  it.  The  court  further  told  the  jury  that  the  acts  of  Sam- 
uel Page,  done  after  his  father's  decease,  and  before  he  made  an 
arrangement  with  Perkins  to  purchase  the  lot  himself,  could  not 
be  considered  in  this  connection,  unless  they  were  done  with  the 
approval  of  the  heirs  and  administrator  of  his  father,  and  under 
the  right  which  his  father,  Leverett  Page,  had  under  his  arrange- 
ment with  said  Perkins  for  the  purchase  of  the  lot ;  or  were  done 
under  the  Perkins  title,  subsequently  acquiesced  in  by  Perkins, 
at  the  time  he  entered  into  an  arrangement  with  said  Samuel  Page 
for  the  sale  of  the  lot  to  him.  The  court  told  the  jury  it  was  not 
necessary  for  the  person  to  be  in  actual  personal  possession  of  the 
lot  all  the  time  during  the  fifteen  consocutive  years ;  but  he  should 
do  acts  of  possession  so  frequently,  that  at  all  times  there  would 
be  evidence  of  his  being  in  possession  of  the  lot,  as  before  ex- 
plained. 

The  court  directed  the  jury  to  determine  the  time  when  the  first 
act  of  such  possession  was  done,  if  at  all,  and  how  long  such  pos- 
session was  continued  uninterruptedly  by  those  acting  and  claim- 
ing under  the  Perkins  title  ;  and  if  said  time  of  such  uninter- 
rupted possession  amounted  to  fifteen  years,  those  having  the  Per- 
kins or  Mason  title  would  acquire  title  to  the  lot.  The  court  told 
the  jury  that  Leverett  Page  or  Samuel  Page,  under  that  title, 
might  commence  an  adverse  possession,  and  voluntarily  abandon 
it  at  any  time  before  such  adverse  possession  ripened  into  a  valid 
title  by  fifteen  consecutive  years  of  such  uninterrupted  possession  ; 
and  if  Leverett  Page,  or  those  who  represented  his  estate,  or 
Samuel  Page,  did,  voluntarily,  abandon  all  possession  and  claim 
to  the  lot  under  the  Perkins  title,  before  the  expiration  of  the  fif- 
teen consecutive  years,  that  would  be  an  end  of  all  their  posses- 
sion prior  to  the  abandonment ;  that  although  the  deed  from  Ma- 
son to  Perkins  would,  though  unrecorded,  convey  the  title  of  tho 
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lot  to  Perkins,  and  the  same  would  descend  to  Carpenter  by  Per- 
kins's will,  yet,  if  Carpenter  received  the  defendants'  money,  and 
obtained  a  deed  from  Mason  to  the  defendants,  rather  than  place 
Mason's  deed  to  Perkins  on  record,  and  proceed  and  settle  Per- 
kins's estate  in  this  state,  and  convey  the  lot  to  the  defendants, 
Carpenter  would  probably  be  estopped  from  asserting  the  title  in 
himself,  through  the  will  of  Perkins  ;  that  at  least  the  defendants 
stood  in  such  relation  to  the  lot,  being  in  possession,  that  they 
could  justify  under  their  deed  from  Mason  ;  and  if  the  Mason, 
Perkins,  or  Carpenter  title,  whichever  it  might  be  called,  was 
valid,  cither  by  reason  of  the  Taisey  sale  and  deed,  or  by  reason 
of  those  acting  under  that  title  having  acquired  title  to  the  lot  by 
adverse  possession  in  the  manner  explained,  the  defendants  could 
hold  the  lot  against  the  plaintiff,  unless  the  plaintiff  and  those 
under  whom  his  intestate  claimed,  had  acquired  title  to  the  lot  by 
adverse  possession,  subsequently  to  the  Mason,  Perkins,  or  Car- 
penter title  having  become  valid. 

The  court  then  instructed  the  jury  to  inquire  and  determine  in 
the  manner  it  had  already  explained  to  and  instructed  them,  whether 
the  plaintiff's  intestate  and  her  grantor  had  acquired  title  to  the 
lot  by  adverse  possession,  with  the  following  additional  instruc- 
tions :  that  the  acts  done  by  Samuel  R.  Hooper  on  the  lot,  prior 
to  his  having  obtained  his  deed  from  Coffrin  and  placed  the  same 
on  record,  if  acts  of  possession,  would  not  necessarily  extend  to 
the  whole  lot ;  and  that  although  Hooper  intended  by  them  to 
take  possession  of  the  whole  lot,  under  his  incohate  purchase  from 
Coffrin,  yet  they  would  not  extend  to  any  more  of  the  lot  than  they 
would  indicate  to  the  true  owner  of  the  lot,  if  he  knew  of  the  acts, 
that  Hooper  had  fairly  taken  possession,  and  intended  to  take  pos- 
session of;  and  that  it  was  for  the  jury  to  determine  from  the  evi- 
dence, whether  by  these  acts  said  Hooper  took  possession  of  any, 
and  if  so  of  how  much  and  what  parts,  of  said  lot,  whether  the 
whole  lot  or  less ;  but  that  after  said  Hooper  placed  his  deed  from 
Coffrin  on  record,  his  acts  of  possession  under  said  deed  would 
extend  to  the  whole  lot,  and  that  the  plaintiff's  intestate  could 
avail  herself  of  the  acts  of  Marshall  and  his  grantees  and  lessees, 
done  under  his  title  and  on  the  lot.    The  court  directed  the  jury 
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to  determine  when  the  said  Samuel  R.  Hooper's  possession  of  the 
three  acres,  and  of  the  whole  lot,  commenced,  and  how  long  it 
contiuued  uninterruptedly  to  said  three  acres,  and  how  long  to  the 
whole  lot. 

The  court  further  told  the  jury,  that  the  acts  of  Richardson,  if 
done  under  a  claim  of  title  in  the  Harris  heirs,  would  be  no  in- 
terruption of  those  in  possession  under  the  Hooper  title,  derived 
from  the  Coffrin  deed  and  the  acts  of  Hooper  and  grantees  under 
it,  inasmuch  as  by  Marshall,  and  his  grantees  and  lessees,  there 
was  some  one  in  actual  possession  of  part  of  the  lot  under  the 
Hooper  title,  at  the  time  the  acts  were  done.  But  if  Richardson 
did  said  acts  under  the  Mason  title,  it  would  be  different ;  that 
where  the  person  having  the  title  did  an  act  of  possession,  and 
went  into  possession  of  land  then  in  the  possession  of  one  who 
had  no  title,  but  was  claiming  title,  and  holding  adversely  to 
the  true  owner,  and  there  was  a  joint  possession  in  the  two,  the 
seisin  followed  the  possession  of  the  true  owner,  and  his  set  of 
possession  inured  to  his  benefit,  and  interrupted  the  possession  of 
the  one  who  had  no  title,  and  was  not  the  true  owner;  that  if 
Richardson  entered  upon  the  lot  and  cut  down  one  half  or  three- 
fourths  of  an  acre  of  brush,  wood,  and  timber,  and  did  other  acts, 
such  as  his  testimony  tended  to  show,  under  the  Mason  or  Perkins 
title,  under  an  arrangement  with  Samuel  Page,  such  as  his  testi- 
mony tended  to  show,  although  it  was  done  without  any  special 
authority  from  Carpenter,  who  then  owned  the  Mason  title,  and 
without  Carpenter's  knowledge,  yet  if  Carpenter  subsequently  as- 
sented to  and  ratified  these  acts,  by  recognizing  Page's  rights  and 
interest  in  the  lot,  and  by  paying  him  for  his  caio  and  trouble 
about  the  lot,  and  for  his  interest  in  it, — the  cutting  of  the  one  half 
or  three-fourths  of  an  acre  would  be  an  interruption  of  the  plain- 
tiff's intestate,  to  all  of  said  lot  except  what  was  occupied  by  those 
acting  under  Marshall ;  and  if  Richardson  did  said  acts  as  acts  of 
possession  of  the  whole  lot,  and  gave  those  in  possession  under  Mar- 
shall to  understand,  and  they  did  understand,  that  he  did  said  acts 
as  acts  of  possession  of  the  whole  lot,  and  that  he  did  them  to 
take  possession  of  the  whole  lot  under  the  Mason  or  Perkins  title, 
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then  his  acts  would  work  an  interruption  of  Marshall  and  those 
holding  under  him,  as  to  that  portion  of  the  lot  occupied  by  them, 
as  well  as  to  that  portion  of  the  lot  occupied  by  the  intestate ;  and 
under  said  instruction  the  court  submitted  to  the  jury  to  find 
whether  said  Richardson's  acts  were  done  under  the  Mason  or 
Perkins  title,  and  if  so,  whether  they  were  an  interruption  of  that 
portion  of  the  lot  occupied  by  Marshall  and  his  grantees  or  lessees, 
or  only  to  that  portion  of  the  lot  in  the  possession  of  the  intestate: 
and  under  said  instructions,  with  its  previous  instructions  in  re- 
gard  to  adverse  possession,  the  court  submitted  to  the  jury  to  find 
whether  the  plaintiff  had  acquired  title  to  said  lot,  or  to  that  por- 
tion occupied  by  Marshall,  by  fifteen  consecutive  years  uninter- 
rupted, adverse  possession,  and  if  so,  that  the  plaintiff  would  be 
entitled  to  recover  for  such  portion  of  the  lot  as  he  showed  title  to. 
The  court  further  instructed  the  jury,  that  if  they  should  find  that 
neither  party  had  acquired  title  to  the  lot  by  adverse  possession, 
as  the  court  might  be  mistaken  about  Mason's  title  under  the 
Taiscy  deed  being  good,  it  desired  the  jury  to  find  whether  the 
defendants,  and  those  under  whom  they  claimed,  had  ever  aban- 
doned their  possession  of  the  lot  had  prior  to  the  possession  of  the 
plaintiff's  intestate's  grantors,  and  that|the  defendants  in  possession 
could  stand  upon  the  prior  possession  of  the  lot  by  those  under 
whom  the  defendants  claimed,  uulcss  that  pos?ession  and  claim  to 
the  lot  had  been  abandoned  and  voluntarily  given  up  by  those 
under  whom  the  defendants  claimed;  that  if  it  had  been  so  aban- 
doned and  given  up,  the  defendants  could  uot  stand  upon  the  prior 
possession  of  their  grantors  under  the  Pages,  as  against  the  plain- 
tiff's intestate's  later  possession,  and  the  possession  of  those  under 
whom  she  claimed.  The  court  submitted  special  findings  to  the 
jury,  which  were  returned  with  their  general  verdict.  The  jury, 
after  having  considered  the  case  for  a  time,  came  into  court  and 
desired  the  court  to  repeat  some  portions  of  its  instruction  in  re- 
gard to  ihc  adverse  possession  aud  title  thereunder  of  the  defend- 
ants, and  in  regard  to  an  interruption  of  plaintiff's  possession  by 
Richardson.  The  court,  repeated  substantially,  its  instruction  on 
those  points.  The  foreman  then  requested  the  court  to  reduce  its 
instructions  on  those  points  then  given  to  writing.     The  court  told 
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them  it  could  not  do  so  without  the  consent  of  the  parties.  The 
counsel  on  both  sides  desired  the  court  to  comply  with  said  re- 
quest, and  the  court  did  so,  as  follows.: 

uIn  answer  to  written  request  No.  1,  the  court  say  that  it  is 
not  absolutely  necessary  that  you  should  find  in  regard  to  the 
special  issues  submitted  by  the  court ;  but  it  is  important  that  you 
do  so,  for  the  reason,  if  the  court  should  be  mistaken  in  its  hold- 
ing that  the  defendants  obtained  a  good  title  to  the  lot  through  the 
Taisey  deed,  it  would  be  no  error,  if  the  defendants  or  their  grantors 
had  acquired  a  good  title  by  adverse  possession  for  fifteen  contin- 
uous years,  of  the  character  and  in  the  manner  the  court  explained 
in  their  charge.  Hence,  it  becomes  important  for  you  to  deter- 
mine whether  the  defendants  or  their  grantors  had  acquired  title 
to  the  lot  by  adverse  possession,  if  the  Taisey  deed  is  treated  as 
void,  and  the  defendants  are  to  stand  for  their  til le  upon  their 
adverse  possession  alone,  that  is,  their  possession  adverse  to  the 
true  owners  or  holders  of  the  title,  the  defendants  for  this  purpose 
not  being  regarded  the  true  owners  and  holders  of  the  title.  So, 
too,  the  court  may  have  erred  in  its  charge  to  the  jury  in  other 
respects,  and  your  determination  of  the  other  two  special  issues 
submitted  by  the  court,  may  result  in  a  final  disposition  of  the 
case  in  the  supreme  court,  if  the  case  should  go  there,  and  other- 
wise it  might  have  to  be  sent  back  for  a  re-trial  in  this  court. 

"In  regard  to  the  third  inquiry  submitted  by  your  foreman,  the 
court  say  that  they  do  not  well  see  how  you  can  determine  under 
what  title  Richardson  acted,  excepting  from  what  he  has  testified 
he  acted  under,  and  from  what  he  said  at  the  time  he  was  doing 
the  acts.  The  court  told  you  in  its  charge,  if  Richardson,  in  what 
he  did  in  taking  possession  of  the  lot,  took  possession  under  the 
ITarris  heirs,  and  so  claimed  at  the  time,  the  defendants  cannot 
avail  themselves  of  his  acts  as  an  interruption.  In  determining 
this  fact,  you  are  to  consider  the  testimony  of  Richardson,  the  tes- 
timony of  the  other  witnesses  as  to  what  he  said  at  the  time  he 
was  doiug  the  acts,  the  testimony  of  other  witnesses  in  regard  to 
his  knowledge  of  the  Miison  title  or  title  represented  by  Page, 
and  in  regard  to  the  title  of  the  Harris  heirs.  The  testimony  of 
Jacob  Hooper  that  Richardson  claimed  to  him,  when  on  the  land 
making  the  cutting,  that  he  was  acting  under  the  Harris  heirs,  if 
you  believe  he  did  so  claim  to  said  Hooper,  would  tend  to  show, 
and  cau  be  considered  by  you  as  tending  to  establish,  that  he  was 
acting  and  professing  to  act  under  the  Harris  heirs.  The  testi- 
mony of  Mr.  Wing,  Lebbeus  Welch,  and  Daniel  CoflFrin,  in  regard 
to  Richardson's  statements  to  them  to  the  samo  effect,  if  you  find 
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he  made  them  as  they  testify,  cannot  be  considered  as  tending  to 
establish  that  fact  for  the  plaintiff,  but  only  to  impeach  the  testi- 
mony of  Richardson,  or  detract  from  his  credibility  as  a  witness. 
To  find  that  Richardson's  acts  were  an  interruption  of  the  plain- 
tiffs adverse  possession,  you  must  find  he  took  possession,  and 
did  his  acts  of  possession,  under  the  title  the  defendants  claim 
under,  and  that  he  did  not  then  claim  to  the  contrary  to  those  in 
possession,  and  who  had  a  rij»ht  to  know  under  what  title  he 
claimed  to  act.  How  this  fact  is,  you  are  to  determine  from  all 
the  evidence  in  the  case,  and  from  all  the  circumstances  and 
probabilities,  and  not  alone  from  the  evidence  I  have  mentioned. 
And  it  is  for  the  defendants  to  satisfy  you  that  the  fact  is  as  they 
claim  it,  rather  than  as  the  plaintiff  claims  it,  in  order  for  you  to 
find  this  fact  affirmatively,  or  that  his  acts  were  an  interruption. 
This  is  a  repetition  of  the  substance  of  my  charge  on  this  point,  as 
well  as  what  I  said  to  you  in  answer  to  your  inquiry  No.  3." 

The  plaintiff  excepted  to  these  written  instructions.  The  court 
instructed  the  jury  in  regard  to  damages,  in  a  manner  not  excepted 
to  by  the  plaintiff,  and  explained  and  illustrated  the  several  prop- 
ositions contained  in  the  charge,  to  enable  the  jury  better  to  un- 
derstand them.  The  court  did  not  otherwise  comply  with  the 
plaintiff's  requests.  To  the  failure  to  charge  as  requested,  and  to 
the  charge  as  given,  so  far  as  it  varies  from  the  requests,  the 
plaintiff  excepted. 

The  jury  found  by  special  verdict,  that  the  defendants'  grantors 
had  acquired  title  to  the  lot  in  question  by  adverse  possession, 
prior  to  the  commencement  of  the  adverse  possession  of  the  plain- 
tiffs grantors ;  that  the  defendants'  grantors  had  not  abandoned 
their  adverse  possession  prior  to  the  acts  of  Richardson  or  these 
defendants ;  and  that  the  acts  of  Richardson  were  an  interruption 
of  the  adverse  possession  of  the  plaintiff's  grantor  to  the  whole  lot. 

The  plaintiff  pro  se,  with  whom  was  Ossian  Ray. 

The  plaintiff  showed  a  deed  from  S.  R.  Hooper  to  the  plaintiffs 
intestate,  and  possession  under  that  title,  and  showed  for  more 
than  fifteen  years  a  clear,  uninterrupted  possession  which  ripened 
into  a  perfect  title,  unless  interrupted  by  the  acts  of  Richardson. 

The  court  erred  in  ordering  the  plaintiff  to  produce  the  deposi- 
tion of  Charles  H.  Carpenter. 
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The  court  erred  in  not  charging  the  jury  according  to  the 
plaintiff's  first  request.  As  this  was  a  lot  with  well-known 
bounds,  of  which  there  is  no  dispute,  the  court  erred  in  not  telling 
the  jury  that  the  acts  of  Hooper  hcfore  he  took  his  deed,  necessa- 
rily extended  to  the  whole  lot.  HolUster*  admr.  v.  Young,  42 
Vt.  403.  It  is  well  settled  in  Vermont,  that  the  entry  on  lands 
with  known  bounds,  under  a  claim  of  right,  gives  constructive 
possession  to  the  whole  lot. 

The  ruling  of  the  court  in  regard  to  the  effect  of  Richardson's 
declarations  as  to  the  title  he  claimed  under,  was  clearly  errone- 
ous, and  directly  opposed  to  the  decisions  in  this  state.  Webb  v. 
Richardson,  42  Vt.  465.  The  plaintiff  further  claimed  that  the 
court  should  charge  the  jury,  that  if  they  believed  that  Rich- 
ardson, when  inquired  of  by  plaintiff  as  to  his  title  to  the  lot, 
told  him  his  claim  as  set  forth  in  the  plaintiff's  testimony,  it 
would  estop  the  said  Richardson,  and  all  claiming  under  him, 
from  claiming  that  he  entered  under  any  other  title  than  the 
Ilarris  heirs.  But  the  court  refused  to  so  charge  ;  but  charged 
that  it  did  not  estop  the  defendants,  and  was  no  evidence  even  of 
the  claim  under  which  he  entered  and  cut  bushes  on  the  prem- 
ises. This  was  clearly  error.  This  comes  within  all  the  defini- 
tions of  an  estopped  en  pais.     Halloran  v.  Whitcomb,  43  Vt.  306. 

The  court  also  erred  in  rejecting  the  testimony  of  Goodwin. 

Is  it  law,  if  a  man  is  in  possession  of  land  with  buildings  upon 
it,  that  another,  before  the  first  has  been  there  fifteen  years,  can 
go  on,  claiming  to  own  the  land  himself,  without  color  of  title, 
and  cut  a  small  piece  of  bushes  without  the  knowledge  of  the  true 
owner,  and  then,  if  he  can  find  the  true  owner  within  fifteen  years 
thereafter,  agree  with  him  that  he  may  have  the  benefit  of  these 
acts  of  possession,  and  thus  have  the  chopping  interrupt  the  run- 
ning of  the  statute,  and  oust  the  first  possessor,  who  may  have 
had  possession  twenty-nine  years,  and  the  true  owner  never  have 
known  for  twenty-nine  years  that  any  one  had  interfered  with  the 
tenant's  possession,  till  the  end  of  twenty-nine  years  from  the  first 
entry?  The  court,  virtually,  charged  that  to  be  the  law.  The 
court  should  have  told  the  jury  that  the  act  should  have  been  carried 
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to  the  knowledge  of  Carpenter,  and  he  should  have  consented 
thereto  within  fifteen  years  from  the  time  of  the  entry  of  Hooper. 

But,  if  Richardson  had  been  the  lawful  owner  of  the  lot,  and 
had  perfect  title  to  the  same,  then  we  insist  that  his  acts,  under  the 
circumstances,  would  not  interrupt  the  running  of  the  statute. 
The  charge,  that  if  Richardson's  title  was  good,  his  entry  would 
stop  the  running  of  the  statute  as  to  the  whole  lot,  including  that 
part  occupied  by  Marshall  and  his  lessees,  if  Richardson  so  in- 
tended it,  and  so  notified  the  people  in  possession,  was  error. 
That,  having  the  title,  his  acts  in  cutting  a  few  bushes  gave  him 
constructive  possession  to  the  whole  lot,  notwithstanding  some  of 
the  lot  was  in  possession  of  others,  upon  which  portion  he  makes 
no  actual  entry,  cannot  be  sustained.  In  this  case,  so  far  as  the 
McLane  Marshall  part  is  concerned,  there  was  no  evidence  to  go 
to  the  jury,  as  to  an  interruption  of  the  possession  by  Richardson. 

If  Richardson  was  the  lawful  owner  of  the  lot,  we  insist  his 
acts  could  not  interrupt  the  running  of  the  statute  as  to  that  part 
of  the  lot  occupied  by  the  lessees  of  Marshall ;  and  the  charge  as 
to  this  portion  of  the  lot,  was  clearly  erroneous.  Kimball  v. 
Ladd,  42  Vt.  747. 

The  charge  of  the  court,  that  if  Richards  n  entered  by  an 
agreement  with  Paj>e,  who  had  no  record  title,  without  the  know- 
ledge of  Carpenter,  his  entry  gave  a  constructive  possession  to  the 
whole  lot,  is  not  sound  law.  Admrs.  of  Dodge  v.  Wetmdre  et  ah 
Brayt.  92  ;  Lee  v.  Havens,  Brayt.  93  ;  Vaughn  v  Barrett,  5  Vt. 
333  ;  Admr.  of  Bulhck  v.  Rogers,  16  Vt.  294  ;  Webb  v.  Richard- 
son, 42  Vt.  465  ;  Hughes  v.  Graves,  39  Vt.  359. 

The  court  erred  in  saying,  that  where  the  person  having  the 
title  does  an  act  of  possession,  and  goes  into  possession  of  land 
then  in  possession  of  one  who  had  no  title,  but  was  claiming  title 
and  holding  adversely  to  the  true  owner,  and  there  was  a  joint 
possession  in  the  two,  the  seisin  follows  the  possession  of  the  true 
owner,  and  his  acts  of  possession  enured  to  his  benefit,  and  inter- 
rupts the  possession  of  the  one  who  has  no  title,  and  was  not  the 
true  owner.  This  cannot  be  law  in  the  sense  in  which  it  is  ui-ed 
by  the  judge  in  this  case,  and  was  directly  calculated  to  mislead  the 
jury.    The  constructive  possession  of  the  true  owner  can  never  ex- 


OCTOBER,  1874.  207 


Wing,  administrator,  v.  Hall  et  al. 


tend  into  the  actual  adverse  possession  of  the  intruder  on  his 
lands,  though  the  true  owner  is  on  the  land,  and,  but  for  the  acts 
and  possession  of  the  intruder,  his  possession  would  extend  to  the 
whole  lot.  Jakeway  v.  Barrett,  38  Vt.  316,  323 ;  Swift's  admr. 
v.  Gage,  2G  Vt.  224;  Stevens  v.  Hollister,  18  Vt.  294.  The 
constructive  possession  of  the  true  owner  cannot  extend  into  the 
actual  adverse  possession  of  the  occupant.  Stevens  v.  Hollister, 
supra;  Crowell  v.  Bebee,  10  Vt.  33;  Hubbard  v.  Austin,  11 
Vt  129 ;  Ralph  v.  Bailey,  11  Vt.  521.  By  the  common  law, 
the  right  of  re-entry  never  extended  to  a  case  like  the  one  at 
bar.  If  the  tenant  in  possession,  as  in  this  case,  died,  it  tolled 
the  right  of  entry  and  drove  the  real  owner  to  his  action.  The 
right  of  entry,  by  the  common  law  never  extended  to  a  case 
where  the  tenant  was  in  possession  under  color  of  title ;  and, 
clearly,  never  where  the  person  who  first  entered  had,  while 
in  possession,  conveyed  away  the  premises,  and  the  grantee 
had  been  in  peaceable  possession  under  his  deed,  as  in  this  case. 
At  common  law,  the  real  owner  could  only  enter  where  the 
intruder  was  in  possession  without  color  of  title ;  that  is,  where 
he  was  a  naked  trespasser,  without  shadow  of  title.  Then,  as 
the  occupant  had  only  a  possession  without  color  of  title,  the 
entcy  of  the  real  owner  interrupted  the  possession.  If  the  person 
who  went  first  into  possession,  had  assigned  the  lands  by  livery 
of  seisin,  part  to  one  tenant  and  part  to  another  tenant,  the  per- 
son who  enters  must  enter  on  each  one,  for  the  entry  on  one  is 
not  sufficient  as  to  the  other.  3  Bl.  Com.  175,  et  seq.  The  entry 
docs  iiwt  avail  anything  to  rtop  the  running  of  the  statute  of  lim- 
itations, unless  the  party  entering  brings  his  action  within  one 
year  from  the  entry.     3  Bl   Com.  178. 

If  the  defendants  ask  to  stand  on  the  common-law  right  of  entry, 
as  suspending  the  running  of  the  statute,  they  must  be  governed 
by  the  common  law,  which  does  not  suspend  the  right  of  entry 
where  a  descent  is  cast  by  the  death  of  the  tenant  in  possession, 
and,  also,  by  the  deed  of  the  person  who  first  enters,  to  the  tenant 
in  possession,  which  makes  one  more  step  towards  a  perfect  title. 
Gen.  Sts.  §3,  p.  442.  Therefore,  if  either  Carpenter  or  Mason, 
or  both  together,  had  made  the  entry  made  by  Richardson,  it 
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could  not  have  affected  that  part  of  the  lot  in  possession  of  Mar- 
shall and  his  lessee,  as  no  entry  was  made  on  that  part.  The 
verbal  contract  between  Richardson  and  Page,  while  the  land 
was  held  adversely,  gave  no  authority  to  enter ;  and  the  entry 
was  a  trespass,  and  did  not  interfere  with  plaintiff's  right  in  the 
land. 

From  the  facts  and  authorities,  the  following  propositions  are 
fully  established : 

1.  That  if  Richardson  had  been  the  true  owner,  he  would 
have  had  no  right  to  enter ;  and  if  he  had  entered,  he  would  have 
been  a  trespasser,  and  his  entry  would  not  have  stopped  the  run- 
ning of  the  statute  of  limitations.  By  the  death  of  Sarah  Hooper 
in  possession,  at  common  law,  the  right  of  entry  is  taken  away, 
and  is  not  restored  by  our  statute.  By  the  common  law,  the  right 
of  entry  exists  only  when  the  tenant  has  a  bare  possession.  No 
case  can  be  found  where  it  has  been  upheld  when  the  tenant  was 
in  under  a  deed  or  color  of  title.  If  an  alienee  comes  into  posses- 
sion by  a  conveyance,  it  is  more  than  a  bare  possession,  and  can- 
not be  entered  upon.  3  Bl.  Com.  178,  et  seq.  If  he  had  the 
right  of  entry,  and  did  enter,  he  lost  all  benefit  of  the  entry  by  not 
commencing  his  action  of  ejectment  within  one  year  after  the 
entry.  2  Stark.  Ev.  510 ;  3  Bl.  Com.  176 ;  5  Phil.  Ev.  269.  If 
he  had  been  the  true  owner,  and  had  a  right  of  entry,  and  the 
entry  stopped  the  running  of  the  statute  as  to  a  portion  of  the  lot, 
it  could  not  have  been  any  interruption  as  to  that  part  in  the  ac- 
tual possession  of  the  lessees  of  Marshall. 

2.  Ricliardson  had  no  authority  to  enter,  and  his  acts  did  not 
interrupt  the  running  of  the  statute  to  any  portion  of  the  lot. 
Sale  of  the  right  of  entry,  is  null  at  common  law,  and  gives  the 
purchaser  no  right  of  entry.  It  is  void  for  all  purposes.  Hammond 
N.  P.  214,  referring  to  Co.  Lit.  ;  Rawson  v.  Lewes,  63  N.  C.  43. 
No  entry  by  the  owner,  or  any  other  person,  can  stop  the  running  of 
the  statute  in  Vermont,  as  the  statute  limits  the  action  of  ejectment 
and  right  of  entry  to  fifteen  years  after  the  right  of  action  or  entry 
first  accrues,  and  not  after.  Gen.  Sts.  442,  §§  1,  2.  Such  are 
the  English  decisions,  under  a  statute  similar  to  our  own.  Napirr 
v.  Knights,  2  M.  &  W.  894. 
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But  suppose  we  are  wrong  in  all  the  foregoing  propositions : 
.then  we  insist  that  the  court  should  have  ordered  a  verdict  for 
the  plaintiff  for  the  whole  land.  The  defendants  arc  estopped  by 
that  decree,  as  to  all  claims  to  the  lot  prior  thereto.  Mason's 
deed  to  the  defendants  gave  no  title — Mason  had  no  title  to  con- 
vey. If  Mason  had  had  title,  his  deed  would  have  been  void, 
for  the  land  was  in  the  adverse  possession  of  the  plaintiff.  No 
person  has  a  right  of  entry  into  lands  when  he  cannot  sustain  an 
action  of  ejectment  therefor.  The  defendants  being  in  possession 
under  the  title  of  Hooper,  claiming  Marshall's  interest,  are 
estopped  by  the  decree  from  buying  in  an  outstanding  title,  and 
setting  it  up  against  the  plaintiff. 

The  court  should  have  charged  according  to  the  plaintiffs  5th 
request.     Richardson  claims  to  own  the  land  now,  and  testified 
that  he  never  gave  up  his  possession  to  any  one.     The  court 
should  have  charged  according  to  the  6th  request.     The  plaintiff 
was  entitled  to  a  chaFge  according  to  his  7th  request.     If  Richard- 
son left  when  ordered  by  the  plaintiff,  and  ha&  not  been  back  to 
do  anything  for  seven  years,  and   the   piece   has   grown  up  to 
bushes,  it  was  clearly  an  abandonment  of  the  lot,  and  the  court 
should  have  so  charged.     rlho  plaintiff  was  entitled  to  a  charge 
according  to  his  8th  request.     The  court  should  have  charged  ac- 
cording to  the  plaintiff's  9th  and  10th  requests.     The   contract 
made  between  Carpenter  and  Richardson,  if  made  before  Rich- 
ardson cut  the  timber,  did  not  authorize  an  entry  on  the  land  by 
Richardson ;  and  its  being  made  more  than  two  years  after  the 
catting,  was  no  recognition  of  any  right  of  entry  on  his  part. 
Whitcher,  admr.  v.  Morey,  39  Vt.  459. 

The  court  should  have  charged  according  to  the  plaintiff's 
eleventh  request.  No  stranger  to  the  title  can  intrrrupt  the  run- 
Ding  of  the  statute,  without  his  having  authority  from  the  owner  of 
the  land  so  to  do. 

The  court  should  have  charged  according  to  the  plaintiff's  12th 
request.  If  Mason  had  deeded  to  Perkins  in  1834,  the  deed  con- 
veyed the  title  to  Perkins's  estate,  and  left  no  title  to  be  conveyed 
to  the  defendants.    The  title  to  the  lot  is  still  in  Jacob  Perkins's 
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estate,  and  no  person  can  convey  any  title  to  the  lot  until  the  will 
is  proved  in  Vermont,  and  the  estate  duly  settled  here.  And 
Carpenter,  as  legatee,  could  not  enter  on  the  lot,  and  interrupt 
the  running  of  the  statute,  without  being  first  authorized  by  the 
probate  court  for  the  district  of  Caledonia.  Neither  could  Mason, 
or  any  one  under  him,  enter  on  the  plaintiff  or  the  intestate.  No 
one  had  any  authority  to  interfere  with  the  lot,  and  could  not 
convey  any  of  it  to  any  other  person.  The  statute  of  limitations 
having  begun  to  run  in  the  lifetime  of  the  said  Perkins,  it  continued 
to  run  since  his  death.  The  court  charged  the  jury,  that  if  Car- 
penter received  the  defendant's  money  for  the  deed  from  Mason, 
Carpenter  would  probably  be  estopped  from  setting  up  a  claim  to 
the  lot,  though  the  title  was  in  Perkins's  estate,  and  Mason  had 
no  title  This  was  error.  An  administrator  of  Jacob  Perkins  in 
this  state,  would  not  be  affected  by  Mason's  quit-claim  deed.  It 
would  be  void  as  to  him. 

The  court  should  have  charged  according  to  the  plaintiff's  13th 
request,  that  the  plaintiff,  as  administrator,  being  in  the  adverse 
possession  of  the  premises  at  the  date  of  the  deed  to  the  defend- 
ants, it  was  void  by  the  statute  of  frauds. 

The  court  should  have  charged  according  to  the  plaintiff's  14th 
request.  The  plaintiff,  as  administrator,  on  the  30th  of  April, 
1869,  recovered  a  decree  in  chancery  against  the  defendants  for 
the  McLane  part  of  the  lot.  This  was  three  months  and  more 
after  they  had  their  deed,  and  they  should  have  presented  their 
claim  in  that  trial,  as,  if  they  had  any  title  by  their  deed,  it 
would  have  been  a  defence  to  that  suit.  They  knew  of  this  de- 
fence and  withheld  it,  and  are  now  estopped  from  setting  up  any 
defence  that  they  then  had,  and  could  have  set  up  in  defence  of 
that  suit.  The  defendants  claim  title  from  two  sources — the 
Taisey  sale,  and  by  possession.  The  Taisey  sale  is  defective,  and 
conveys  no  title.  There  was  no  sufficient  proof  of  the  old  book 
produced  b>  the  defendants,  and  called  by  the  court  the  book  of 
the  original  proceedings  of  Taisey.  There  is  no  proof  that  the 
committee  ever  settled  their  accounts  according  to  law  before 
sale,  therefore  there  was  no  authority  to  sell.     There  is  no  evi- 
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dence  of  a  tax-bill  in  the  case — the  old  book  is  no  evidence. 
12  Vt,  674. 

The  evidence  does  not  show  a  continued  possession  of  fifteen 
yeans  according  to  the  definition  of  the  judge  in  his  charge.  But 
it  may  be  said  that  the  jury  have  found  that  fact.  But  the  error 
of  that  is,  there  was  nothing  to  go  to  the  jury  on  which  to  found 
it.  The  charge  of  the  court,  that  as  Mason  had  a  deed  on  record, 
the  acts  of  Page  at  once  extended  10  the  whole  lot,  was  erroneous. 
None  of  them  ever  claimed  under  Mason,  and  his  name  was  not 
mentioned  ;  they  claimed  under  Jacob  Perkius,  who  had  no  color 
of  title. 

The  court  erred  in  their  charge  as  to  the  abandonment  of  the 
lot.  It  was  of  no  importance  what  Samuel  Page  said  or  did  in 
the  premises,  as  he  never  tendered  his  $25  ;  but  the  question  is, 
what  did  the  owner  of  the  land  do  ? 

J.  P.  Lamson  and  H.  H.  Powers,  for  the  defendants. 

The  Taisey  land  sale,  June  13,  1833,  was  regular.  The  1st, 
4th,  6th,  and  7th  objections  pointed  out  by  the  plaintiff,  are  suf- 
ficiently answered  by  the  records.  The  original  proceedings,  as 
recorded  in  the  "  old  book  "  of  Taisey,  were  properly  admitted 
and  proved.  The  statute  then  in  force,  required  the  collector  to 
return  his  proceedings  to  the  town  clerk  for  record,  &c.  This 
contemplates  that  he  shall  keep  a  quasi  record  of  his  doings, 
otherwise  he  has  no  proceedings  to  return  to  the  clerk.  Hence, 
his  proceedings  themselves  have  the  force  of  a  record ;  and  the 
best  evidence  of  such  record,  is  the  original  instrument  itself, 
which  in  this  case  was  proved  in  the  usual  way  where  the  signers 
are  dead.  But  all  the  facts  set  forth  in  the  "  old  book,"  were 
duly  proved  at  the  trial  by  the  town  clerk's  records,  which  re- 
cords are  by  statute  declared  to  be  "  full  evidence,"  <fcc.  Hence, 
the  proceedings  of  Taisey  are  properly  established.  It  was  un- 
necessary for  the  committee's  advertisement  to  set  forth  the  town 
where  the  legislature  sat  when  the  tax  was  voted.  The  case  of 
Culver  v.  Hayden,  1  Vt.  359,  holds  that  the  collector's  advertise- 
ment must  state  the  place  where  the  legislature  met ;  and  the  case 
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goes  upon  the  ground  that  the  legislature  fixed  a  form  for  his 
advertisement,  and  enacted  that  the  place  of  session  should  ap- 
pear, and  the  form  embraced  such  place.  No  such  strictness 
would  have  been  required  by  the  court  in  that  case,  if  the  statute 
had  been  silent  as  to  the  place.  No  form  whatever  is  given  for 
the  committee's  advertisement ;  but  they  are  simply  to  advertise 
in  certain  papers  a  notice  to  land-owners  to  work  out  their  taxes. 

The  plaintiff  claims  that  the  declarations  of  Richardson  to  him 
in  February,  1866,  have  the  force  of  an  estoppel.     If  Richardson 
is  to  be  regarded  as  an  agent  of  the  owners  of  the  Perkins-Mason 
tide,  in  doing  what  he  did  on  the  lot,  his  declarations  subsequent 
to  his  acts  arc  of  no  importance  as  against  these  defendants.    If 
he  stands  in  the  position  of  a  claimant  or  owner  in  this  chain  of 
title,  he  is  not  estopped,  nor  are  these  defendants,  by  his  claim 
m  de  in  February,  1866.     The  bill  in  chancery  then  served  was 
brought  to  remove  the  cloud  upon  the  plaintiff's  title,  made  i.y  the 
attachments   upon   Marshall's  hotol  property.      Richardson  ex- 
amined this  bill  in  chancery,  and  then  makes  a  claim  inconsistent 
with  the  claim  of  both  orator  and  defendants  in  that  bill ;  in  fact, 
sets  both  sides  at  defiance.    Now  it  is  the  essence  of  an  estoppel, 
that  the  party  inquiring  be  misled  to  his  injury,  in  the  matter 
then  in  hand.     This  answer  of  Richardson  did  not  affect  Wing's 
rigtits,  or  alter  his  action  in  relation   to  the  attachments  then 
relied  on  by  these  defendants  to  three  acres  of  the  lot.     Hackett 
v.   Calender,  S2  Vi.  97;  Bigelow  Estop,  ch.  19.     The  plaintiff 
was  bound  by  Richardson's  answers  in  cross-examination. 

The  special  findings  of  the  jury  sufficiently  warrant  the  judg- 
ment below.  The  charge  upon  the  subject  of  adverse  possession 
was  correct.  The  existence  of  the  adverse  possession  of  defend- 
ant's grantors,  was  a  question  for  the  jury  ;  and  if  there  was  any 
proof  tending  to  show  it,  their  verdict  will  be  upheld.  So  whether 
there  has  been  any  abandonment  of  such  adverse  possession,  is  a 
question  for  the  jury,  and  by  their  verdict  it  is  established  that 
there  was  no  abandonment  in  1850,  when  Perkins  was  at  Samuel 
Page's,  in  Newbury,  or  at  any  other  time.  The  plaintiff's  adverse 
possession  is  also  destroyed  by  the  special  verdict. 
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The  opinion  of  the  court  was  delivered  by 

Royce,  J.  The  first  exception  taken  was  to  the  admissibility 
of  the  record  of  the  proceedings  of  the  land  sale  of  John  Taisey, 
in  1833.  The  plaintiff  claimed  that  the  record  was  inadmissible 
for  the  following  reasons  : 

1st.  That  there  was  no  legal  proof  that  the  collector  was 
sworn.  The  warrant  recites  that  the  tax  was  assessed  by  the  leg- 
islature at  the  session  held  at  Montpelier  in  1831,  and  the  ap- 
pointment of  John  Taisey  as  collector  of  said  tax.  It  is  in  the 
usual  form,  and  dated  December  13th,  1832.  The  certificate  of 
the  oath  administered  to  the  collector,  immediately  follows  the 
record  of  the  warrant,  bears  the  same  date,  and  recites  that — 

"  John  Taisey,  of  Groton,  in  said  county,  personally  appeared 
and  was  duly  sworn  to  perform  the  duties  assigned  him  as  collec- 
tor of  said  tax,  in  and  by  the  above  warrant,  as  the  law  directs. 
"  Before  me,    John  Darling,  Jr.,  Justice  of  (he  Peace" 

No  form  of  oath  is  prescribed  to  be  administered  to  the  collec- 
tor, and  the  statute  only  requires  that  before  entering  upon  the 
duties  of  his  office,  he  shall  be  duly  sworn.  The  duties  to  be  per- 
formed by  the  collector,  were  defined  and  described  in  the  war- 
rant, and  his  being  sworn  that  he  would  perform  those  duties,  as 
the  law  directs,  answered  the  requirement  of  the  statute. 

3d.  That  the  committee's  advertisement  did  not  name  the 
town  where  the  legislature  set*  when  the  act  assessing  the  tax  was 
passed.  The  right  of  the  landowners  to  work  out  their  respec- 
tive taxes  by  applying  to  the  committee,  is  secured  by  §  4,  ch.  98, 
of  the  Gen.  Sts.,  and  by  the  same  section,  it  is  made  the  duty  of 
the  committee  to  notify  the  landowners,  by  advertising  the  same 
three  weeks  successively,  at  any  time  between  the  first  day  of 
May  preceding  the  time  when  such  work  is  to  be  done.  No 
form  is  given  for  such  advertisement,  or  directions  given  as  to  the 
manner  of  making  it.  It  is  apparent  that  the  object  and  purpose 
in  requiring  it  is,  to  give  public  notice  to  landowners,  that  they 
may  if  they  choose,  pay  their  taxes  in  labor ;  and  any  advertise- 
ment that  answers  this  purpose  is  sufficient.  The  advertisement 
of  the  committee  was  full  and  ample  for  this  purpose.     The  act 
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of  1796  prescribed  a  form  for  the  advertisement  to  be  used  by  a 
collector,  by  which  he  was  required  to  state  the  place  where  the 
legislature  held  its  session  when  the  tax  was  granted ;  and  io 
Culver  v.  Hayden,  1  Vt  259,  the  omission  to  state  such  place  in  a 
collector's  advertisement,  was  held  fatal,  for  the  reason,  that  the 
following  of  the  form  was  a  positive  requirement  of  the  statute, 
and  must  be  regarded  as  a  condition  precedent  to  the  conveyance 
of  a  good  title.  But  those  reasons  have  no  application  here,  be- 
cause there  is  no  form  given  to  be  followed. 

4th.  That  there  is  no  proof  of  a  tax-bill.  The  statute  no 
where  in  terms  requires  that  a  tax-bill  should  be  made;  but 
it  was  held  in  Broivn  v.  Hutchinson,  11  Vt.  568,  that  inasmuch  as 
the  collector  was  required  to  give  bonds  to  the  committee  in  double 
the  amouut  of  the  tax  he  was  appointed  to  collect,  that  some  state- 
ment of  the  taxes  unpaid  was  necessary  to  be  furnished  to  the  col- 
lector as  the  basis  of  his  proceedings  ;  and  in  Chandler  v.  Spear, 
22  Vt.  388,  the  court,  in  speaking  of  the  rate-bill,  say,  that  all 
that  can  be  required  is,  that  it  distinctly  and  clearly  shows  the 
correct  sums  which  each  proprietor  is  to  pay,  and  for  the  non- 
payment of  which  his  right,  or  a  sufficient  quantity  of  it  to  pay 
the  tax,  is  to  be  sold.  It  appears  by  the  record,  that  a  schedule 
or  list  of  the  lands  in  Groton,  subject  to  the  payment  of  taxes, 
must  have  been  furnished  to  the  collector,  in  which  the  original 
giantees'  names,  the  divisions,  numbers,  and  description  of  the 
lots,  number  of  acres  in  the  lots,  and  tax,  appeared,  for  this  im- 
mediately precedes,  on  the  record,  the  record  of  his  return  of  his 
proceedings,  and  in  said  return  he  certifies  that  the  foregoing  are 
true  records  and  entries  of  his  proceedings  in  the  collection  of 
the  tax  therein  described.  This  was  sufficient  to  establish,  prima 
facie  at  least,  that  such  a  tax-bill  was  furnished  to  the  collector 
as  the  law  requires. 

6th.  That  there  is  no  proper  certificate  of  the  committee's 
and  collector's  advertisement  on  record.  It  has  been  repeatedly 
held  that  the  form  of  the  record  used  here  is  sufficient ;  and  if 
any  objection  can  be  made  to  it,  it  must  be  to  the  verification. 
The  town  clerk  first  certifies  that  these  proceedings  were  all  re- 
received  for  record,  June  14,  1833,  and  on  the  3d  of  June,  1870, 
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he  certifies  that  they  are  true  copies  of  record.  In  the  absence  of 
proof  to  explain  what  appears  of  record  as  to  the  time  when  the 
proceedings  were  in  fact  recorded,  the  legal  presumption  is  that 
they  were  recorded  when  received  for  record.  What  has  been 
said  in  relation  to  the  objection  last  considered,  is  so  far  appli- 
cable to  the  7th,  that  further  consideration  of  that  objection  would 
be  useless. 

The  8th  objection  is  too  vague  and  indefinite  to  require  consid- 
eration ;  so  that  as  far  as  any  specific  objections  appear  to  have 
been  made  to  the  proceedings  in  the  Taisey  sale,  we  discover  no 
error  in  the  court's  overruling  them.     We  have  determined  these 
questions  upon  t\\e  record  evidence;  hence  there  is  no  necessity 
of  deciding  the  question  as  to  the  admissibility  of  the  original  pro- 
ceedings and  tax-bill  found  among  the  papers  of  John  Taisey  after 
his  decease.     We  understand  from  the  case  as  it  comes  here,  that 
all  of  the  evidence  submitted  in  connection  with  John  Taisey's 
sale,  was  contained  in  the  record  referred  to  from  the  town  clerk's 
office ;  and  the  court,  upon  that  evidence,  for  the  purposes  of  the 
trial,  held  that  the  sale  conveyed  a  valid  title  to  George  S.  Mason. 
The  statute,  by  §  1  of  ch.  98,  provides  that  no  lands  within  the 
state  which  are  or  may  be  liable  to  the  payment  of  taxes   for 
making  and  repairing  roads  and  building  bridges,  shall  be  exposed 
for  sale  for  the  payment  of  such  tax,  until  the  account  of  the  com- 
mittee shall  have  been  approved  by  the  county  court.     It  has  been 
often  held  m  this  state,  that  when  the  statute  under  which  the  sale 
is  made,  directs  a  thing  to  be  done,  or  prescribes  the  form,  time, 
and  manner  of  doing  any  thing,  such  thing  must  be  done,  and  in 
the  form,  time,  and  manner  prescribed,  or  the  title  is  invnlid  ;  and 
in  this  respect,  the  statute  must  be  strictly  if  not  literally  com- 
plied with.     Spear  v.  Ditty,  9  Vt.  282  ;  Bellows  v.  Elliott,  12 
Vt.  574 ;  Sumner  v.  Sherwin,  13  Vt.  612;   Carpenter  v.  Sawyer, 
17  Vt.  124 ;   Chandler  v.  Spear,  svpra.     The  party  who  sets 
op  a  title  must  furnish  the  evidence  necessary  to  support  it ;  and 
if  the  validity  of  a  deed  depends  upon  the  performance  of  any 
act,  the  party   claiming   under  the  deed  is  bound  to  prove   its 
performance.     The  approval  of  the  committee's  account  was  made 
a  condition  precedent  to  the  right  to  expose  the  lands  for  sale ; 
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and  no  title  would  pass  under  a  collector's  sale,  unless  tbis  condi- 
tion was  shown  to  have  been  complied  with  ;  so  that  the  court 
erred  in  holding  that  George  S.  Mason  acquired  a  valid  title  un- 
der the  Taisey  sale. 

The  exception  to  the  order  and  ruling  of  the  court  in  the  matter 
of  the  deposition  of  Charles  H.  Carpenter,  was  well  taken.  The 
same  question  was  before  this  court  in  Wait  v.  Brew*ter ,  31  Vt. 
516,  and  it  was  there  held  that  when  a  deposition  is  taken  with 
notice,  the  party  taking  it  may  or  may  not  use  it,  as#  he  sees  fit, 
and  cannot  be  required  by  his  adversary  to  produce  it ;  and  that, 
inasmuch  as  there  was  no  law  requiring  it  to  be  filed,  filing  it  was 
mere  supererogation.  We  see  no  occasion  to  modify  or  alter  that 
rule. 

The  only  title  which  the  plaintiff's  intestate  claimed  to  the  lot 
in  question,  was  under  the  deed  from  Daniel  Coffrin  to  Samuel  R. 
Hooper,  her  grantor,  dated  March  8th,  1853.     There  was  a  pub- 
lic sale  of  the  lot  by  Coffrin,  as  collector  of  a  special  tax,  to 
Hooper,  on  the  9th  day  of  September,  1851.     It  was  admitted 
that  that  sale  was  invalid  to  convey  the  title ;  and  all  that  was 
claimed  under  it  was,  that  it  gave  color  of  title.     The  plaintiff's 
evidence  tended  to  show,  that  in  the  fall  of  1851,  Samuel  R. 
Hooper  entered  upon  the  lot  under  a  claim  of  title,  and  cut  some 
timber,  for  the  purpose  of  taking  possession  of  the   lot.    The 
plaintiff  claimed  that  this  entry,  being  followed  by  a  deed  from 
Coffrin,  in  March,  1853,  gave  him  a  constructive  possession  of  the 
whole  lot.     The  sale  of  the  lot  by  Coffrin  to  Hooper,  though  in 
terms  absolute,  was  in  fact  conditional — the  owner  having  the  right 
to  avoid  the  salo  within  the  time  limited  by  the  statute,  by  the 
payment  of  the  taxes  and  cost  for  which  it  was  sold.     The  sale  gave 
Hooper  no  right  to  enter  upon  the  land,  certainly,  until  the  time 
limited  for  its  redemption  had  expired,  and  gave  him  no  color  of 
title  which  would  exteud  his  possession  constructively  beyond  the 
limits  of  the  land  actually  occupied.     The  court  were  therefore 
right  in  holding  that  his  colorable  title  must  be  restricted  to  the 
time  of  his  obtaining  his  deed  from  Coffrin. 

Admitting  the  Taisey  sale  to  be  invalid  to  convey  the  title,  both 
parties  were  remitted  to  a  possessory  title.    The  plaintiff's  evi- 
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dence  tended  to  show  that  his  possession  was  of  such  a  character, 
and  continued  for  a  sufficient  length  of  time,  as  to  acquire  a  per- 
fect title,  unless  it  had  been  interrupted.  For  the  purpose  of 
showing  that  it  had  been  interrupted,  the  defendants  relied  upon 
the  testimony  of  Christopher  Richardson,  as  to  acts  done  by  him 
upon  the  land  in  connection  with  the  claims  made  to  the  same,  in 
1865.  The  plaintiff  being  in  possession  at  that  time,  could  pro- 
tect his  possession  as  against  every  one  but  the  real  owner ;  and 
he  had  the.  right  to  treat  all  who  entered  upon  the  land  as  tres- 
passers, unless  they  entered  under  the  authority  of  the  owner. 
An  entry  upon  land  in  the  possession  of  another,  in  order  to  work 
a  legal  interruption  of  such  possession,  must  be  made  under  such 
circumstances  as  to  enable  the  party  in  possession,  by  the  use  of 
reasonable  diligence,  to  ascertain  the  right  and  claim  of  the  party 
making  the  entry.  The  claim  is,  ordinarily,  a  question  of  inten- 
tion, and  can  only  be  ascertained  by  evidence  of  what  the  party 
may  have  said  in  connection  with  his  acts.  It  was  admitted  that 
what  Richardson  said  while  upon  the  land,  and  in  the  perform- 
ance of  the  acts  which  it  was  claimed  were  acts  of  possession, 
was  proper  evidence  in  chief  upon  the  question  of  his  claim. 
The  plaintiff  introduced  evidence  tending  to  show  that  Richard- 
son, in  1866,  and  while  he  was  claiming  to  own  the  lot,  upon  be- 
ing inquired  of  by  what  title  he  claimed  to  own  it,  replied  that 
he  claimed  it  under  the  Harris  heirs,  and  claimed  that  this  was  evi- 
dence in  chief  upon  the  question  of  his  claim  or  right  at  the  time 
he  made  the  entry  in  1865.  The  court  held  that  it  was  not  evi- 
dence in  chief,  and  could  only  be  used  to  impeach  the  witness. 
Richardson  acquired  no  right  to  the  land  subsequent  to  his  mak- 
ing the  entry  and  before  making  this  admission,  and  hence  this 
admission  should  have  been  received  as  evidence  upon  the  ques- 
tion of  the  claim  he  made  to  the  lot  at  the  time  he  entered  upon 
it  in  1865.  It  is  to  be  borne  in  mind  that  at  the  time  this  admission 
was  made  by  Richardson,  the  defendants  had  no  interest  in  the  lot 
to  be  affected  by  it.  Their  deed,  under  which  they  claim  to  avail 
themselves  of  the  benefit  of  the  acts  done  and  claims  made  by 
Richardson,  being  dated  January  23d,  1869,  plainly  distinguishes 
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the  question  here  presented,  from  the  one  made  in  Ralloran 
v.  Whitcomb,  43  Vt.  306,  and  the  cases  there  cited. 

The  testimony  of  Goodwin  was  properly  excluded.  The  lot 
the  plaintiff  proposed  to  inquire  of  him  about,  had  no  connection 
with  the  lot  in  controversy ;  and  the  object  in  the  introduction  of 
the  evidence  was,  to  impeach  Richardson,  by  contradicting  his 
evidence  upon  a  collateral  matter  drawn  out  upon  his  cross-ex- 
amination. 

It  becomes  important  to  consider  the  testimony  of  Richardson, 
in  connection  with  the  plaintiff's  8th  request.  We  understand 
that  all  that  was  material  in  his  testimony  bearing  upon  the  ques- 
tions of  his  acts  done  upon  the  lot  and  claims  made  to  it,  is  de- 
tailed in  the  exceptions,  and  that  the  charge  of  the  court  upon 
this  branch  of  the  case,  was  predicated  upon  that  testimony.  The 
McLane  Marshall  portion  of  the  lot,  was  occupied  by  Marshall 
and  those  claiming  under  him,  under  a  license  given  by  Hooper 
in  1857,  down  to  1869 ;  and  in  the  deed  given  by  Hooper  to  the 
plaintiff's  intestate  in  1869,  he  reserved  the  right  of  Marshall  to 
occupy  that  portion  of  the  lot  as  long  as  he  kept  a  hotel  on  the 
premises.  Those  holding  possession  of  this  portion  of  the  lot, 
held  it  subject  to  the  reserved  rights  of  Hooper,  but  their  posses- 
sion was  adverse  to  every  one  else.  The  court  rightfully  gave 
the  plaintiff  the  benefit  of  their  possession,  in  extending  his  con- 
structive possession  to  the  entire  lot ;  and  before  he  can  be  de- 
prived of  the  benefit  of  this  possession  on  account  of  its  being  in- 
terrupted, it  must  be  shown  that  some  act  was  done  on  this  por- 
tion of'  the  lot  that,  as  before  stated,  would  operate  as  notice  to 
the  party  in  possession,  that  the  party  performing  such  acts 
thereby  intended  to  take  possession,  and  of  the  claim  of  right 
that  he  made  to  the  land.  We  find  nothing  in  the  evidence  that 
tended  to  show  that  any  such  act  was  done  or  claim  made. 
The  court  charged,  if  the  jury  found  that  the  acts  of  Richard- 
son upon  the  other  portion  of  the  lot,  were  done  as  acts  of 
possession  of  the  whole  lot,  and  were  so  understood  by  those 
claiming  under  Marshall,  that  they  would  work  an  interruption 
of  the  possession  of  those  claiming  under  Marshall.  And  this 
was  error. 
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The  plaintiff  put  in  evidence  a  decree  obtained  at  the  March 
term  of  Washington  county  court  of  chancery,  1869,  in  a  suit  in 
which  he  as  administrator  of  the  intestate  was  orator,  and  these 
defendants  and  others  were  defendants,  and  claimed  that  the  de- 
fendants were  thereby  estopped  from  setting  up  any  claim  to  the 
McLane  Marshall  portion  of  the  lot,  under  any  title  that  they 
might  have  brought  in  during  the  litigation,  and  held  prior  to  the 
trial  in  the  suit  in  chancery.  The  decree  was  dated  April  30, 
1869,  and  the  deed  from  Mason  to  the  defendants,  under  which 
they  now  claim  title,  was  dated  January  23d,  1869.  It  will  be 
seen  by  reference  to  the  decree,  that  the  Mason  title  was  not 
presented  or  litigated  in  that  suit.  The  defendants  might  have 
been  permitted,  upon  application  made  at  any  time  before  a  final 
decree  was  made,  to  set  up  the  Mason  title.  But  because  they 
neglected  to  do  so,  it  is  not  to  be  treated  as  res  adjudicata,  and 
they  thereby  estopped  from  availing  themselves  of  it  now.  The 
effect  of  verdicts  and  judgments  upon  parties,  depends  upon  the 
question  whether  the  same  point  was  in  issue,  or  whether  under 
the  pleadings  it  might  have  been  controverted.  Herman's  Law 
of  Estoppel,  92,  93.  The  decree,  by  its  language  that  "  the 
land,  after  the  removal  of  the  buildings  as  aforesaid,  shall  belong 
to  the  orator,  free  of  all  claim  of  the  defendants  to  the  same 
under  the  title  of  said  Marshall,"  precludes  the  belief  that  any 
title  was  adjudicated  except  the  Marshall  title. 

The  plaintiff  was  entitled  to  the  instructions  asked  for  by  his 
3d  request,  and  this  request  seems  to  have  been  substantially  com- 
plied with.  The  court  say,  that  Leverett  Page  or  Samuel  Page 
might  have  commenced  an  adverse  possession,  and  have  volun- 
tarily abandoned  it  before  it  ripened  into  a  perfect  title,  and  if 
they  did  thus  abandon  it,  that  would  be  an  end  of  all  their  posses- 
sion prior  to  such  abandonment ;  and  that  he  explained  and  illus- 
trated the  several  propositions  contained  in  the  charge,  to  en- 
able the  jury  better  to  understand  them.  From  this  we  under- 
stand, that  the  attention  of  the  jury  was  called  to  the  evidence 
bearing  upon  the  question  of  what  would  constitute  an  abandon- 
ment of  their  possession. 

There  is  nothing  in  the  case  upon  which  the  instructions  asked 
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for  in  the  4th  request  can  be  predicated  ;  because  the  request  im- 
plies that  there  was  some  evidence  of  an  entry  upon  the  lot  by 
Page  after  the  decease  of  Perkins,  that'  would  or  could  be  treated 
as  an  act  of  possession.  The  contract  between  Page  and  Perkins 
was  made  in  1841,  and  Perkins  died  in  1856.  Page's  possession 
commenced  under  his  contract  long  prior  to  Perkins's  death,  and 
whatever  was  dono  by  him  upon  the  lot,  was  a  continuation  of  his 
possession  taken  under  the  contract.  The  death  of  Perkins  did 
not  put  an  end  to  the  contract  made  with  Page ;  and  whatever  rights 
Page  had  under  the  contract,  he  could  transfer  to  Richardson. 

A  compliance  with  the  plaintiff's  5th  request,  would  have  ex- 
cluded those  claiming  under  the  Perkins  title,  from  the  benefit  of 
the  acts  done  by  Richardson,  although  done  under  a  license  from 
Page,  and  this  would  have  been  error.     The  acts  done  by  Rich- 
ardson, if  done  under  a  license  from  Page,  are  to  be  considered 
the  same  as  if  they  had  been  done  by  Page  ;  and  such  acts  would 
enure  to  the  benefit  of  the  party  holding  the  title  under  which 
Page  took  possession.     The  court,  in  the  charge  as  to  the  effect  of 
the  acts  of  Richardson,  say,  that  if  he  did  such  acts  under  the 
Mason  or  Perkins  title,  and  entered  upon  the  lot  and  cut  down 
one  half  or  three  fourths  of  an  acre  of  brush,  wood,  aud  timber, 
and  did  other  acts,  such  as  his  testimony  tended  to  show,  under 
this  title,  under  an  arrangement  with  Samuel  Page,  such  as  his 
evidence  tended  to  show,  if  his  conduct  was  subsequently  assented 
to  and  ratified  by  Carpenter,  who  owned  the  Mason  title,  it  would 
be  an  interruption  of  the  plaintiff's  intestate  to  all  of  said  lot 
except  what  was  occupied  by  those  acting  under  Marshall.     Under 
this  ruling,  the  jury  may  have  found  that  if  these  acts  of  Richard- 
son were  done  under  the  title  which  Mason  acquired  by  the  col- 
lector's deed  under  the  Taisey  sale,  given  in  1834,  they  inter- 
rupted the  plaintiff's  intestate's   possession.     We  have  already 
seen  that  it  was  not  shown  that  Mason  acquired  the  title  by  that 
deed,  and  whatever  right  he  did  acquire,  he  conveyed  to  Perkins 
prior  to  1836,  so  that  Mason  could  not  have  acquired  a  posses- 
sory title.     Hence,  an  entry  upon  the  land,  and  doing  acts  of  pos- 
session under  that  title,  would  not  interrupt  the  possession  of  the 
plaintiff's  intestate. 
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The  deed  from  Mason  to  Perkins  was  never  recorded,  and  Per- 
kins died  in  1856.  Perkins  devised  this  lot  to  Charles  H.  Car- 
penter, bat  the  will  was  never  proved  in  this  state,  and  it  was  by 
the  procurement  of  Carpenter  that  Mason  executed  the  deed  to 
the  defendants  under  which  they  now  claim  title.  The  court 
held,  that  although  the  deed  from  Mason  to  Perkins,  though  un- 
recorded, conveyed  the  title  to  the  lot  to  Perkins,  and  the  same 
would  descend  to  Carpenter  oy  Perkins's  will,  yet  if  Carpenter  re- 
ceived the  defendants'  money,  and  obtained  a  deed  from  Mason  to 
the  defendants,  rather  than  place  Mason's  deed  to  Perkins  on  re- 
cord, and  proceed  and  settle  Perkins's  estate  in  this  state,  and 
convey  the  lot  to  the  defendants,  Carpenter  would,  probably,  be 
estopped  from  asserting  the  title  in  himself,  through  the  will  of 
Perkins.  At  least,  tho  defendants  stood  in  such  relation  to  the 
lot,  being  in  possession,  that  they  could  justify  under  their  deed 
from  Mason,  if  the  Mason,  Perkins,  or  Carpenter  title,  which 
ever  it  might  be,  was  valid.  Assuming  (what  is  not  decided) 
that  the  title  which  Mason  acquired  by  tho  collector's  deed,  could 
be  conveyed  in  the  manner  attempted,  it  becomes  important  to 
consider  what  title  he  had  to  convey.  It  was  merely  colorable, 
and  only  valuable  to  thuse  claiming  under  it,  in  extending  a  pos- 
session constructively  to  the  land  described  in  the  deed,  and  all 
the  title  Mason  attempted  to  convey  to  the  defendants  by  his  deed 
to  them,  was  the  same  that  he  conveyed  to  Perkins  prior  to  1836. 
Perkins  claimed  the  lot  under  his  deed  from  Mason,  in  his  own 
right,  and  adversely  to  Mason;  and  the  possessory  title  which 
the  defendants'  evidence  tended  to  show  was  acquired  by  Perkins 
and  those  claiming  under  him,  did  not  pass  by  Mason's  deed  to 
the  defendants ;  it  still  remains  in  the  estate  of  Perkins.  As  be- 
tween Carpenter  and  the  defendants,  the  defendants  could,  prob- 
ably, avail  themselves  of  the  purchase  made  by  them,  as  an 
equitable  estoppel,  against  any  claim  that  Carpenter  might  assert 
to  the  lot.  But  we  have  been  unable  to  find  that  tho  defendants 
derived  any  title  under  their  deed  from  Mason  that  they  could 
justify  under  as  against  a  party  having  a  prior  possession.  The 
special  findings  of  the  jury  are  not  available  to  the  defendants, 
because  they  were  upon  evidence  improperly  admitted,  and  erro- 
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neous  directions  as  to  the  use  to  be  made  of  evidence,  and,  as  we 
think,  upon  mistaken  views  of  the  law  in  the  particulars  pointed 

out. 

Judgment  reversed,  and  cause  remanded. 


William  Wright,  Jr.,  v.  C.  P.  Williams's  Estate. 

Expert*.      When  Decision  nf  County  Court  not  Revisable  by  Su- 
preme Court.     Evidence.     Promissory  Note. 

Witnesses  produced  as  experts  testified  as  to  their  peculiar  Bkill  in  judging  of  the  gen- 
uineness of  handwriting  by  comparison.  The  county  court  found  their  tegtimony 
to  be  true,  but  refused  the  evidence  of  their  opinion,  on  the  ground  that  their  testi- 
mony did  not  show  them  such  experts  as  to  make  their  opinion,  based  solely  upon 
examination  and  comparison,  admissible.  Held,  that  if  the  facts  testified  to  by 
them  were  to  be  regarded  as  matter  of  evidence  from  which  the  court  were  to  find 
whether  experts  or  not,  such  finding  was  not  revisable  by  the  supreme  court ;  bnt 
otherwise,  if  said  facts  were  to  be  regarded  as  ultimate,  and  the  perfected  ground 
of  a  definitive  judgment  at  law. 

Action  on  note  for  money  claimed  to  have  been  loaned  the  intestate.  Defence  claimed 
the  note  a  forgery,  and  gave  the  plaintiff's  testimony  before  the  commissioners  in 
"evidence,  wherein  he  testified  on  cross-examination,  that  he  formerly  loaned  money, 
but  that'  from  a  certain  time  named  to  the  date  of  the  note,  he  saved  what 
money  he  had  come  in,  and  with  it  made  the  loan  in  question.  To  contradict  this, 
the  defence  offered  to  show  that  the  plaintiff  made  loans  during  the  time  named, 
and  that  certain  notes  produced  were  given  for  money  loaned  by  him  during  that 
time  The  plaintiff  was  not  a  witness  in  the  county  court,  and  no  point  was  made 
that  he  did  not  make  the  loan  in  question  because  he  had  no  money  to  loan.  /frM, 
that  the  testimony  offered  was  not  admissible. 

The  defendant  read  in  evidence  certain  portions  of  the  plaintiff  s  testimony  on  a  for- 
mer trial  Held,  that  the  plaintiff  had  a  right  to  have  all  he  said  at  the  time,  in  con- 
nection with  what  had  been  read,  and  upon  the  same  subject,  read  to  the  jury. 

Said  note  with  an  indorsement  thereon  in  the  plaintiff's  hand,  was  properly  in  evi- 
dence '  Plaintiff's  evidence  tended  to  show  that  the  payment  was  made  by  the  in- 
testate and  indorsed  at  his  request;  but  the  plaintiff  did  not  claim  that  the  indorse- 
ment of  itself,  was  evidence  of  the  execution  of  the  note.  The  defendant  requested 
the  court  to  charge  that  the  indorsement  was  no  evidence  of  payment,  and  wm  not 
to  be  considered  by  the  jury  in  determining  whether  the  note  was  signed  by  the  in- 
testate or  not  The  court  refused,  and  charged,  that  if  the  indorsement  was  made 
in  good  faith,  and  the  money  actually  paid  by  the  intestate,  understanding^,  to  bo 
indorsed  upon  the  note,  it  was  a  strong  circumstance  tending  to  show  that  he  execu- 
ted the  note.    Held,  no  error.  SAU     j— ^        #  *u 

Evidence  had  been  given  on  both  sides  upon  the  question  of  the  handwriting  ol  th* 
signature  to  said  note,  and  witnesses  on  the  part  of  the  defence  had  testified  their 
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opinion  that  it  was  not  the  intestate's,  and  had  pointed  out  several  particulars 
wherein  they  thought  it  differed  from  his.  The  defendant  then  produced  several 
notes  written  by  and  payable  to  the  plaintiff,  purporting  to  be  signed  by  persons 
since  deceased,  and  offered  to  prove  that  plaintiff  had  presented  them  against  the 
estates  of  the  makers,  and  that  they  had  been  paid,  and  claimed  that  the  signatures 
thereto  were  forgeries,  and  offered  the  notes  in  evidence,  that  the  jury  might  com- 
pare their  signatures  with  that  to  the  note  in  suit,  and  claimed  that  in  certain  par- 
ticulars not  pointed  out,  they  were  alike.  This  the  court  refused.  The  defendants 
then  made  the  same  offer,  and  claimed  that  there  were  certain  peculiarities  in  the 
plaintiff's  writing  in  the  body  of  the  notes,  not  pointed  out,  that  also  appeared  in 
the  signature  to  the  note  in  suit.    This  the  court  also  refused.    Held,  no  error. 

Appeal  from  the  decision  of  commissioners,  allowing  a  claim 
in  favor  of  the  plaintiff  against  the  defendant  estate.  Trial  by 
jury,  September  term,  1873,  Chittenden  county,  Pierpoint,  Ch  J., 
presiding. 

The  plaintiff's  claim  was  of  a  promissory  note  for  $4800,  pur- 
porting to  be  signed  by  the  intestate,  payable  to  the  plaintiff  or 
bearer,  and  dated  April  30,  1869.  The  plaintiff's  testimony 
tended  to  show  the  making  of  a  loan  of  the  amount  of  the  note, 
and  the  execution  of  the  note  by  the  intestate.  The  defendant's 
testimony  tended  to  contradict  the  making  of  the  alleged  loan, 
and  to  show  that  the  note  was  a  forgery. 

John  W.  Stewart,  called  as  a  witness  by  the  defence,  testified 
as  follows: 

"  My  professional  experience  in  cases  where  the  genuineness  of 
handwriting  has  been  concerned,  is,  perhaps,  confined  to  three 
cases  in  which  I  was  counsel.  I  have  on  some  occasions  made 
comparison  of  signatures ;  I  think  on  some  occasions  in  banks, 
more  particularly  before  the  present  system  of  banking  was 
adopted.  I  think  I  would  occasionally  look  over  with  the  cashiei , 
bills  which  were  said  to  have  forged  signatures.  I  have  been  a 
director  in  the  bank  since  1858. 

Q.  "  Since  that  time  you  have  had  occasion  to  compare  and 
examine  signatures  ? 

A.  "  I  have  done  so  occasionally  as  a  matter  of  curiosity.  I 
remember  to  have  done  so  in  the  bank  on  several  occasions ;  I  would 
compare  my  own  judgment  with  that  of  the  cashier  as  to  the  gen- 
uineness of  the  signature — it  was  accidental  or  incidental." 

The  defence  also  introduced  Samuel  Huntington,  who  testified 
as  follows : 
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"  I  was  director  of  the  bank  ten  or  twelve  years.  I  don't 
think  I  have  ever  had  occasion  in  my  business  to  examine  band- 
writing  with  a  view  of  determining  as  to  its  genuineness,  except 
in  looking  at  the  signatures  on  bank  bills,  and  in  no  other  re- 
spect— what  has  occurred  in  a  business  way.  I  can't  tell  how 
frequently;  not  so  frequently  as  formerly.  I  think  thero  has 
been  less  counterfeit  money  in  circulation  within  the  last  five 
years  than  formerly.  Before  the  national  banking  system,  it  was 
quite  common  to  have  money  offered  that  was  doubted,  and  if  we 
doubted  we  examined  it ;  I  have  fac-similes  of  national  bank  bills, 
which  I  use  in  my  store. 

Q.     "  How  was  it?  examining  them,  or  also  comparing  them? 

A.  "  I  have  had  no  experience,  only  if  I  could  find  another  bill 
like  them,  I  would  compare  them.  I  did  considerable  when  I  was 
collecting  taxes ;  I  received  money  most  every  day,  and  had  oc- 
casion to  examine. 

Q.     "  And  compare  with  like  notes  ? 

A.  "  If  I  had  one  on  hand  I  did.  The  fac  similes  of  national 
bank  bills  which  I  have,  do  not  contain  the  signatures  :  the  bank 
officers  are  not  on  the  bills  issued  by  the  government.  I  have  had 
occasion  to  compare  suspected  currency  with  those  fac  similes, 
for  the  purpose  of  ascertaining  its  resemblance  to  the  fac  simile ; 
not  frequently ;  this  is  not  an  examination  of  the  signature,  bat 
of  the  plate ;  we  examine  the  whole  bill  if  we  suspect  it.  I  was 
postmaster  under  Johnson  about  a  year  and  three  months.  I 
have  no  case  that  I  now  recollect,  when  my  attention  was  called 
to  handwriting  then ;  we  did  not  inspect  handwriting  then,  gen- 
erally ;  I  don't  remember  any  instance  when  I  was  called  upon 
to  inspect  letters,  with  a  view  of  seeing  whom  they  were  written 
by.  I  never  did  business  with  the  intestate;  I  never  corres- 
ponded with  him." 

The  defence  also  introduced  W.  W.  Henry,  who  testified  as 
follows : 

"I  have  been  in  the  wholesale  drug  business  nearly  twenty 
years. 

Q.  "  State  if  you  have  had  any  experience  in  examining  hand- 
writing, to  determine  its  genuineness ;  how  much,  and  to  what 
extent  your  experience  has  gone  ? 

A.  "  Any  business  man  has  had  experience  in  that  line ;  but  I 
don't  know  as  I  have  examined  enough  to  call  myself  an  expert ; 
there  have  been  times  when  we  have  had  3000  signatures  in  the 
store — signatures  to  receipts  for  medicine.  Sometimes  we  have 
had  occasion  to  examine  them,  to  test  the  genuineness  of  the  sig- 
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nature ;  but  not  very  much.  Several  times  I  have  had  occasion 
to  inspect  writing  to  see  whether  it  was  genuine  or  not.  I  re- 
member once  when  Ben.  Dewey  was  in  the  store ;  he  thought  it 
was  a  forgery ;  and  he  was  the  best  judge  I  ever  saw.  It  was  an 
occasion  when  he  was  showing  with  a  glass  the  difference  between 
a  man's  writing  done  in  a  general  way,  and  a  forgery.  I  don't 
think  one  case  would  make  a  man  an  expert.  I  can't  think  of 
any  other  instance,  still  I  know  I  have  had  them.  We  have  had 
3000  signatures  in  the  store  in  the  regular  course  of  business — no 
occasion  to  doubt  them  or  to  inspect  them.  I  have  seen  the  in- 
testate, but  never  did  any  business  with  him." 

Neither  of  these  witnesses  professed  to  have  any  acquaintance 
with  the  intestate's  handwriting.  To  each  of  them  the  defence 
exhibited  the  note  in  question,  as  well  as  a  number  of  papers  con- 
taining what  was  conceded  and  proved  to  be  the  genuine  signa- 
tures of  the  intestate,  and  proposed  to  inquire  of  them  whether, 
from  examination  of  the  contested  signature,  and  a  comparison  of 
it  with  the  signatures  exhibited,  in  their  opinion  the  disputed  sig- 
nature was  genuine.  But  the  court  refused  to  allow  the  question 
to  be  put,  upon  the  ground  that  the  testimony,  all  of  which  the 
court  found  to  be  true,  did  not  show  that  either  of  said  witnesses 
was  such  an  expert  as  to  make  his  opinion,  based  upon  examina- 
tion and  comparison  alone,  admissible.  To  which  the  defence 
excepted. 

It  appeared  from  the  evidence  of  the  plaintiff  given  before  the 
commissioners  on  cross-examination,  and  introduced  on  this  trial 
by  the  defendant,  that  on  that  examination  the  plaintiff  testified 
in  answer  to  inquiry  as  to  where  he  obtained  the  money  to  make 
the  loan  in  question,  that  he  had  formerly  been  engaged  in  loan- 
ing money  in  St.  Lawrence  county,  New  York,  but  as  early  as 
the  first  of  October  previous  to  the  time  of  the  alleged  loan,  he 
had  commenced  to  save  the  money  that  came  in,  and  so  con- 
tinued to  the  time  in  question,  and  that  the  money  so  saved  was 
the  same  money  he  loaned  to  the  intestate.  The  defence  intro- 
duced one  McEwen,  and  offered  to  show  by  him,  in  contradiction 
of  the  plaintiff '8  said  statements,  that  during  the  time  named,  the 
plaintiff  had  made  loans  of  money ;  and  in  connection  therewith, 
offered  in  evidence  certain  notes  purporting  to  have  been  signed 
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by  a  deceased  brother  of  the  witness ;  and  to  prove  the  plaintiff's 
statement  to  the  witness,  that  the  money  named  in  said  notes  was 
loaned  within  the  time  named,  but  the  court  excluded  the  testi- 
mony ;  to  which  defence  excepted. 

A  number  of  witnesses  were  introduced  on  both  sides,  on  the 
question  of  the  handwriting  of  the  signature  in  question,  and  sev- 
eral witnesses  on  the  part  of  the  defence  had  testified  that  in  their 
opinion  the  signature  in  question  was  not  the  writing  of  the  in- 
testate, and  had  pointed  out  several  particulars  wherein  that  sig- 
nature differed  from  his  genuine  writing.  The  defence  then  pro- 
duced several  notes  payable  to  the  plaintiff,  the  body  of  which 
were  in  his  handwriting,  and  which  purported  to  be  signed  by 
different  persons  formerly  residing  in  New  York,  but  then  de- 
ceased, and  offered  to  prove  that  the  plaintiff  had  presented  said 
notes  against  the  estates  of  the  makers,  and  that  they  had  been 
paid,  and  claiming  that  the  signatures  thereto  were  forgeries; 
and  offered  said  notes  in  evidence,  that  the  jury  might  com- 
pare their  signatures  with  the  signature  to  the  note  in  ques- 
tion, claiming  that  in  certain  particulars  they  were  alike.  The 
court  excluded  the  evidence,  and  the  defendant  excepted. 

The  defendant  then  made  the  same  offer,  claiming  that  there 
were  certain  peculiarities  in  the  writing  of  the  plaintiff  in  the  body 
of  the  notes  so  offered,  that  also  appeared  in  the  signature  to  the 
note  in  question.  This  was  also  objected  to  and  excluded,  and 
defendant  excepted. 

The  body  of  the  note  in  suit,  and  other  papers  in  the  case,  were 
conceded  to  be  in  the  handwriting  of  the  plaintiff;  but  no  attempt 
was  made  to  show  or  point  out  to  the  jury,  any  resemblance  be- 
tween such  handwriting  of  the  plaintiff  and  the  signature  in  ques- 
tion. Full  minutes  of  the  plaintiff's  testimony  before  the  com- 
missioners were  taken  and  read  over  to  him  at  the  hearing,  when  he 
admitted  them  to  be  correct.  The  defence  produced  said  minutes, 
p  and  after  proving  by  the  counsel  who  took  them,  that  they  were 

taken  correctly,  and  had  been  read  over  to  plaintiff  as  aforesaid, 
offered  and  was  allowed  to  read  to  the  jury  certain  parts  of  them. 
The  defence  did  not  offer  to  6how  any  details  of  the  plaintiff's 
said  testimony,  except  such  as  were  contained  in  said  minutes. 
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The  plaintiff  then  insisted  that  the  whole  minutes  of  all  the  plain- 
tiff's testimony  on  that  occasion  should  be  read.  To  this  the  de- 
fence objected,  and  insisted  that  only  such  parts  thereof  as  would 
qualify  or  explain  the  parts  put  in  evidence,  should  be  admitted. 
The  court  decided  that  all  that  the  plaintiff  said  at  the  same  time 
and  in  connection  with  what  had  been  read,  and  relating  to  the 
same  subject-matter,  the  plaintiff  had  the  right  to  have  read  to  the 
jury.  Thereupon  the  defendant  read  the  whole.  The  court  was 
not  asked  to  decide  that  any  particular  parts  of  the  statement  did 
or  did  not  come  within  said  ruling.     The  defendant  excepted. 

There  was  an  indorsement  $288  on  the  note  in  suit,  in  the 
plaintiff's  handwriting,  and  signed  by  him,  dated  April  27,  1870. 
There  was  other  evidence  on  the  part  of  the  plaintiff  that  tended 
to  show  that  this  money  was  in  fact  paid,  and  indorsed  by  the 
plaintiff  at  the  request  of  the  intestate.  The  defendant  denied 
that  any  such  payment  was  ever  made,  and  introduced  evidence 
tending  to  contradict  the  plaintiff's  evidence  upon  that  point. 
The  intestate  died  in  September,  1870. 

The  defence  requested  the  court  to  charge  the  jury, 

1.  "That  said  indorsement  was  not  evidence  of  the  payment 
of  any  sum  upon  the  note,  nor  to  be  considered  by  the  jury  in  de- 
termining whether  or  not  Williams  made  the  payment,  or  whether 
or  not  the  note  was  vnlid. 

2.  u  That  those  points  of  the  plaintiff's  former  testimony,  to 
the  admission  of  which  the  defendant  objected,  were  not  to  be 
weighed  or  considered  by  the  jury  as  testimony  in  the  case,  but 
were  to  be  considered  only  as  they  might  explain  or  qualify  those 
portions  which  were  introduced  on  the  part  of  the  defence." 

The  court  declined  so  to  charge,  and  upon  the  points  embraced 
in  said  requests,  instructed  the  jury  as  follows : 

a  The  court  desire  to  charge  you  particularly  in  regard  to  the  tes- 
timony given  by  the  plaintiff  before  the  commissioners.  This  evi- 
dence is  all  in  the  case,  and  is  all  for  you  to  weigh ;  but  neither 
party  is  bound  by  it  because  he  put  it  in  ;  but  you  are  to  give 
it  just  such  weight  as  you  see  fit,  in  determining  whether  or 
not  Williams  executed  this  note.  Besides  this  testimony  of  the 
plaintiff  before  the  commissioners,  there  is  no  positive  testimony 
of  the  execution  of  this  note  by  Williams.  If  the  indorsement 
was  made  in  good  faith,  and  the  money  actually  paid  by  Williams, 
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understanding^,  to  be  applied  as  a  payment  on  the  note,  it  is  a 
very  strong  circumstance  tending  to  show  that  he  executed  the 
note;  in  fact  I  may  say  that  if  Williams  poid  that  money  upon 
the  note  as  interest,  for  the  purpose  of  having  it  apply  on  the 
note,  it  would  be  conclusive  of  the  fact ;  because,  if  no  note  was 
executed  by  Williams,  it  is  not  to  be  supposed  that  he  paid  money 
upon  it.  The  same  evidence  which  would  satisfy  you  that  the 
money  was  paid  by  him  to  be  applied  on  this  note,  would,  un- 
doubtedly, satisfy  you  that  he  executed  the  note  ;  but  all  this  is 
for  the  jury  to  detcrmino  upon  the  evidence.  If  you  find  that  he 
executed  the  note,  your  verdict  must  be  for  the  plaintiff  for  the 
amount  of  the  note,  less  the  indorsement." 

The  court  explained  these  propositions  to  the  jury,  and.  in  all 
other  respects  charged  fully  as  the  case  required.  No  claim  was 
made  by  the  plaintiff  that  the  indorsement  itself  was  any  evidence 
that  the  note  was  executed  by  Williams. 

To  the  omission  to  charge  as  requested,  and  to  the  charge  as 
above  detailed,  the  defendant  excepted. 

E.  R.  Hard  and  i2.  0.  Benton,  for  the  defendant. 

The  witnesses,  Stewart,  Huntington,  and  Henry,  should  have 
been  permitted  to  give  their  opinions  respecting  the  genuineness 
of  the  signature  in  question.  These  facts  established  by  their 
testimony  gave  the  defendant  a  legal  right,  not  subject  to  any  dis- 
cretionary power  of  the  court,  to  the  opinions  of  the  witnesses 
as  to  the  genuineness  of  the  disputed  signature.  In  State  v. 
Ward,  39  Vt.  225,  the  witnesses  were  permitted  to  testify  as 
experts,  upon  much  less  proof  of  their  qualifications  as  such, 
than  was  introduced  respecting  either  of  the  witnesses  whose 
opinions  were  excluded  in  the  present  case.  And  in  Mason  v. 
Fuller,  45  Vt.  29,  the  question  being  whether  a  child  had  been 
prematurely  born,  a  witness  who  had  not  '•  read  medicine/'  and 
"  had  no  knowledge  upon  the  subject  of  medicine,  except  what 
she  derived  from  her  experience  as  nurse,'9  was,  upon  her  tes- 
timony that  she  was  the  nurse  of  the  mother  daring  her  confine- 
ment, and  had  acted  as  nurse  in  quite  a  number  of  cases,  and  been 
in  attendance  when  children  were  prematurely  born,  held  to  be 
an  expert. 
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The  defendant  should  have  been  permitted  to  show  by  Mc- 
Ewen,  that  between  the  first  of  October,  1868,  and  the  date  of  the 
note  in  question,  the  plaintiff  had  made  loans  of  money  ;  and  in 
that  connection,  to  introduce  the  notes  of  McEwcn's  'brother,  with 
evidence  of  the  plaintiff's  admission  that  they  were  given  for 
money  loaned  by  him  within  that  period  of  time.  Although,  in- 
dependently of  the  plaintiff's  statement  that  he,  as  early  as  Oc- 
tober 1,  1868,  commenced  saving  money  that  came  in,  and  con- 
tinued to  do  so  down  to  the  time  of  the  alleged  loan  to  Will- 
iams, this  testimony  would  have  been  entitled  to  but  little 
weight,  still,  it  was  competent  as  bearing  upon  the  probability 
of  the  plaintiff's  ability  to  make  so  large  a  loan  as  the  pretended 
one  to  Williams.  But  however  this  may  be,  when  the  testimony 
offered  is  considered  in  connection  with  the  plaintiff's  statement 
above  recited,  its  admissibility  seems  most  obvious. 

In  cases  of  this  description,  it  is  not  to  be  expected  that  the 
defence  can  produce  positive  evidence  of  forgery,  for  this  can 
rarely  be  done.  In  almost  every  case  that  has  ever  arisen,  where 
the  defence  of  forgery  has  been  interposed,  it  has  been  sustained, 
if  at  all,  upon  circumstantial  evidence,  and  evidence  of  very 
slight  circumstances  has  often  been  admitted.  u  Questions  of  this 
character,  involving,  as  they  do,  a  great  variety  of  transactions, 
with  the  accompanying  circumstances,  often  require  the  testimony 
to  take  a  wide  range."  Per  curiam  in  Tyler  v.  Todd,  36  Conn. 
218.  This  case  affords  good  illustration  of  the  extent  to  which 
the  court  should  go  in  admitting  evidence  in  such  cases.  Even 
in  criminal  cases,  the  prevarications  of  the  accused  are  considered 
competent  evidence  of  his  guilt.  If  the  plaintiff  were  indicted  for 
larceny  of  the  money  loaned  to  Williams,  it  would  be  competent 
for  the  government  to  show  that  the  plaintiff's  representations 
relative  to  saving  money  were  untrue. 

The  other  notes  offered  by  the  defendant  for  the  purpose  of 
comparison,  were  improperly  excluded.  Adams  v.  Field,  21  Vt. 
256.  And  this  error  is  not  remedied  by  the  fact  that  "  the  body  of 
the  note  in  question,  and  other  papers  in  the  case,  were  conceded 
to  be  in  the  handwriting  of  the  plaintiff,"  and  that  "  no  attempt 
was  made  to  show,  pr  point  out  to  the  jury,  any  resemblance,"  &c. 
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The  court  committed  a  most  obvious  error  in  omitting  to  charge 
in  literal  conformity  with  the  defendant's  first  request.  Brown  v. 
Hunger,  16  Vt.  12 ;  JRoseboom  v.  Billington,  17  Johns.  182, 187; 
Whitney  v.  Bigelow,  4  Pick.  110. 

E.  J.  Phelps  and  L.  L.  Lawrence ,  for  the  plaintiff. 

The  court  was  right  in  excluding  the  testimony  of  Stewart, 
Huntington,  and  Henry.  The  evidence  did  not  bring  them  within 
any  rule  of  law  allowing  experts  to  testify.  Neither  of  them  pre- 
tended to  have  had  any  experience  in  the  matter  of  examining 
handwriting  which  gave  them  any  knowledge  or  skill  above  that 
of  every  business  man.  This  kind  of  testimony  is  so  uncertain 
and  unreliable,  that  if  it  is  to  be  admitted  at  all,  sound  policy  re- 
quires that  those  only  who  are  skilled  in  the  art  of  detecting  for- 
geries, should  be  received  as. experts.  In  New  York  and  Penn- 
sylvania this  kind  of  evidence  is  excluded  entirely.  People  r. 
Spooner,  1  Dcnio,  346  ;  Bank  of  Pennsylvania  v.  Haldeman  et 
ah.  1  Pen.  &  Watts,  (2  Penn.)  181.  In  Massachusetts  the  evi- 
dence of  experts  is  admitted  ;  but  see  the  opinion  of  the  court  in 
Moody  v.  Rmvell,  17  Pick.  497,  delivered  by  Shaw,  Ch.  J.  See, 
also,  4  Am.  Law  Rev.  641. 

The  county  court  found  the  fact  that  neither  of  the  witnesses  in 
this  case  possessed  such  skill  as  to  make  them  experts,  and  ex- 
cluded them  upon  that  ground.  The  question  of  the  qualification 
of  an  expert  is  one  of  fact  for  the  county  court,  and  no  ground  of 
error.  Such  is  the  law  in  all  cases  where  the  county  court  is 
called  upon  to  find  a  fact  before  receiving  the  evidence.  In  Janes 
v.  Martin  et  als.  7  Vt.  96,  parol  evidence  of  a  lost  written  instru- 
ment was  received,  the  evidence  of  the  loss  detailed  in  the  excep- 
tions, and  the  supreme  court  asked  to  review  it,  but  refused.  The 
question,  a  Does  the  witness  believe  in  the  existence  of  a  God  ?" 
was  held  in  Scott  v.  Hooper,  14  Vt.  535,  539,  to  be  one  of  fact, 
and  no  ground  of  error.  In  State  v.  Howard,  82  Vt.  404,  cer- 
tain declarations  of  a  deceased  person  were  "  offered  as  dying 
declaratiofis."  The  county  court  decided  they  were  not  so  made, 
and  excluded  the  evidence.  Judge  Redpield,  in  the  opinion  of  thr 
supreme  court,  in  review  of  the  question,  says :  "  So,  too,  tbc 
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judge  having  decided  they  were  not  so  made  as  to  be  admissible 
as  evidence,  his  decision  is  conclusive  "  In  State  v.  W%rd7  39 
Yt.  236,  this  question  was  before  the  court,  and  held  the  same 
way. 

McEwcn's  testimony  was  proporly  excluded.  Whether  the 
plaintiff  "  commenced  to  save  the  money  that  had  come  in  "  in 
October,  or  not,  was  a  collateral  matter,  entirely  immaterial  to 
the  issue  in  the  case  The  defence  drew  this  matter  out  on  cross- 
examination  before  the  commissioners,  and  it  would  not  have  been 
competent  for  them  to  disprove  it  in  that  court.  Stevens  et  ah.  v. 
Beach,  12  Yt.  587.  After  having  elicited  the  statement  from  the 
plaintiff  on  cross-examination  before  the  commissioners,  the  de- 
fence put  it  in  evidence. 

The  same  reasoning  that  would  preclude  them  from  contradict- 
ing him  with  independent  proof  in  the  court  where  the  collateral 
matter  is  thus  drawn  out,  would  preclude  them  from  contradict- 
ing it  when  they  put  it  in  evidence,  knowing  what  it  was,  with  no 
other  view  than  to  dispute  it. 

The  statement  attempted  to  be  contradicted  was, u  He  had  com- 
menced to  save  the  money  that  had  come  in,"  &c,  "  and  had  so 
continued,"  Ac.  To  contradict  this,  the  defence  offer  to  show, 
"that  dnring  the  time  named,  the  plaintiff  had  made  loans  of 
money,"  &c  This  was  no  contradiction  of  the  plaintiff's  state- 
ment, and  for  that  reason,  immaterial,  and  properly  excluded. 

The  notes  claimed  to  have  been  forged,  and  presented  to  and 
paid  by  other  estates,  and  purporting  to  have  been  signed  by  dif- 
ferent persons,  for  the  comparison  of  the  signatures  thereto  with 
the  one  in  question,  were  properly  excluded.  Hammond  v. 
Smith,  17  Vt.  231  ;  Keith  #  wife  v.  Lathrop,  10  Cush.  458. 

The  exception  reserved  to  the  alleged  omission  of  the  court  to 
charge  as  requested  by  the  defendant  relative  to  the  effect  of  the 
indorsement,  hardly  requires  notice.  The  plaintiff's  evidence 
tended  to  show,  and  if  true  did  show,  that  the  sum  specified  in 
the  indorsement  was  actually  paid  by  the  intestate  at  the  date  of 
the  indorsement,  to  apply  on  the  note  ;  and  that  the  indorsement 
of  it  was  made  at  the  defendant's  request.  It  was  in  connection 
▼ith  this  evidence  that  the  indorsement  came  into  the  case,  and 
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nothing  was  claimed  from  it  by  the  plaintiff,  unless  this  evidence 
was  found  to  be  true.  Any  correct  charge,  therefore,  relative  to 
the  indorsement,  must  have  been  based  upon  the  evidence  in  the 
case,  and  the  effect  claimed  for  it  by  the  party.  The  court  were 
not  bound  to  notice  the  request,  because  the  proposition  they  were 
asked  to  contradict,  had  not  been  claimed  by  the  plaintiff  on  the 
trial,  and  if  claimed,  would  have  involved  a  gross  absurdity,  self- 
evident  to  the  commonest  intelligence. 

But  the  charge  of  the  court  as  detailed  in  the  exceptions,  did 
sufficiently  and  fully  meet  the  point.  The  case  shows  that 
the  court  explained  the  propositions  of  the  charge  to  the  jury. 
Where  the  entire  charge  is  not  given,  but  only  the  general  prop- 
osition, with  the  statement  that  such  proposition  was  explained  to 
the  jury  by  the  court,  the  judgment  will  not  be  reversed,  if  the 
proposition  was  correct,  merely  because  all  the  explanation  is  not 
set  forth.  It  is  to  be  presumed  to  have  been  sufficient  and  proper, 
till  the  contrary  appears. 

The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  In  respect  to  Stewart,  Huntington,  and  Henry, 
whose  opinion  as  experts  was  offered  by  defendant,  each  gave 
testimony  touching  the  matter  of  his  peculiar  skill  in  judging  of 
the  identity  of  the  handwriting  which  was  the  subject  of  com- 
parison. The  court  found  that  testimony  to  be  true ;  and  still 
refused  the  proffered  testimony  of  their  opinion,  on  the  ground 
that  the  testimony  given  did  not  show  that  either  of  said  witnesses 
was  such  an  expert  as  to  make  his  opinion,  based  upon  examina- 
tion and  comparison  alone,  admissible.  This  is  tantamount  to 
saying  that  in  the  judgment  of  the  court,  the  facts  testified  by 
said  witnesses,  did  not  as  matter  of  law,  constitute  them  exptrtt^ 
nor  as  matter  of  evidence,  show  that  they  were  expert*,  accord- 
ing to  the  true  idea  of  the  law  on  that  subject.  If  those  facts 
are  to  be  regarded  as  matter  of  evidence  from  which  the  court  is 
to  find  whether  experts  or  not,  of  course  such  finding  is  not 
revisable  in  this  court.  If  those  facts  are  to  be  regarded  as  ulti- 
mate, and  the  perfected  ground  for  a  definitive  judgment  of  law, 
then  such  judgment  would  be  revisable  in  this  court.     This  propo- 
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sition  is  in  harmony  with  all  the  cases  in  which  it  has  been  held 
that  the  decision  of  the  county  court  is  not  to  be  revised  in  this 
court.  In  the  present  case  we  think  it  was  warrantable  for  the 
county  court  not  to  find  as  matter  of  fact,  that  the  witnesses  were 
experts ;  and  this  is  equivalent  to  saying  that  what  the  witnesses 
testified  as  to  themselves,  taken  to  be  true,  did  not  constitute  them 
experts.  The  kernel  of  this  character  of  expert,  is,  the  fact  of 
peculiar  skill,  derived  from  experience  in  the  particular  matter 
in  question ;  in  the  present  case,  in  the  matter  of  determining  the 
identity  of  the  handwritings  by  comparison.  For  a  statement  of 
the  law  and  reference  to  the  cases  on  this  point,  see  4  Phil.  Ev., 
Cow.  &  Hill's  notes  (ed.  of  1849),  112  ;  and  note  173,  page  52, 
vol.  3 ;  vol.  4,  p.  488 ;   note  258  to  page  254,  vol.  2. 

"  The  opinions  of  witnesses  are  confined  to  men  of  science,  art, 
or  skill  in  some  particular  branch  of  business."  Crowell  v.  Kirk, 
3  Dev.  356-7 ;  Corlis  v.  Little,  1  Green,  232.  "  In  respect  to 
matters  which  call  for  opinions  founded  on  peculiar  knowledge,  it 
is  proper  for  the  court  first  to  ascertain  whether  the  witness  be 
an  expert,  that  is  to  say,  skilled  in  the  matter  to  which  his  opin- 
ion is  desired.  They  may  be  satisfied  on  this  question  by  exam- 
ining the  witness  himself  and  others,  as  was  done  in  Mendum's 
case,  6  Rand.  709."  See  Davis  v.  Mason,  4  Pick.  156.  "  This 
species  of  evidence,  if  admissible  at  all,  must  obviously  stand 
upon  the  general  principle  allowing  persons  skilled  in  a  particu- 
lar science  or  art,  to  give  their  opinions  upon  questions  relating 
to  it,  and  in  respect  to  which  they  are  supposed  to  possess  pecu- 
liar knowledge."  Neither  of  the  witnesses  professed  or  testified 
that  he  regarded  himself  as  having  any  peculiar  skill,  or  that  in 
his  own  supposition  he  had  any  such  skill  as  would  enable  him  to 
rely  on  his  own  opinion  as  to  the  identity  in  question.  The  ex- 
perience testified  to  did  not  of  itself,  as  matter  of  law,  either  con- 
stitute or  conclusively  imply  such  skill.  All  that  experience 
might  have  been  had  by  each,  and  still  that  peculiar  skill  have 
been  wanting.  It  does  not  help,  to  say  that  it  might  as  well  have 
resulted  in  such  skill,  or  that  it  was  likely  to  have  resulted  in 
such  skill,  or  that  it  was  most  likely  so  to  have  resulted,  unless  it 
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should  come  up  to  the  point  of  settling  conclusively  that  it  had 
resulted  in  such  skill.  Short  of  that  point,  it  was  for  the  court  to 
determine  the  question  of  peculiar  skill,  upon  the  evidence  perti- 
nent to  it.  If  the  court  had  found  the  other  way,  it  would  not 
have  been  subject  to  revision  in  this  court,  for  the  reason  that 
the  evidence  was  of  an  experience  in  the  direction  of  inducing  the 
peculiar  skill,  and  might  have  resulted  in  it,  at  any  rate  might  be 
regarded  as  not  being,  as  matter  of  law,  inadequate  to  have  re- 
sulted in  such  skill. 

It  is  to  be  repeated,  that  so  long  as  the  evidence  or  facts  do 
not  constitute  or  conclusively  show  the  skill,  and  such  skill  is 
matter  of  fact  to  be  inferred  from  such  evidence  or  facts,  the 
finding  of  the  court  in  that  respect  is  not  revisable  as  being  error 
in  law.  So  are  all  the  cases.  It  may  not  be  improper  to  remark, 
that  while  we  are  not  disposed  to  narrow  the  scope  of  the  law  as 
it  has  been  developed  and  applied  en  this  subject,  we  see  no 
occasion  or  reason  for  enlarging  that  scope.  It  would  be  trite  to 
repeat  the  very  uniform  expression  of  judges  and  the  books  as  to 
the  small  value  of  this  kind  of  evidence,  yet  it  is  warrantable  to 
say  that  such  expression  is  corroborated  by  our  own  observation 
and  experience  in  judicial  administration. 

What  was  offered  to  be  shown  by  McEwen,  was  offered  in  con- 
tradiction of  plaintiff's  statements  in  his  testimony  given  before  the 
commissioners,  that  testimony  having  been  introduced  on  the  trial 
in  this  cause  by  the  defendant.  The  plaintiff  was  not  a  witness 
on  said  trial,  so  it  could  not  be  pertinent  as  impeaching  his  credit 
as  a  witness.  As  matter  of  contradiction,  then,  it  could  only 
operate  to  show  that  he  had  falsified  in  testifying  before  the  com- 
missioners thus :  "  It  was  money  I  had  collected  on  my  demands 
in  St.  Lawrence  county.  I  commenced  saving  what  I  collected 
about  the  first  of  October,  1868."  It  is  not  shown  by  the  excep- 
tions nor  claimed  in  the  argument,  that  any  point  was  made  by 
defendant  against  the  plaintiff's  claim  that  he  loaned  the  money, 
on  the  score  that  he  had  not  money  in  such  amount  as  to  render 
such  a  transaction  likely.  If  such  a  ground  of  defence  had  been 
taken,  any  evidence  tending  to  show  want  of  money  for  such  a 
loan,  would  have  been  proper,  whether  it  was  what  plaintiff  had 
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said  or  what  he  had  done.  The  plaintiff  had  said  nothing  to  con- 
stitute evidence  against  himself  in  that  respect.  He  had  given 
no  evidence  and  made  no  claim  on  the  trial,  to  be  met  by  evidence 
that  he  had  not  money  for  such  a  loan.  There  was,  then,  no  issue 
or  question  before  the  jury  to  which  the  fact  that  plaintiff  had 
loaned  money  and  taken  notes  within  the  time  named,  could  be 
pertinent.  As  plaintiff's  credit  as  a  witness  on  the  pending  trial 
was  not  in  question,  and  as  his  means  for  making  such  a  loan  was 
not  in  question,  it  is  difficult  to  comprehend  the  view  in  which 
the  rejected  evidence  was  admissible.  Whether  plaintiff  had 
saved  or  loaned  money  within  the  time  named,  was  wholly  imma- 
terial, except  as  bearing  on  his  means  for  making  a  loan  for 
which  the  note  was  given.  There  being  no  question  on  that  sub- 
ject, what  he  testified  before  the  commissioners,  whether  true  or 
false,  had  no  pertinency  in  this  trial. 

On  the  subject  of  the  second  request  of  the  defendant,  the  court 
instructed  the  jury  according  to  the  law  as  administered  in  Mat- 
tock* v.  Lyman,  18  Vt.  98,  as  stated  in  1  Greenl.  Ev.  §  201,  and 
as  shown  and  established  by  the  current  of  leading  cases. 

J  s  to  the  first  request.  That  request,  and  the  response  to  it, 
are  to  be  considered  in  view  of  the  state  of  the  case  and  the  pos- 
ture of  the  subject  as  the  trial  went  on.  It  is  expressly  stated 
that  no  claim  was  made  by  plaintiff  that  the  indorsement  itself 
was  any  evidence  that  the  note  was  executed  by  Williams.  The 
note,  with  the  indorsement  on  it,  was  properly  in  evidence,  said 
indorsement  being  in  plaintiff's  handwriting.  This  was  all  that 
plaintiff  put  in  as  to  such  indorsement.  If  defendant  had  let  the 
matter  rest  there,  the  whole  subject  would  Have  been  embraced  in 
his  request,  and  would  have  been  disposed  of  by  a  literal  compli- 
ance with  it.  But  instead  of  that,  the  defendant  put  in  what  con- 
stituted the  "  other  evidence  in  the  case  tending  to  show  that  the 
money  was  in  fact  paid,  and  indorsed  by  tHb  plaintiff  at  the  re- 
quest of  the  deceased."  The  defendant  also  introduced  evidence 
to  show  that  such  evidence  was  not  true.  The  defendant  alone 
thus  presented  the  subject  of  that  indorsement,  and  as  thus  pre- 
sented, his  request  did  not  fully  embody  the  subject.  The  court 
were  charged  with  the  duty  of  disposing  of  it  as  it  was  made  up 
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and  presented  by  the  course  of  the  trial.  The  controversy  was, 
whether  the  payment  was  made,  indicated  by  the  indorsement 
No  stress  was  laid  on  the  indorsement  by  itself,  bat  only  on  the 
payment.  Unless  that  was  made,  nothing  was  claimed  for  the 
indorsement.  If  it  was  made,  then  the  indorsement  was  a  proper 
act,  deriving  all  its  character  and  force  from  the  payment,  but 
really  giving  no  additional  effect  to  the  payment  as  bearing  on 
the  genuineness  of  the  note.  The  court  so  treated  the  matter, 
and  properly  put  it  to  the  jury — giving  the  defendant  the  full 
benefit  of  all  that  could  be  properly  claimed  by  him  on  that  subject 
The  jury  could  not  mistake  it  in  just  the  sense  indicated  by  the 
language  of  the  charge,  viz :  that  the  payment  was  the  effective 
fact,  and  the  indorsement  but  a  resulting  incident — of  no  effect, 
unless  the  payment  should  be  established. 

As  to  the  offer  of  the  notes  in  plaintiff's  handwriting,  purport- 
ing to  be  signed  by  different  persons  since  deceased,  and  to  prove 
that  plaintiff  had  presented  them  against  the  estates  of  the  said 
deceased  persons,  and  claiming  that  said  signatures  were  forge- 
ries, to  go  to  the  jury  for  comparison  of  those  signatures  with  that 
to  the  note  in  suit,  claiming  that  in  certain  particulars  they  were 
alike  :  defendant  abandons  his  exception  to  the  rejection  of  said 
offer ;  but  he  insists  on  his  exception  to  the  court's  rejecting  the 
same  offer  with  the  addition  of  "  claiming  that  there  were  certain 
peculiarities  in  the  writing  of  the  plaintiff  in  the  body  of  the  notes 
so  offered,  that  also  appeared  in  the  signature  of  the  note  in  ques- 
tion." We  have  no  occasion  to  consider  whether  the  notes 
offered  would  have  been  admissible  if  offered  merely  for  the  pur- 
pose of  this  comparison  of  the  handwriting  of  the  body  of  them 
with  the  signature  of  the  note  in  question.  Such  was  not  the 
offer,  but  it  was  the  first  offer  supplemented  with  the  claim  as  to 
the  peculiarities  in  the  body  of  the  notes.  It  was  not  the  duty  or 
the  business  of  the*  court  to  dissect  and  analyze  an  entire  offer, 
which,  as  a  whole,  was  illegitimate,  and  select  and  allow  such 
elements  of  it  as  would  be  legitimate  if  standing  alone,  excluding 
the  rest.  We  assume,  from  the  abandonment  of  the  claim  that 
the  fir^t  offer  of  said  notes  was  legitimate,  that  it  is  conceded  that 
such  offer  was  not  legitimate.    So,  though  we  so  hold  it,  we  take 
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no  time  in  discussing  it,  and  remark,  that  no  reason  is  indicated 
or  apprehended,  why  it  is  less  illegitimate  when  supplemented  by 
the  claim  in  the  second  offer.  If  counsel  would  have  disembar- 
rassed the  offer  of  those  notes  for  the  mere  purpose  of  a  com- 
parison of  the  handwriting  of  the  body  of  them  with  the  signa- 
ture in  question,  the  former  offer  of  them  should  not  have  been 
incorporated  into  the  second.  We  think  it  plain  that  it  was  so 
incorporated,  both  from  the  express  terms  of  the  second  offer,  and 
from  the  fact  that  none  of  the  claimed  peculiarities  were  pointed 
out  in  connection  with  the  making  of  the  offer,  and  no  use  was 
made  of  other  conceded  specimens  of  plaintiff's  handwriting 
already  in  the  case,  by  way  of  instituting  or  inviting  the  proposed 
comparison.  It  is  not  taxing  ourselves  with  a  very  strained  con- 
jecture, that  the  claim  appended  to  the  first  offer,  when  that  offer 
was  repeated  in  the  second,  was  made  in  some  hope  that  it  might 
be  regarded  as  sanctifying  the  legal  view  of  the  first  offer,  and 
constitute  a  kind  of  sugar-coating,  that,  while  it  might  render  the 
pill  more  gus table,  would  leave  it  to  its  full  operation  as  me- 
dicinal. 
Judgment  affirmed. 
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George  Alger  v.  Andrews  &  Baldwin. 
Declarations  against  Interest. 

In  trover,  the  defendants  claimed  title  to  the  property  through  B.,  who  turned  it  out 
to  them  to  secure  a  then  existing  debt.  Held,  that  the  declarations  of  B.  against 
his  title  to  the  property,  made  while  it  was  in  his  possession,  and  before  he  assigned 
it  to  the  defendants,  were  admissible  against  the  defendants,  and  that  they  might  he 
proved  by  persons  other  than  B. 

Trover  for  a  sleigh.  Trial  by  jury,  September  term,  1873, 
Pierpoint,  Ch.  J.,  presiding/ 

In  the  fall  of  1872,  the  plaintiff  owned  the  sleigh  in  question, 
and  left  it  in  the  possession  of  one  Ring,  of  whom  he  bought  it 
One  Brown,  a  boot-maker,  living  near  Ring,  moved  it  from  Ring's 
possession,  and  had  it  in  his  possession,  and  used  it  more  or  less 
till  the  last  of  sleighing,  when  he  ran  away.    The  plaintiff  testified 
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that  after  he  bought  the  sleigh,  Brown  asked  him  if  he  would  sell 
it,  and  he  told  him  he  would  for  twelve  pairs  of  boots,  and  if  he 
wanted  it  for  that,  they  would  have  a  writing  made,  the  plaintiff 
reserving  a  lien  on  the  sleigh,  and  that  Brown  said  he  would  take 
it;  that  he  had  no  further  talk  with  Brown  about  selling  the 
sleigh ;  that  Brown  had  sheepskins  of  him  that  winter,  and  partly 
paid  him  therefor  in  boots,  but  that  Brown  did  not  buy  the  sleigh 
of  him,  and  he  never  received  any  boots  on  account  of  the  sleigh, 
and  never  made  any  writing  in  reference  to  the  sleigh ;  that  a  few 
days  after  Brown  asked  him  how  much  he  would  sell  the  sleigh 
for,  Brown  told  him  he  learned  that  Ring  was  about  to  be  attached, 
and  that  he  went  and  removed  the  sleigh  to  his  place,  and  saved 
it  from  going  to  pay  Ring's  debts,  that  he  wanted  to  use  it  occa- 
sionally, and  said  the  plaintiff  could  get  it  from  his  place  just  as 
easily  as  from  Ring's.  The  plaintiff  offered  to  show  that  Brown, 
immediately  after  he  removed  the  sleigh,  told  Ring,  who  asked  him 
why  he  had  removed  it,  that  it  was  Alger's ;  that  he  told  other 
parties  the  same  some  time  during  the  winter,  and  that  he  told  one 
Carl  but  a  few  days  before  he  ran  away,  that  it  was  not  his  sleigh 
3ut  belonged  to  Alger.  It  was  not  claimed  that  any  of  the  above 
ieclarations  of  Brown  were  made  in  the  presence  of  the  defend- 
ints,  or  either  of  them.  The  court  excluded  this  evidence,  to 
which  the  plaintiff  excepted. 

The  defendants  were  merchants,  and  during  the  winter  had 
rusted  Brown  for  goods,  and  when  they  pressed  him  for  pay,  he 
aid  he  would  leave  the  sleigh  with  them  as  security  for  their 
Lebt,  and  they  told  him  if  it  was  all  right  they  would  take  it  as 
ccurity ;  they  ascertained  there  was  no  recorded  lien  on  it  in  the 
own  clerk's  office,  and  took  it  into  their  possession  as  security  for 
heir  debt,  with  the  understanding  that  if  Brown  did  not  pay  in  a 
easonable  time,  the  sleigh  was  to  be  theirs ;  and  as  Brown  did 
ot  pay,  they  sold  it. 

C  J.  Algery  for  the  plaintiff. 

The  declarations  of  Brown  were  those  of  a  party  through  whom 
he  defendants  claim  title,  and  the  cases  and  elementary  writers 
early  all  agree  that  such  admissions  are  receivable.     1  Qreenl. 
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Bv.  §§  190,  191 ;  3  Bouvier's  Institutes,  364 ;  1  Phil.  Ev.  314, 
526,  531,  and  notes  ;  Hat/ward  Rubber  Co.  v.  Duneklee,  30  Vt. 
29 ;  Down*  v.  Belden,  46  Vt.  674 ;  Thomas  v.  Wheiler,  47  Mo. 
365 ;  Roebke  v.  Andrews,  26  Wis. ;  Eaton  v.  Corson,  59  Me.  510. 
This  rule  in  Hines  et  al.  v.  Soule,  14  Yt.  99,  has  been  varied 
by  Miller  v.  Wood,  44  Vt.  381.  In  Miller  v.  Bingham  etaU.29 
Vt.  82,  the  same  doctrine  is  advanced  as  to  declarations  being 
proved  by  those  who  heard  them,  rather  than  by  the  party  who 
made  them,  as  was  required  in  the  case  in  the  14  Vt.  In  Bullard 
v.  Billings,  2  Vt.  309,  it  does  not  appear  that  the  party  whose 
declarations  were  given  was  dead.  The  question  being,  simply, 
whether  they  were  made  before  or  after  he  parted  with  his  pos- 
session. Meed  v.  Rice,  25  Vt.  171.  The  conclusions  from  all 
the  cases  in  Vermont  would  seem  to  be,  that  this  point  has  never 
been  directly  and  fully  passed  upon  by  the  supreme  court. 

Russell  $  Washburn  and  Henry  Ballard,  for  the  defendants. 

The  court  properly  excluded  the  evidence  of  the  declarations 
of  Brown.  The  rule  is  well  settled  in  this  state,  that  the  admis- 
sions of  a  party  cannot  be  shown  in  evidence  while  he  is  still  liv- 
ing, against  his  bona  fide  assignee,  or  vendee,  taking  without  no- 
tice of  such  admissions.  In  Sines  et  al.  v.  Soule,  14  Vt.  99,— 
a  case  in  which  the  authorities  are  reviewed  and  discussed  at 
length, — the  rule  is  laid  down,  "  that  if  a  person  is  living  and  can 
l>e  a  witness,  he  must  be  called,  and  that  his  admissions  are  not 
evidence  against  his  vendee  or  successor,  though  made  while  in 
possession  and  against  his  title."  To  the  saihe  effect  are  the  cases 
of  Ellis  v.  Howard  et  ah.  17  Vt.  830 ;  Fitch  v.  Chapman,  10 
Conn.  9 ;  Bristol  v.  Dana,  12  Wend.  142 ;  Alexander  v.  MahaHy 
11  Johns.  185 ;  Paige  v.  Cagwin,  7  Hill,  361 ;  Coit  v.  Howd,  1 
Qray,  547.  The  defendants  were  bona  fide  purchasers  for  value. 
Hilliard  Sales,  442. 

The  exceptions  to  this  rule  are  in  those  cases  where  the  assignor 
or  vendor  of  a  chattel  has  made  declarations  against  his  title  be- 
fore he  assigned  it,  and  the  assignee  or  vendee  has  taken  it  with 
a  knowledge  of  such  declarations,  or  under  circumstances  of  sus- 
picion.    1  Greenl.  Ev.  §  1 90.    The  case  of  Miller  v.  Bingham  et 
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at.  29  Yt.  88,  limits  Sines  et  al.  v.  Soule  to  that  extent,  and  no 
farther.  Such  declarations  made  after  a  transfer  are  never  ad- 
missible in  any  case.     Bullard  v.  Billings,  2  Yt.  309. 

In  this  case,  the  plaintiff  did  not  bring  his  offer  within  the  ex- 
ceptions to  the  rule  ;  he  did  not  state  that  these  declarations  were 
made  by  Brown  before  he  transferred  the  sleigh  to  the  defendants  ; 
but  his  offer  was  a  general  one, — to  show  all  declarations  that 
Brown  had  made  at  any  time,  whether  before  or  after  the  transfer 
to  the  defendants.  Neither  did  he  offer  to  show  that  the  defend- 
ants had  any  knowledge  of  these  declarations  at  the  time  they 
took  the  sleigh  from  Brown. 

The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  The  principal  benefit  likely  to  be  realized  from 
the  promulgation  of  a  formal  opinion  in  this  case,  would  seem  to 
result  from  making  it  the  occasion  of  explicitly  announcing,  that 
the  decision  on  the  point  on  which  the  judgment  was  reversed  in 
Hints  v.  Soule  et  ah  14  Vt.  99,  has  been  overruled,  and  for  many 
years  has  not  been  regarded  by  the  bench  and  bar  of  this  state  as 
declaring  the  true  law  of  the  subject.  In  the  opinion  drawn  up 
by  Judge  Bennett,  it  was  made  plain  that,  upon  principle  and 
authority,  the  admissions  in  question  were  proper  to  be  given  in 
evidence.  It  seems  that  he  thought,  also,  that  they  might  be 
proved  by  witnesses  other  than  the  person  making  them,  even 
though  such  person  should  be  living  and  able  to  be  had  in  court 
as  a  witness  on  the  trial.  It  seems  that  at  the  same  time,  his 
two  associates,  in  the  absence  of  Judge  Boyce,  thought  other- 
wise ;  and  so  he  yielded  for  the  sake  of  the  necessary  unanimity, 
to  enable  the  case  to  be  decided.  This  was  in  1842.  A  note  to 
Reed  v.  Rice,  25  Vt.  177,  shows  that  one  of  those  associates,  in 
1853,  had  come  to  his  opinion,  as  to  the  proof  of  such  admissions 
by  other  witnesses  than  the  person  who  made  them.  The  decis- 
ion in  Hayward  Rubber  Co.  v.  Duncklre,  30  Vt.  29,  shows  that 
the  same  judge  was,  in  1856,  agreeing  with  Judge  Bennett  on 
the  other  question,  to  the  effect  that  "  admissions  made  by  tho  as- 
signor of  a  chattel  or  personal  contract,  prior  to  the  assignment, 

31 


242  CHITTENDEN  COUNTY, 

Alger  v.  Andrews  &  Baldwin. 

and  where  the  assignee  must  recover  through  the  title  of  the  as- 
signor, and  succeeds  only  to  that  title  as  it  stood  at  the  time  of 
the  transfer,  bind  the  assignee.'*  In  that  case  the  defendant 
claimed  to  hold  the  property  by  attachment,  as  the  creditor  of  the 
party  whose  admissions,  made  prior  to  said  attachment,  the  plain- 
tiffs gave  in  evidence,  to  show  that  the  ownership  was  in  them, 
and  not  in  the  defendant's  debtor.  At  the  same  term  of  .the 
court,  the  same  doctrine  was  held  as  to  admissions  made  by  the 
assignor  of  notes  and  mortgage,  as  to  payments  having  been  made 
on  them.  See  Miller  v.  Bingham  et  al.  29  Vt.  82.  As  to  the 
proof  of  declarations  or  admissions  by  other  witnesses  than  the 
person  making  them,  Miller  v.  Wood  et  al.  may  be  referred  to,  44 
Vt.  378.  It  will  be  seen  that  the  point  of  exception  in  this  case 
is  identical  with  one  point  of  exception  and  decision  in  Downs  v. 
Belden.  46  Vt.  677.  The  court  held  that  the  evidence  was  prop- 
erly admitted — the  Ch.  J.  referring  in  the  opinion  to  the  cases  of 
Miller  v.  Bingham,  and  Rubber  Co.  v.  Duncklee,  supra,  as  gov- 
erning the  subject. 

It  is  not  needful  to  enter  into  any  discussion  of  the  subject 
1  Phil.  Ev.  Cow.  &  Hill's  notes  (5th  Am.  ed.  1868),  note  104, 
p.  255,  opens  a  wide  field  of  learning  appertaining  to  it.  We 
decide  only  the  point  as  it  is  made,  upon  the  facts  in  the  present 
case,  without  entering  upon  the  distinctions  that  have  been  taken, 
discussed,  and  adopted  in  some  of  the  cases,  between  a  purchaser 
and  an  assignee,  and  the  like ;  as,  for  instance,  in  Coil  v.  Hvtrd, 
1  Gray,  547.  In  the  case  in  hand,  the  defendants  claim  to  have 
received  the  property  from  Brown,  as  security,  or  in  payment  of 
a  debt  existing  prior  to  the  receiving  of  the  property. 

We  think  there  is  no  ground  for  the  point  made  in  the  argn 
ment,  that  the  exceptions  do  not  show  that  the  declarations  were 
made  by  Brown  before  he  transferred  the  sleigh  to  the  defendants. 
Of  course  only  such  declarations  or  admissions  would  be  legiti- 
mate to  affect  the  title  of  the  defendants.  The  excluding  of  the 
evidence  of  such  declarations  is  deemed  to  have  been  erroneous. 

Judgment  reversed,  and  cause  remanded. 
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E.  P.  Brownell  v.  J.  R.  Talcott. 
Duress  of  Imprisonment.     Rescission  of  Contract. 

If  one,  claiming  that  he  has  purchased  property,  but  knowing  that  he  has  not,  ma- 
liciously, and  without  probable  cause,  sues  out  a  writ  in  trover  for  it,  for  the  pur- 
pose of  frightening  and  coercing  the  owner  to  sell  it  to  him ;  and  the  owner,  being 
a  man  of  ordinary  firmness,  is  thereby  induced,  through  fear  of  arrest  and  imprison- 
ment, to  make  such  sale,  the  sale  is  void  for  duress  of  imprisonment. 

Held,  that  it  was  not  necessary,  to  make  the  defense  of  duress  of  imprisonment  avail- 
able, that  the  pretended  vendor  should  have  offered  to  rescind  the  contract,  and 
return  a  note  given  for  the  purchase  money. 

Trover  for  a  wagon.  Plea,  the  general  issue ;  trial  by  jury, 
and  verdict  for  defendant,  April  term,  1874.  Pierpoint,  Ch.  J., 
presiding.  • 

The  case  was,  the  plaintiff  bought  a  lot  of  property  of  one 
Thompson,  on  December  17,  1872,  which  was  in  the  defendant's 
possession,  and  paid  him  therefor  $150  in  money,  and  his  note  for 
175  on  six  months.  The  plaintiff  claimed  that  he  supposed  he 
bought  the  wagon  in  question  with  the  other  property,  at  the  price 
of  $250  for  the  whole,  and  supposed  the  note  he  gave  was  for 
$100  instead  of  $75 ;  while  the  defendant  claimed  that  the  plain- 
tiff's purchase  did  not  include  the  wagon,  as  the  plaintiff  well  knew. 
When  the  plaintiff  went  to  get  the  property,  Thompson  would  not 
let  him  have  the  wagon,  claiming  he  had  not  bought  it,  and  that 
he  had  only  given  him  a  note  for  $75.  The  plaintiff  claimed 
he  had  bought  the  wagon,  and  offered  t  >  give  Thompson  a  note 
for  $100,  which  Thompson  refused.  The  plaintiff  then  proposed 
to  rescind  the  whole  trade ;  but  Thompson  would  not.  The  next 
day  the  plaintiff,  acting  under  the  advice  of  counsel,  tendered 
Thompson  a  note  for  $100,  and  demanded  the  wagon  ;  but  Thomp- 
son refused  to  receive  the  note,  or  deliver  the  wagon.  The  plain- 
tiff thereupon,  on  the  19th  of  December,  sued  out  a  writ  in  trover 
against  Thompson,  for  the  wagon,  and  went  to  him  with  an  officer, 
to  serve  it.  On  this  occasion,  Thompson  gave  up  the  $75  note, 
and  took  a  $100  note,  dated  December  17,  1872,  payable  to  his 
order,  on  the  first  day  of  April  then  next,  and  told  the  plaintiff 
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that  be  might  have  the  wagon — which  was  still  in  the  defendant's 
possession — and  that  he  could  call  on  the  defendant  and  get  it. 
On  the  same  day  the  plaintiff  told  the  defendant  to  keep  the  wagon 
for  him  till  he  called  for  it,  which  the  defendant  agreed  to  do; 
but  on  the  following  day  told  the  plaintiff  he  could  not  have  the 
wagon ;  and  on  the  next  day,  the  plaintiff  called  on  the  defend- 
ant for  the  wagon,  and  he  refused  to  let  him  have  it. 

The  defence  was,  that  Thompson  did  not  sell  the  wagon  to  the 
plaintiff  on  the  17th  of  December,  and  that  the  transaction  of  the 
19th  of  December,  whereby  the  plaintiff  induced  the  exchange  of 
notes  and  bought  the  wagon,  was  brought  about  by  duress  of  im- 
prisonment, and  therefore  void. 

To  sustain  this  defence,  the  defendant  introduced  said  Thomp- 
son as  a  witness,  who  testified  that  when  the  plaintiff  and  the 
officer  came  to  serve  the  tfrit,  the  officer  told  him  he  had  a  body 
writ  against  him  ;  that  the  plaintiff  told  him  if  he  would  give  up 
the  $75  note,  and  take  a  $100  note,  and  let  him  have  the  wagon, 
it  would  be  all  right,  otherwise  he  should  have  to  let  the  suit  go 
on ;  that  the  officer  road  the  writ  to  him ;  that  it  read  for  $150, 
and  for  want  of  property  to  secure  it,  to  take  the  body,  and  be 
knew  he  had  no  property,  and  therefore  supposed  they  would  put 
him  in  jail,  and  so  he  changed  the  notes,  and  told  the  plaintiff  he 
might  have  the  wagon  ;  that  he  had  never  been  sued  before,  and 
knew  nothing  about  arresting  folks,  or  any  thing  about  law  in 
that  respect,  and  that  nothing  was  said  to  him  about  bail ;  that 
there  was  no  one  around  with  whom  he  could  talk,  except  the 
women  folks,  and  he  did  not  suppose  he  could  find  out  anything 
by  them  ;  that  the  plaintiff  treated  him  civilly,  and  the  officer  was 
pleasant ;  that  they  said  nothing  about  taking  him  to  jail,  only 
what  was  said  in  the  writ.  The  witness  further  testified  that  the 
night  after  this  transaction,  on  consultation  with  friends,  he  told 
the  defendant  not  to  let  the  plaintiff  have  the  wagon. 

The  plaintiff's  evidence  tended  to  show,  that  whatever  he  did 
in  connection  with  said  suit  and  the  service  of  the  writ,  was  done 
under  advice  of  counsel,  and  in  good  faith,  without  malice,  be- 
lieving that  he  bought  the  wagon  on  the  17th  December.     Thomp- 
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son  never  demanded  the  $75  note,  nor  offered  to  return  the  $100 
note,  bat  retained  it,  and  produced  it  in  court. 

The  plaintiff  requested  the  court  to  charge  the  jury,  that  the 
defendant's  evidence  did  not  tend  to  show  duress  of  imprisonment ; 
and  that,  at  all  events,  the  defendant  could  not  avail  himself  of 
such  defence,  because  Thompson  had  not  offered  to  return  the 
1100  note  and  demanded  the  $75  note  ;  also,  that  the  defence  of 
duress  was  personal  to  Thompson,  and  could  not  be  set  up  by  the 
defendant. 

The  court  refused  to  charge  as  requested,  but  charged  as 
follows : 

"  In  order  to  make  the  proceeding  of  such  a  character  as  to 
invalidate  the  transaction,  it  is  necessary  that  the  suing  out  of 
the  writ  in  trover  against  Thompson  should  have  been  instituted 
by  the  plaintiff,  without  reasonable  or  probable  cause,  and  ma- 
liciously, for  the  purpose  of  inducing  Thompson  to  accede  to  the 
plaintiff's  terms  in  respect  to  the  sale  of  the  wagon  in  question. 
Upon  this  question  it  becomes  material  to  look  at  how  the  trans- 
action of  December  17th  was  in  fact  understood  by  the  plaintiff 
— whether  he  understood  and  believed,  in  view  of  all  the  cir- 
cumstances, that  he  had,  in  fact,  bought  this  wa^on ;  because, 
if  he  believed  that,  he  had  a  perfect  right  to  do  what  he  did. 
But  if,  on  the  other  hand,  the  jury  are  satisfied  that  the  plain- 
tiff did  not  get  a  title  to  the  wagon  by  virtue  of  the  trade  of 
December  17th,  that  he  knew  he  did  not,  and  he  used  this 
means  for  the  purpose  of  forcing  Thompson  into  a  trade  such 
as  he  should  dictate  in  respect  to  it,  such  as  should  embrace  the 
wagon,  and  if  he,  knowing  that  he  had  no  claim,  instituted  this 
proceeding  against  Thompson,  and  pursued  it  in  the  manner  that 
he  did,  then  the  plaintiff  was  not  justified  in  that  proceeding,  he 
was  proceeding  illegally ;  that  notwithstanding  he  may  have  had 
a  legal  process  upon  that  occasion,  properly  issued,  and  legal  in 
form,  and  properly  proceeded  with  so  far  as  the  form  of  the  thing 
was  concerned,  still,  if  he  sued  it  out  maliciously,  without  cause 
— knowing  that  he  had  no  claim — knowing  that  he  had  not  pur- 
chased the  property ;  but  instituted  this  proceeding  for  the  pur- 
pose of  frightening  and  coercing  Thompson,  then,  notwithstand- 
ing the  legality  of  the  form  of  the  proceeding,  the  whole  thing 
was  illegal  and  irregular,  and  such  as  he  had  no  right  to  institute. 

"  Then  the  question  presents  itself  as  to  its  effect  upon  Thomp- 
son. Did  Thompson  yield  to  that  demand  through  coercion, 
through  fe$r  of  arrest,  through  the  dread  of  being  arrested  and 
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imprisoned  upon  that  process,  so  as  that  he  did  that  which  he 
would  not  have  done  if  he  had  not  been  so  coerced  by  this  fear, 
and  this  threat  of  proceeding  against  the  body.  And  in  judging 
of  that,  you  must  be  satisfied,  gentlemen,  that  this  threat  which 
was  over  him,  this  proceeding  which  was  against  him,  this  fear 
and  dread  of  this  process,  was  of  such  a  character,  that  a  man  of 
ordinary  firmness  would  be  influenced  and  controlled  by  it.  It  is 
not  the  fact  that  a  man  is  needlessly  alarmed,  without  cause — 
that  he  is  a  weak  and  timid  man,  and  yields  to  that  which  a  man 
of  reasonable  firmness  and  reasonable  intelligence  ought  not  to 
yield.  But  if  this  proceeding  was  of  such  a  character,  if  this 
threat  was  of  such  a  character,  as  would  lead  a  man  of  ordinary 
firmness  to  yield  or  submit  to  a  claim  of  this  kind,  and  he  did 
yield  to  it,  and  acted  under  that  influence,  and,  in  consequence 
thereof,  Brownell  was  enabled  to  carry  out  the  purpose  that  he 
had  in  that  proceeding,  and  thereby  induced  Thompson  to  sur- 
render the  wagon  and  accept  of  that  note,  then  the  court  tell  you 
that  that  transaction  was  of  such  a  character  that  it  was  void  as 
between  these  parties,  and  that  Thompson  would  not  be  bound  by 
that  agreement  to  surrender  the  wagon  and  the  acceptance  of  that 
note."  > 

The  court  also  charged,  that  the  fact  that  the  $100  note  was 
not  offered  to  be  surrendered,  was  not,  under  the  circumstances 
of  the  case,  a  legal  reason  why  this  defence  could  not  be  set  up 
by  the  defendant,  provided  the  jury  found  that  the  transaction 
upon  the  19th  of  December  was  brought  about  by  the  plaintiff, 
maliciously,  and  in  bad  faith,  and  without  cause,  in  the  manner 
before  indicated. 

To  the  refusal  to  charge  as  requested,  and  to  the  charge  as 
given,  the  plaintiff  excepted. 

JE.  F.  Brownell  and  R.  H.  Start,  for  the  plaintiff. 

As  the  case  shows  that  Thompson  has  never  notified  plaintiff 
that  he  repudiated  the  contract  of  sale  on  the  ground  of  duress, 
or  any  other  ground — that  he  has  never  offered  to  return  the  note 
given  therefor,  and  never  offered  to  rescind  the  contract  and  to 
return  the  note,  and  thereby  place  the  parties  in  statu  quo — the 
defendant  caunot  set  up  the  duress  of  Thompson  as  a  defence  to 
this  action.  Burton  v.  Stewart,  3  Wend.  236.  Contracts  made 
under  duress  are  not   void,  but  voidable  only,  for  they  may 
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be  ratified  and  affirmed.  1  Parsons  Gont.  395.  Hence,  the  title 
most  pass  to  the  vendee,  and  give  him  sufficient  title  to  maintain 
trover,  at  least  against  one  not  a  party  to  the  contract. 

The  privilege  of  avoiding  a  contract  on  the  ground  of  duress,  is 
personal,  and  no  one  but  the  party  himself  can  take  advantage  of 
it  as  a  defence.  Robinson  v.  Q-ould,  11  Gush.  57 ;  1  Parsons 
Coiit.  392,  n.  7. 

Where  a  party  is  threatened  with  arrest  of  imprisonment  upon 
a  legal  process,  as  in  this  case,  if  there  is  no  unlawful  force,  con- 
straint, or  severity,  there  can  be  no  duress  in  law,  unless  it  ap- 
pears that  such  process  was  sued  out  maliciously,  or  without  prob- 
able cause.  2  Greenl.  Ev.  §  802 ;  Watkins  v.  Baird,  6  Mass. 
502;  Driggs  v.  Burton,  44  Vt.  124. 

Henry  Ballard  and  L.  L.  Lawrence,  for  the  defendant. 

The  jury  must  have  found,  upon  the  charge  given,  that  Brownell 
did  not  purchase  the  wagon  when  he  purchased  the  other  pro- 
perty ;  that  he  knew  he  did  not  purchase  it ;  that  he  sued  out  his 
writ  of  trover  against  Thompson  without  cause,  and  with  malice, 
for  the  purpose  of  forcing  Thompson  to  sell  him  the  wagon ;  that 
Thompson  was  induced,  through  fear  of  arrest  and  imprisonment, 
to  agree  to  sell  the  wagon  ;  and  that  the  threats  of  arrest  and  im- 
prisonment which  caused  that  fear  in  him,  were  such  as  would 
have  induced  a  man  of  ordinary  firmness  and  intelligence  to  do  as 
Thompson  did.  These  facts  constitute  duress.  6  Mass.  511 ; 
Whitefield  v.  Longfellow,  13  Me.  146 ;  Foshay  v.  Ferguson,  5 
Hill,  157.  The  evidence  tended  to  show  all  the  facts  found,  and 
fully  justified  the  finding  of  the  jury. 

This  plea  can  be  set  up  by  Talcott,  for  he  was  directed  by 
Thompson  not  to  deliver  the  wagon,  and  acted  under  his  authority. 
Lovejoy  v.  Lee,  35  Vt.  430. 

It  was  not  necessary  that  Thompson  should  have  offered  to  ex- 
change notes.  The  question  here  is  one  of  title  to  the  property. 
It  is  clear  that  the  plaintiff  must  show  title,  in  order  to  maintain 
this  action.  "  One  who  obtains  goods  by  fraud  or  violence,  can- 
not make  a  good  title  by  showing  that  he  paid  part  of  the  value 
of  the  property."    Bbonson,  J.,  in  Foshay  v.  Ferguson,  supra. 
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Even  where  possession  has  been  obtained  to  the  property,  it  may 
be  retaken  by  the  vendor,  or  suit  maintained,  without  previous 
demand.  Rodgeden  v.  Hubbard  et  ah.  18  Vt.  504  ;  Cary  v.  Ho- 
taling,  1  Hill,  313  ;  Badger  v.  Phinney,  15  Mass.  363  ;  Buffing- 
ton  v.  Q-errishy  15  Mass.  158 ;  Yates  v.  Carnsew,  3  0.  &  P.  99. 
And  when  a  note  has  been  given  in  payment  of  property  so  ob- 
tained, it  is  not  necessary  to  tender  it  back,  before  bringing  suit 
to  test  the  title.  Thurston  v.  Blanchard,  22  Pick.  18 ;  Steven* 
v.  Austin,  1  Met.  558.  The  note  forced  upon  Thompson  has  not 
been  negotiated  by  him,  but  was  brought  into  court.  The  same 
rule  which  obtained  in  cases  above  cited,  seems  to  be  decisive  of 
this  question,  and  would  enable  Thompson  to  defend  his  title  to 
the  property  in  this  action,  notwithstanding  he  did  not  tender  back 
the  note  before  the  suit  was  brought  against  him. 

The  opinion  of  the  court  was  delivered  by 

Redfjeld,  J.  This  action  is  trover  for  the  conversion  of  a 
wagon.  The  plaintiff  bought  certain  personal  property  of  Charles 
Thompson  (under  whom  defendant  claims  title),  paid  him  $150 
in  money,  and  gave  his  note  for  $75,  and  claimed  that  his  pur- 
chase included  the  wagon.  Thompson  denied  that  be  sold  the 
wagon.  Plaintiff  admitted  that  the  note  should  have  been  for 
$100  instead  of  $75,  but  claims  that  it  was  written  by  defendant, 
and  that  he  signed  it  without  reading,  or  knowing  its  tenor,  sup- 
posing it  to  have  been  for  $100.  Afterwards  plaintiff  demanded 
the  wagon,  and  brought  a  suit  in  trover  for  its  conversion ;  and 
when  the  writ  was  being  served,  Thompson  consented  to  plaintiff's 
claim,  took  plaintiff's  note  for  $100  in  lieu  of  the  $75  note,  and 
agreed  that  the  wagon  was  sold  to  the  plaintiff.  Plaintiff  then 
demanded  the  wagon  of  the  defendant,  who  had  it  in  possession, 
and  on  his  refusal,  brought  this  suit.  The  defendant,  standing  in 
Thompson's  place,  claims  that  the  exchange  of  notes  and  consent 
that  the  wagon  should  be  included  in  the  sale  to  the  plaintiff,  was 
induced  by  menace  and  duress  of  imprisonment,  and  under  the 
charge  of  the  court,  this  fact  has  been  found  by  the  jury. 

I.  The  court  charged  the  jury,  that  "  if  the  plaintiff  sued  out 
the  writ  against  Thompson,  maliciously,  without  cause,  knowing 


JANUARY  TERM,  1875.  249 

Brownell  v.  Taloott 

that  he  had  no  claim — knowing  that  he  had  not  purchased  the 
property — but  instituted  this  proceeding  for  the  purpose  of  fright- 
ening and  coercing  Thompson,  then,  notwithstanding  the  legality 
of  the  form  of  the  proceeding,  the  whole  thing  was  illegal  and 
irregular,  and  such  as  he  had  no  right  to  institute ;"  and,  "  that 
the  plaintiff  was  not  entitled  to  recover  by  force  of  what  trans- 
pired on  the  19th  December,  between  Thompson  and  the  plaintiff, 
provided  the  jury  found  that  the  transaction  was  brought  about 
by  the  plaintiff,  maliciously,  and  in  bad  faith,  and  without  cause, 
in  the  manner  before  indicated."  There  would  seem  no  reason  for 
the  plaintiff  to  charge  fault  in  this  charge.  If  the  plaintiff,  know- 
ing that  he  had  not  bought  the  wagon,  uses  legal  process  tnali- 
ciowly,  for  the  mere  purpose  of  coercing  a  party  to  an  agreement 
which  otherwise  could  not  have  his  consent,  such  contract  is  with- 
out force.  The  law  strips  a  party  thus  abusing  its  process,  of  all 
protection  under  it,  and  leaves  him  to  answer  for  his  sins  as  a 
naked  wrong-doer.  There  may  be  reason  to  think  that  Thomp- 
son was  easily  coerced,  and  that  a  man  of  ordinary  nerve  and 
stability  would  not  have  consented  to  a  contract  against  his  will, 
and  to  his  prejudice,  under  these  circumstances ;  but  the  jury 
have  found  under  proper  instructions,  as  we  think,  that  a  man 
of  ordinary  sagacity  and  firmness  would  have  succumbed.  We 
find  no  error  in  law  in  this  part  of  the  case. 

II.  The  plaintiff  requested  the  court  to  charge,  that  this  de- 
fence would  not  avail  the  defendant,  unless  the  defendant  had  of- 
fered to  rescind  the  contract  by  an  exchange  of  the  notes.  The 
contract  of  purchase  now  in  question,  was  effected  on  the  19th 
of  December,  and  on  the  next  day  defendant  notified  the  plaintiff 
that  the  wagon  would  not  be  surrendered,  and  that  Thompson  re- 
pudiated the  pretended  purchase  of  the  wagon  on  the  19th,  and 
on  the  same  day  plaintiff  demanded  the  wagon,  and  relies  solely 
on  that  demand  as  evidence  of  the  conversion.  There  is  no  evi- 
dence that  Thompson  has  made  the  $100  note  his  own,  by  any 
attempt  to  collect  or  negotiate  it :  his  notice  to  the  plaintiff  was, 
in  effect,  that  he  repudiated  all  but  $75.00  of  the  plaintiff's  note, 
and  was  ready  to  exchange  it  for  the  $75.00  note  in  plaintiff's 

32 


[•' 


250  CHITTENDEN  COUNTY, 

Drew  v.  Russell. 

hands ;  and  the  case  does  not  disclose  but  that  Thompson  has 
ever  been  ready  to  do  this.  The  plaintiff  took  the  initiative,  and 
based  his  suit  on  the  fact  that  defendant,  by  the  refusal  to  deliver 
the  wagon  on  the  20th  December,  had  converted  it  tortiouslj ; 
and  the  question  thus  raised  is,  whether  the  plaintiff  was  owner 
of  the  wagon  at  the  time  of  the  demand.  The  plaintiff  had  no- 
tice that  Thompson  repudiated  the  pretended  sale  ;  and  the  jury 
have  found  that  the  sale  was  invalid,  and  the  repudiation  rightful. 
If  Thompson  had  refused  to  exchange  the  notes,  he  would  have 
affirmed  the  sale.  But  he  is  not  in  the  wrong  (being  willing,  at 
all  times,  to  exchange  the  notes,)  in  holding  the  $100  note  until 
the  plaintiff  shall  deliver  his  note  for  $75  to  Thompson,  in  lien  of 
the  larger  note  in  his  hands.  The  duty  of  Thompson  to  surren- 
der the  $100  note  to  the  plaintiff  is  not  absolute,  but  conditional. 

We  think  that  the  plaintiff,  on  the  facts  found  by  the  jury,  was 
not  such  absolute  owner  of  the  wagon,  that  withholding  posses- 
sion was  a  tortious  conversion  of  the  property.  And  there  is  no 
fact  stated  in  the  exceptions  whereby  Thompson  has  affirmed  the 
sale  of  the  wagon.  Watkins  v.  Baird,  6  Mass.  506  ;  Hodgden 
v.  Hubbard,  18  Vt.  507  ;  Foshay  v.  Ferguson,  6  Hill,  157. 

Judgment  affirmed. 


Lemuel  A.  Drew  v.  Charles  Russell. 
Mandamus.     Court  Auditor. 

Writ  of  mandamus  denied,  to  compel  a  court  auditor  to  audit  a  jailor's  account 
against  the  state,  for  keeping  a  person  committed  to  jail  under  the  vagrant  act  of 
1864. 

Petition  for  mandamus,  to  compel  the  respondent,  court  audi- 
tor for  the  county  of  Chittenden,  to  audit  the  relator's  account 
against  the  state,  for  keeping  one  Carrie  Flanders,  a  citizen  of 
New  York,  in  the  jail  of  said  county,  whereof  the  relator  was 
keeper,  the  said  Carrie  having  been  committed  to  said  jail  by  the 
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city  court  of  the  city  of  Burlington,  under  the  vagrant  act,  ap- 
proved November  3, 1864. 

R.  H.  Start  and  JE.  R.  Hard,  for  the  relator. 
,  for  the  respondent. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  This  is  a  petition  for  a  writ  of  mandamus,  to  be 
directed  to  the  defendant  as  court  auditor  for  this  county,  re- 
quiring him  to  audit  and  allow  a  claim  against  the  state  for  the 
board  of  one  Carrie  Flanders,  committed  to  jail  in  said  connty, 
and  into  the  custody  of  the  relator  as  keeper  of  said  jail,  under 
the  vagrant  act  of  1864. 

The  said  Carrie  was  not  a  state  pauper,  for  she  was  not  con- 
fined in  jail  "  on  civil  process."  Gen.  Sts.  ch.  20,  §  36.  The 
2d  sec,  ch.  124,  provides  that  "  all  fines  and  penalties  which  shall 
be  imposed  on  any  person  for  any  offence,  together  with  the  costs, 
unless  the  same  be  otherwise  disposed  of  by  express  law,  shall,  if 
the  prosecution  be  commenced  and  tried  before  a  justice,  belong 
and  be  paid  to  tho  treasury  of  the  town  in  which  the  offence  shall 
be  committed  ;  and  if  commenced  and  tried  before  the  county  or 
supreme  court,  the  same  shall  belong  and  be  paid  to  the  treasurer 
of  the  state."  The  4th  sec.  declares  that  "  the  costs  of  prosecu- 
tion for  the  breach  of  any  penal  law,  or  for  any  other  offence, 
shall  be  paid  out  of  the  treasury  to  which  the  penalty  by  law 
belongs."  And  the  cost  of  supporting  a  prisoner  in  jail  is  part  of 
the  costs  of  prosecution.     Gen.  Sts.  ch.  124,  §  25. 

The  writ  cannot  be  properly  allowed,  unless  it  was  the  duty,  by 
law,  of  the  defendant  to  audit  and  allow  the  claim  against  the  state 
treasury.  It  is  not  insisted  that  such  duty  is  enjoined  by  any  dis- 
tinct and  positive  requirement  of  the  statute.  The  duty  of  a  court 
auditor  is  ministerial ;  he  is  to  "  audit  the  accounts  of  the  sheriff, 
state's  attorney,  and  clerk,  and  all  such  as  arise  out  of  inquests 
of  the  dead  and  the  prosecution  of  crime,  including  the  main- 
tenance of  state  prisoners  and  state  paupers."  And  all  this  is 
but  certifying  services  by  the  fee-bill  provided  by  statute,  and 
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under  the  rules  and  regulations  prescribed  by  the  auditor  of  ac- 
counts. Ch.  12,  §  102,  &  ch.  8,  §  47-8.  The  auditor  of  accounts 
has  the  general  jurisdiction  and  authority,  and  is  to  audit  and 
adjust  all  claims  against  the  state  where  discretion  is  exercised, 
and  may  control  the  action  of  the  court  auditors.     Ch.  8,  §48. 

The  provision  is  general  that  town  treasuries  shall  bear  the 
burdens  and  receive  the  income  arising  from  the  prosecution  of 
crime  before  justices  of  the  peace ;  and  the  city  court  of  Bur- 
lington is  invested  with  the  same  judicial  powers  as  justices  of  the 
peace.  Gen.  Sts.  p.  1040.  The  provision  of  the  statute  in  re- 
gard to  "  vagrants,"  is  summary,  and  gives  no  appeal.  The 
jurisdiction  of  justices  of  the  peace  is  entire  and  absolute.  They 
may,  by  their  warrant,  commit  all  persons,  male  or  female,  "who 
are  idle,  not  having  visible  means  to  maintain  themselves,  and 
live  without  employment,"  for  the  term  of  six  months.  There  can 
be  no  question  that  the  jurisdiction  is  solely  that  of  a  justice  of 
the  peace,  extraordinary  as  it  may  seem.  There  is  no  general 
provision  of  the  statute,  requiring  costs  arising  from  the  prosecu- 
tions of  offences  to  be  paid  out  of  the  treasury  of  the  state  in 
case  there  is  no  special  provision  of  law,  and  no  discretion  is 
given  to  court  auditors  ;  and  they  are  restrained  by  regulations 
prescribed  by  the  auditor  of  accounts  ;  and  such  regulations  for- 
bid the  auditing  and  allowance  of  this  class  of  claims  by  court 
auditors,  which  they  could  not,  properly,  disregard,  unless  the 
duty  was  imposed  upon  them  by  the  statute.  We  think  no  such 
duty  is  imposed  upon  them  by  law  ;  and  that  the  petitionee  was  in 
the  line  of  his  duty  in  conforming  to  the  regulation  and  require- 
ment of  the  auditor  of  accounts. 

This  is  not  strictly  a  penal  statute.  The  penalty  is  imprison- 
ment, and  cannot  easily  be  "  paid  "  into  the  treasury  of  the  town ; 
but  there  is  no  color  or  ground  of  claim  that  it  is  a  proceeding  in 
the  "  county  or  supreme  court."  It  is  a  police  regulation,  to  be 
enforced  by  municipal  agencies,  for  the  preservation  of  order  and 
peace  in  the  several  towns,  and  in  all  respects  except  the  char- 
acter of  the  punishment,  must  stand  with  other  provisions  of  the 
statute  enforced  by  magistrates  for  the  benefit  and  at  the  expense 
of  the  several  towns.    The  term  in  the  statute,  "  penal  law/9  is 
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more  generally  used  to  indicate  a  law  which  imposes  a  fine  for  its 
breach ;  bat  in  a  strict  sense,  a  penalty  is  the  punishment  and 
retribution  for  crime.  Shakspeare  speaks  of  "  the  penalty  and 
forfeit  of  my  bond  ";  Milton  speaks  of  "  penal  fire,"  and  the  "  pen- 
alty of  death  ;"  and  our  statute  prescribes  an  oath — u  under  the 
pains  and  penalties  of  perjury."  The  "  penalty  "  for  this  offence 
is  imprisonment  in  the  county  jail  for  a  term  not  exceeding  six 
months.  Other  penalties  may  be,  and,  before  justices,  usually 
are,  fines,  and  imprisonment  as  a  means  of  enforcing  the  penalty. 
Yet  the  expense  of  the  commitment  and  board  of  such  prisoner 
is  cast  upon  the  towns  where  the  offence  was  committed.  And 
although  it  cannot  be  properly  said  the  penalty,  in  this  case,  "  be- 
longs to  "  the  town,  yet  it  is  a  "  penalty  imposed  by  a  justice." 
The  offence  is  petty  and  local,  and  pertains,  under  the  general 
provisions  of  the  statute,  to  the  local  interests  of  the  town,  rather 
than  the  state  at  large.  It  was  the  purpose  of  the  law  that  towns 
should  have  the  burden  and  benefit  of  guarding  themselves 
against  petty  offences ;  and  withdraw  from  them  the  power  of 
converting  their  paupers  into  criminals,  and  thereby  imposing  the 
burden  of  their  support  upon  the  state. 

The  writ  is  therefore  denied,  and  the  petition  is  dismissed  with 
costs. 


John  Early  v.  Edward  Flannery,  Albert  T.  Williams,  and 

Thomas  S.  McGinniss. 

[In  Chancery.] 

Application  of  Payments. 

Payments  made  to  a  creditor  holding  demands  both  due  and  undue,  without  direction 
by  the  debtor  ae  to  their  application,  most,  ordinarily,  be  first  applied  by  the  credi- 
tor upon  the  demands  due. 

Petition  to  foreclose  a  mortgage  executed  to  the  petitioner  by 
H$  Henley,  on  April  20, 1865.    The  petition  was  answered,  and 
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testimony  taken.  The  defence  was  payment.  At  the  September 
term,  1874,  Pierpoint,  Chancellor,  the  petition  was  dismissed, 
pro  forma,  with  costs,  without  hearing.  Appeal  by  the  petitioner. 
The  case  is  stated  in  the  opinion. 

L.  F.  Wilbur  and  E.  J.  Phelps,  for  the  petitioner. 

The  right  of  the  petitioner  to  apply  the  payment  on  the  Glynn 
notes,  will  not  be  denied,  unless  a  different  application  was  di- 
rected by  the  debtor.  In  the  absence  of  any  application,  the  law 
would  apply  the  payments  to  the  older  and  unsecured  debt. 
Briggs  v.  Williams,  2  Vt.  283 ;  14  Vt.  83 ;  Pierce  et  als.  v. 
Knight*  31  Vt.  701 ;  Langdon  $  Ainsworth  v.  Bowen,  46  Vt.  512. 

A.  V.  Spaulding  and  E.  R.  Hard,  for  the  defendants. 

The  person  paying  money  has  the  right  to  direct  such  applica- 
tion of  it  as  he  sees  fit.  In  order  to  entitle  a  debtor  to  a  particu- 
lar application  of  a  payment,  it  is  not  necessary  that  he  should 
have  expressly  directed  such  application  ;  but  it  is  sufficient  if  his 
intention  in  respect  to  the  application  can  be  inferred  from  the 
circumstances.  2  Parsons  Oont.  142 ;  Sawyer  v.  Tupper,  14  N. 
H.  352,  356 ;  Shaw  v.  Picton,  4  B.  &  C.  715 ;  Robinson  v.  Doo- 
little,  12  Vt.  246  ;  Mayor  £c.  v.  Patten,  4  Cranch,  317,  321 ; 
Bedham  Bank  v.  Chickering,  4  Pick.  314 ;  Byles  Bills  (6th  ed.), 
225. 

Although  where  the  debtor  makes  no  application  of  a  payment, 
the  creditor  has  the  option  of  applying  it  upon  any  legal  debt  he 
holds  against  the  debtor  of  which  the  debtor  is  cognizant  at  the 
time  of  the  payment,  such  application  by  the  creditor  does  not  be- 
come complete  and  effectual  until  the  debtor  has  notice  of  it. 
Simson  v.  Ingham,  2  B.  &  C.  65  ;  Sawyer  v.  Tupper ,  supra. 

To  render  the  election  of  the  creditor  as  to  the  application  of  a 
payment,  effectual  to  any  extent,  his  election  must  be  made  and 
completed  (including  notice  to  the  debtor)  before  any  controversy 
arises  between  them  in  respect  to  the  application.  United  States 
v.  Kirkpatrick,  9  Wheat.  720,  737  ;  Robinson  v.  Boolittle,  supra. 
And  the  burthen  of  proving  such  election  and  appropriation  is  on 
the  petitioner. 
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If  no  application  of  a  payment  is  made  by  the  debtor  nor  the 
creditor,  before  a  controversy  respecting  it  arises,  the  law  will 
make  such  application  of  it  as  will  be  most  beneficial  to  the  debtor. 
Robinson  v.  Doolittle,  supra;  Pattison  v.  Hull,  9  Cow.  747,  & 
note;  Emery  v.  Tichout,  13  Vt.  19,  per  Bennett,  J. ;  The  Ant- 
arctic, 1  Sprague,  206,  209. 

The  creditor  cannot  appropriate  a  payment  to  a  debt  not  doe, 
without  an  agreement  to  that  effect  with  the  debtor.  Shaw  v. 
Pratt,  22  Pick.  305. 

The  opinion  of  the  court  was  delivered  by 

Botce,  J.  The  facts  which  we  find  from  the  bill,  answers, 
and  evidence,  are,  that  at  the  time  Henley  executed  the  notes 
described  in  the  bill,  the  orator  paid  him  as  the  consideration  for 
said  notes,  $780,  and  agreed  to  pay  him  $220  more  within  a  short 
time  thereafter ;  but  instead  of  paying  said  last-mentioned 
sum,  it  was  agreed  between  Early  and  Henley  that  Early  should 
indorse  that  amount  on  the  note  that  would  first  fall  due.  Early 
made  the  indorsement,  leaving  $30  which  would  be  due  on  that 
note,  with  the  interest  on  the  same,  on  the  20th  of  April,  1866. 
About  the  1st  of  February,  1866,  the  orator  purchased  four  nego- 
tiable notes  for  $200  each  of  one  John  Glynn,  which  were  given 
by  Henley  on  the  10th  of  April,  1865.  The  first  of  said  notes 
was  made  payable  on  or  before  the  1st  day  of  May,  1866,  and  the 
rest  were  payable  yearly  thereafter.  The  orator  gave  Henley 
notice  that  he  owned  said  notes  soon  after  he  purchased  them. 
On  the  7th  day  of  July,  1866,  Henley  paid  the  orator  $600,  and 
gave  him  no  directions  as  to  where  it  should  be  applied,  except 
"  to  give  him  credit  for  it."  On  the  10th  day  of  March,  1867, 
Henley  paid  the  orator  $200,  without  giving  any  direction  as  to 
its  application.  The  orator  indorsed  the  whole  of  the  money 
thus  paid  by  Henley,  upon  the  Glynn  notes,  which  were  unsecured. 
The  interest  on  the  three  last  notes  described  in  the  petition,  and 
$30  of  the  principal  of  the  first  note,  and  the  interest  on  the  same, 
was  due  on  the  20th  of  April  1866.  The  question  presented  is, 
whether  the  orator  had  the  right  to  apply  the  payments  made, 
upon  demands  he  held  against  Henley,  though  unsecured,  that 
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were  not  then  due,  to  the  exclusion  of  those  that  he  held  that 
were  duo.  The  general  rule,  that  in  the  absence  of  any  direo* 
tions  made  by  a  debtor  as  to  the  application  to  be  made  of  pay- 
ments made  by  him,  the  right  devolves  upon  the  creditor  to  make 
such  application,  has  been  so  far  qualified  as  to  require  that  such 
an  application  should  be  made  as  the  debtor  could  not  reasonably  or 
justly  object  to ;  and  in  the  absence  of  any  express  directions  by  the 
debtor,  whenever,  from  the  facts  and  circumstances,  his  intention 
is  rendered  sufficiently  clear  and  certain,  such  application  should 
be  made  as  he  intended.  We  think  it  is  clear  that  the  debtor 
intended  that  the  payments  should  be  so  applied  as  to  extinguish 
any  right  of  action  that  the  creditor  had  against  him  at  the  time 
they  were  made,  and  that  he  could  reasonably  and  justly  object 
to  any  other  application.  When  a  debtor  makes  payments  to  a 
creditor  without  directing  the  application  to  be  made  of  them, 
and  the  creditor  holds  claims  against  him,  some  of  which  are  due 
at  the  time  the  payments  are  made,  and  others  are  not  due,  the 
creditor,  ordinarily,  must  first  apply  such  payments  upon  the 
claims  which  are  due.  Bacon  v.  Brown,  1  Bibb,  324  ;  McDowell 
v.  Canal  Co.  5  Mason,  11 ;  Seymour  v.  Sezon,  10  Watts,  255; 
Clony  v.  Richardson,  34  Mo.  370.  The  orator  should  have  so 
applied  the  payments,  before  making  any  application  of  them 
upon  the  Glynn  notes. 

The  pro  forma  decree  of  the  court  of  chancery  dismissing  the 
bill,  is  reversed,  and  cause  remanded,  with  mandate  that  a  decree 
be  entered  for  orator  for  the  amount  which  may  be  found  to  be 
due  on  the  three  last  notes  described  in  his  bill,  with  annual 
interest  to  be  computed  on  the  same  since  the  20th  of  April,  1866. 
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William  Gordon  v.  Chase  &  Webster.* 
Lien,     Purchase  of  Judgment. 

The  plaintiff  had  a  lien  on  certain  lumber  and  logs,  to  secure  advances  to  the  defend- 
ants. Other  creditors  of  the  defendants  attached  said  property,  and  obtained  judg- 
ment and  took  out  execution.  The  plaintiff  commenced  suit  to  recover  said  advances, 
and  attached  said  property,  subject  to  the  attachment  of  said  creditors.  Afterwards, 
the  plaintiff,  to  protect  hiB  lien,  and  to  avoid  controversy  with  said  creditors,  bought 
their  judgment  at  a  discount,  and  had  said  property  sold  upon  the  execution  issued 
thereon,  and  himself  became  the  purchaser  thereof  at  the  sheriff's  sale;  and  after- 
wards disposed  of  the  property  as  his  own,  and  did  not  account  therefor  to  the 
defendants.  Held,  that  the  plaintiff  was  entitled  to  the  benefit  of  the  full  amount 
of  said  judgment,  and  had  a  right  to  become  the  purchaser  of  said  property  at  the 
sheriff's  sale,  and  was  not  accountable  therefor  for  more  than  he  bid  it  off  at 

General  assumpsit.  Plea,  the  general  issue,  and  trial  by 
jury,  September  term,  1873,  Pierpoint,  Ch.  J.,  presiding. 

On  June  17, 1871,  the  plaintiff  quit-claimed  to  the  defendants 
the  timber  on  a  certain  lot,  to  be  taken  off  within  three  years,  for 
1282.50,  payable  by  installments.  A  written  contract  was  exe- 
cuted between  the  parties,  fixing  the  time  of  payments,  and  giv- 
ing the  plaintiff  a  lien  on  said  timber,  and  the  lumber  manufactured 
from  it,  to  secure  the  purchase  money.  At  the  time  of  the  com- 
mencement of  this  suit,  May  20,  1872,  the  defendants  had  fully 
paid  the  price  of  said  timber,  and  there  was  nothing  then  due  the 
plaintiff  under  said  contract,  and  he  claimed  nothing  under  it. 

In  the  fall  of  1871,  after  the  defendants  commenced  cutting 
said  timber,  they  made  a  further  agreement  with  the  plaintiff, 
whereby  the  plaintiff  was  to  and  did  pay  for  hauling  the  logs  to 
the  mill,  and  for  sawing  them,  and  was  to  be  reimbursed  from  the 
avails  of  the  lumber  when  sold.  The  plaintiff  claimed  that  he 
was  to  have  a  lien  on  the  lumber  for  his  advances ;  while  defend- 
ants claimed  that  he  had  no  lien  upon  it,  but  was  to  be  paid  from 
the  avails  when  sold.  The  defendants'  testimony  tended  to  show, 
that  they  got  out  about  125,000  feet  of  lumber,  and  that  the  plain- 
tiff had  sold  most  of  it,  and  received  the  avails  thereof,  and  the 
defendants  had  received  nothing  therefrom. 


•This  case  was  heard  at  the  January  term,  1874. 

33 
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On  the  16th  of  May,  1872,  Whitcomb  &  Day  brought  suit 
against  the  defendants,  on  a  debt  of  $169.15,  and  attached  about 
100,000  feet  of  said  lumber  and  logs  then  lying  in  the  mill-yard ; 
and  on  the  28th  of  said  May  they  obtained  judgment  for  their 
debt,  and  $8.13  costs,  and  took  out  execution.     The  plaintiff's 
evidence  tended  to  show  that  the  defendants  procured  Whitcomb 
&  Day  to  attach  said  lumber  and  logs,  for  the  purpose  of  defeating 
the  plaintiffs  lien  thereon.     The  defendants  admitted  that  they 
requested  Whitcomb  &  Day  to  make  the  attachment,  but  denied 
that  they  did  it  for  the  purpose  alleged      As  soon  as  the  plaintiff 
learned  of  Whitcomb  &  Day's  attachment,  he  commenced  this  suit, 
and  attached  said  lumber  and  logs,  subject  to  their  attachment; 
and  afterwards,  for  the  purpose  of  protecting  his  claim  against 
the  defendants,  bought  Whitcomb  &  Day's  judgment  for  $135, 
and  had  the  lumber  and  logs  sold  on  the  execution  issued  thereon, 
and  purchased  most  thereof  at  the  sale,  and  afterwards  disposed 
of  what  he  purchased,  as  his  own  property,  and  appropriated  the 
avails  thereof  to  his  own  use.    None  of  the  property  thus  purchased 
by  the  plaintiff  at  sheriff's  sale,  was  appropriated  by  him  prior  to 
such   purchase ;  and  the  plaintiff  claimed  to  recover  nothing  on 
the  Whitcomb  &  Day  judgment.     The  plaintiff  gave  credit  in  his 
specifications  for  all  the  lumber  and  logs  sold  by  him,  except  what 
he  purchased  as  aforesaid  at  sheriff's  sale. 

The  court  charged  the  jury,  that  if  they  found  the  facts  as  the 
plaintiff  claimed,  as  to  his  having  a  lien  on  said  logs  and  lumber 
to  secure  the  purchase  money  and  advances,  and  that,  to  secure 
such  lien,  and  avoid  a  controversy  with  Whitcomb  &  Day,  he 
bought  their  judgment,  and  had  the  lumber  and  logs  sold  on  the 
execution,  he  could  charge  the  defendants  only  with  what  he  paid 
for  said  judgineut,  and  the  costs  of  sale,  on  the  execution  ;  that  if 
the  plaintiff  bid  off  the  lumber  and  logs  at  the  sheriff's  sale,  and 
disposed  of  the  same  as  his  own,  rendering  no  account  therefor, 
he  should  be  charged  with  the  fair  value  thereof  at  the  time  he 
disposed  of  the  same.     Exceptions  by  the  plaintiff. 

L.  F.  Wilbur  and  L.  L.  Lawrence,  for  the   plaintiff,    cited 
Okapman  el  al.  v.  Cfough,  6  Vt.  123. 
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Henry  Ballard  and  H.  E.  Talcott^  for  the  defendants,  cited 
Boody  v.  Ooddard,  57  Me.  602. 

The  opinion  of  the  court  was  delivered  by 

Royce,  J.  The  only  exception  taken  in  the  court  below,  was 
to  the  ruling  of  the  court  upon  the  question  of  the  liability  of  the 
plaintiff  to  account  for  the  value  of  the  lumber  purchased  by  him 
at  the  sheriff's  sale  upon  the  execution  in  favor  of  Whitcomb  & 
Day  against  the  defendants,  after  paying  the  amount  due  upon 
the  execution,  and  costs.  The  plaintiff  claimed  a  lien  upon  the 
property,  and  this  claim  was  denied  by  the  defendants.  The 
court  charged  the  jury,  that  if  they  should  find  that  the  plaintiff 
had  a  lien,  and  that,  in  order  to  secure  and  protect  it,  and  to 
avoid  a  controversy  with  Whitcomb  &  Day  after  they  had  attached 
the  property  upon  their  writ,  he  bought  their  judgment,  and  had 
the  property  sold  upon  the  execution  issued  upon  that  judgment, 
that  he  was  chargeable  with  the  value  of  the  property  thus  sold, 
after  paying  the  amount  due  upon  the  execution  and  costs  of  sale. 
If  any  such  liability  existed,  it  must  have  resulted  from  some  con- 
tract express  or  implied,  under  which  the  plaintiff  could  be  made 
chargeable  as  the  trustee  or  agent  of  the  defendants.  By  the 
contract  which  the  plaintiffs  evidence  tended  to  show,  he  was  to 
have  a  lien  upon  the  lumber  until  he  should  be  paid  the  amounts 
advanced  by  him  for  hauling  and  sawing  it.  This  contract  was 
intended  for  his  security.  He  was  not  obliged  to  rely  upon  it, 
and  could  have  enforced  the  collection  of  his  claim  without  resort 
to  this  property ;  and  when  Whitcomb  &  Day  attached  the  prop- 
erty, the  defendants  would  have  had  no  legal  ground  of  complaint 
if  the  plaintiff  had  neglected  or  refused  to  assert  his  lien  upon  the 
property  so  attached.  The  purchase  of  the  Whitcomb  &  Day 
judgment  by  the  plaintiff,  does  not  appear  to  have  been  made 
upon  the  request  of  the  defendants,  nor  in  their  interest,  or  for 
their  benefit.  Neither  does  the  case  show  that  the  plaintiff  was 
under  any  legal  obligation  to  provide  for  the  payment  of  that 
judgment,  or  that  there  was  any  relation  of  trust  or  confidence 
created  by  its  purchase.  For  aught  that  appears,  the  plaintiff  had 
the  same  right  to  purchase  and  control  the  judgment  that  any 
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other  person  would  have  had  ;  and  his  motive  in  making  the  pur- 
chase, seems  to  us  to  be  wholly  immaterial,  inasmuch  as  it  is  not 
6hown  that  any  legal  right  of  the  defendants  was  thereby  preju- 
diced. The  plaintiff  having  the  legal  title  to  the  judgment,  had 
the  right  to  become  the  purchaser  of  the  property  sold  upon  the 
execution  issued  upon  it ;  and  the  court  erred  in  holding  that  he 
was  accountable  for  anything  more  than  the  price  at  which  it  was 
sold.    Judgment  reversed  and  cause  remanded. 


S.  A.  Hale  v.  Patrick  Foley  ;   S.  H.  Macomber,  Trustee,  and 

A.  C.  Dixon,  Claimant. 

Trustee  Process.     Assignment  of  Chose  in  Action. 

The  defendant  owed  the  claimant,  and  gave  him  a  demand  against  N.  to  collect  and  give 
him  credit  for.  The  claimant  made  a  writ  on  the  demand,  and  Bent  it  to  the  trim- 
tee,  with  directions  to  serve  it,  unless  N.  paid  the  demand  and  costs,  in  which 
event,  to  send  the  money  to  him.  N.  paid  the  demand,  but  before  the  trustee  could 
send  it  to  the  claimant,  he  was  trusteed .  Held,  that  the  money  belonged  to  the 
claimant. 

Trustee  Process.  Foley  owed  Dixon  $9.85,  and  gave  him  a 
claim  of  $10  against  Nevins,  to  collect  and  give  him  credit  for. 
Dixon  made  a  writ  on  the  claim,  and  sent  it  to  Macomber,  with 
instructions  to  serve  it,  unless  Nevins  paid  him  the  $10,  and  $1 
for  the  writ,  and  his  fees ;  in  which  event  Macomber  was  instructed 
to  send  the  $10  to  Dixon  in  a  registered  letter.  Nevins  paid 
Macomber  the  money ;  but  before  Macomber  had  time  to  send  it 
to  Dixon,  he  was  trusteed  in  this  suit.  After  the  writ  was  served 
on  the  trustee,  Dixon  asserted  a  lien  on  the  fund,  for  $2.03,  for 
the  writ,  and  other  services  in  and  about  the  collection  of  said 
claim.  The  court,  at  the  September  term,  1874,  Pierpoint,  Ch. 
J.,  presiding,  adjudged  the  trustee  chargeable,  and  that  the  funds 
did  not  belong  to  the  claimant.  Exceptions  by  the  trustee  and 
claimant. 
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L.  F.  Wilbur*  for  the  trustee  and  claimant. 

Foley's  verbal  assignment  of  the  debt  against  Nevins  to  Dixon, 
was  valid  at  law  and  in  equity.  Noyes  v.  Brown  ft  Tr.  33  Vt. 
431;  Drake  Attach.  §§610-614.  Dixon  had  a  right  to  collect 
his  claim  against  Nevins,  in  the  name  of  the  assignor ;  and  the 
rights  of  the  assignee  will  be  protected  in  the  claim,  while  doing 
so.  Stiles  v.  Farrar,  18  Vt.  444 ;  Gleason  v.  Owen,  35  Vt.  590  ; 
Halloran  v.  Whitcoml,  43  Vt.  306 ;  Drake  Attach.  §  604.  The 
trustee  was  the  assignor's  agent,  acting  under  his  express  directions 
in  collecting  and  receiving  the  $10  from  Nevins  ;  and  the  payment 
of  the  money  to  Macomber  was  a  payment  in  law  to  Dixon.  Felker 
v.  Emerson,  17  Vt.  101 ;  Tilton  et  al.  v.  Miller  ft  Co.  et  al.  34 
Vt.  576  ;  Drake  Attach.  §463.  The  plaintiff  had  no  greater  right 
to  the  funds  than  the  defendant  had,  which  was  none  at  all.  Ed- 
ton  v.  Sprout  ft  Tr.  33  Vt.  77 ;  Drake  Attach.  §§  463, 604  ;  Ket- 
tle v.  Harvey  ft  Tr.  21  Vt.  301 ;  7  Mass.  438.  Even  if  Nevins 
and  the  trustee  were  ignorant  of  the  terms  of  the  assignment  of 
the  claim  from  Foley  to  Dixon,  or  of  the  interest  and  rights  of 
Dixon  in  the  money,  Macomber  cannot  be  held  the  trustee  of 
Foley.  Hart  et  ah.  v.  Farmers  ft  Mechanic^  Bank,  33  Vt.  252  ; 
Walker  v.  Sargent,  14  Vt.  247,  252 ;  Downer  v.  Marsh  ft  Tr.  28 
Vt.  558.  And  the  trustee  was  only  accountable  to  Dixon  for  the 
money.  Fuller  v.  Jewett  ft  Tr.  37  Vt.  473 ;  Yates  v.  Hurst  et 
al.  ft  Tr.  41  Vt.  556. 

The  trustee  cannot  be  held  chargeable,  as  there  must  be  a  privity 
of  contract  and  of  interest  between  the  trustee  and  the  defendant ; 
and  in  this  case  there  is  neither  privity  of  contract  or  of  interest 
between  them.  Drake  Attach.  §§485,  487,  490;  Barnard  v. 
Graves  ft  Tr.  16  Pick.  41. 

S.  C.  Palmer  and  A.  V.  Spaulding,  for  the  plaintiff. 

If  there  was  an  assignment  of  the  debt  against  Nevins  by  Foley 
to  Dixon,  notice  thereof  to  Nevins  and  Macomber  was  necessary, 
to  protect  the  debt  from  trustee  process.  Newell  v.  Adams,  1  D. 
Chip.  346 ;  The  Safford  Cotton  ftc.  Company  v.  Hull,  Brayt. 
231 ;  Briton  v.  Preston,  Tr-  9  Vt.  257, 
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The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  Foley  owed  Dixon,  the  claimant;  Nevins  owed 
Foley.  Foley  put  his  claims  against  Nevins  into  Dixon's  hands 
for  him  to  collect,  and  to  credit  the  avails  in  payment  of  his  debt 
against  Foley.  Dixon  employed  Macomber,  the  trustee,  to  get 
the  money  of  Nevins,  and  pay  the  same  over  to  him — Dixon. 
Macomber  got  the  money,  and  was  then  trusteed  by  the  plaintiff 
in  this  suit.  In  the  hands  of  Macomber,  was  that  the  money  of 
Foley  or  of  Dixon  ?     We  answer,  Dixon. 

The  judgment  is  reversed,  and  judgment  is  rendered  that  the 
trustee  be  discharged  with  costs  to  him  and  to  the  claimant. 


George  P.  Howe  v.  Luther  M.  Stevens. 
Meeting- House.     Pew-Holders.     Trespass.     Damages. 

A  meeting-house  was  bnilt  upon  land  with  the  permission  of  the  owner,  who  subse- 
quently conveyed  the  land  to  trustees  in  trust,  to  be  occupied  for  a  meeting-boose 
common,  or  green,  and  for  the  continuation  of  a  meeting-house  thereon;  and  wheo 
it  ceased  to  be  occupied  for  that  purpose,  to  revert  to  the  grantor.  Held,  that  the 
failure  to  keep  the  house  in  such  repair  that  it  could  be  occupied  for  public 
worship,  would  not,  of  itself,  terminate  the  right  of  a  pew-holder  to  his  pew,  nor 
leave  him  without  right  to  maintain  an  action  for  injury  done  thereto  by  a  stranger; 
but  would  only  make  his  right  thereto  less  valuable,  and  therefore  lessen  the  amount 
he  could  recover. 

A  pew-holder  cannot  maintain  trespass  for  the  mere  breaking  and  entry  of  the  meet- 
ing-house in  which  his  pew  is  situate;  but  he  may  for  the  destruction  of  his  pew, 
and  this,  although  he  sue  for  the  entry  with  it;  for  the  destruction  of  the  pew  is  the 
gist  of  the  action. 

Although  others  may  have  so  far  obtained  possession  of  a  meeting-house  as  to  oust 
the  society,  yet  a  pew-holder  may  maintain  trespass  for  the  first  invasion  of  bis 
individual  right  to  his  pew  after  such  ouster. 

A  pew-holder's  right  is  only  a  right  to  occupy  his  pew  during  public  worship;  and 
when  the  meeting-house  is  in  such  ruinous  condition  that  it  cannot  be  and  is  not 
occupied  for  public  worship,  he  can  recover  only  nominal  damages  for  injury  to  his 
pew. 

Trespass  qua.  clan,  for  breaking  and  entering  the  brick  meet- 
ing-house in  Jericho,  and  taking  out  and  destroying  the  plaintiff's 
pews  therein.  Trial  by  jury,  April  term,  1873,  Pierpoint,  Ch.  JM 
presiding. 
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It  appeared  that  at  the  time  of  the  committing  of  the  acts  com- 
plained of,  the  plaintiff  owned  one  pew  in  said  house  in  his  own 
right,  and  one  undivided  fifth  part  of  five  other  pews  therein  in 
the  right  of  his  wife,  unless  the  facts  hereinafter  stated  show  that 
the  plaintiff  had  a  different  interest  in  said  pews.  In  1824,  George 
Howe,  and  other  persons,  formed  and  organized  an  association 
called  the  u  Brick  Meeting-House  Society  of  Jericho,"  for  the 
purpose  of  building  a  meeting-house,  and  supporting  the  Gospel, 
under  the  act  for  the  support  of  the  Gospel,  passed  October  26, 
1798  ;  afid  said  society  in  the  years  of  1824  and  1825,  built  said 
house  upon  the  land  of  said  Howe,  in  Jericho.  On  the  3d  of  April, 
1834,  said  Howe  conveyed  to  Oliver  Lowry,  Luther  Prouty,  and 
William  A.  Prentiss,  and  to  the  survivor  of  them,  their  heirs  and 
assigns,  in  joint  tenancy,  u  about  one  acre  of  land  now  enclosed  as 
a  meeting-house* green,  on  which  the  brick  meeting-house,  or 
church,  now  stands  at  Jericho  Corners,  so  called,  in  Jericho; 
meaning  to  include  the  whole  of  the  ground  now  occupied  by  said 
brick  meeting-house,  or  church,  with  the  sheds  attached,  and  also 
the  whole  of  the  ground  enclosed  for  a  common,  or  green." 
Habendum  "to  the  use  above  named,  and  for  the  owners  and  propri- 
etors of  the  said  brick  meeting-house,  or  church,  upon  the  special 
trust  and  confidence,  and  for  no  other  purpose  whatever,  that  is 
to  say,  that  the  said  Oliver  Lowry,  Luther  Prouty,  and  William 
A.  Prentiss,  their  heirs  and  assigns,  and  the  survivor  of 
them  and  his  heirs  and  assigns,  shall  and  will,  from  hence- 
forth, permit  the  owners,  proprietors,  and  their  successors,  of 
said  brick  meeting-house,  or  church,  to  occupy  the  said  land  here- 
in before  granted,  for  the  purpose  of  continuing  a  brick  meeting- 
house thereon,  and  for  a  common,  or  green,  subject  to  the  follow- 
ing reservations  and  conditions,  viz :  that  if  the  owners  and  pro- 
prietors of  said  brick  meeting-house  or  church,  shall  neglect  or 
omit  to  occupy  the  said  land  herein  before  granted,  for  the  pur- 
pose aforesaid,  and  by  continuing  a  meeting-house,  or  church,  on 
said  land,  then  said  granted  land  shall  revert  to  me  and  my  heirs." 

Said  house  was  occupied  as  a  house  of  public  worship,  till  1865, 
when  it  became  ruinous  and  in  a  dilapidated  condition,  and 
meetings  ceased,  and  have  not  been  held  therein  since  that  time ; 
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and  it  still  remains  unfit  for  a  place  of  public  worship.  The  said 
Howe  died  in  1857,  and  by  his  last  will  and  testament,  duly 
proved  and  established,  devised  all  his  property  to  his  widow, 
Mary  P.  Howe,  who  survived  him. 

It  appeared  that  the  said  Mary  conveyed  said  meeting-house, 
and  the  same  property  conveyed  by  her  husband's  deed  aforesaid, 
to  G.  M.  Spaulding,  James  Hutchinson,  and  Hiram  Booth,  by 
deed  bearing  date  March  14th,  1868 ;  that  said  Spaulding, 
Hutchinson,  and  Booth,  conveyed  eleven  fourteenths  of  said  house 
and  property  to  L.  B.  Howe  and  ten  other  persons,  by  deed  bear- 
ing date  April  23d,  1868 ;  that  the  grantors  and  grantees  in  the 
last-mentioned  deed,  conveyed  said  house,  premises,  and  property, 
by  deed  bearing  date  March  5th,  1869,  to  school-district  No.  3  in 
Jericho  ;  that  said  Lowry  and  Prouty  deceased  before  1865,  and 
that  the  said  Prentiss  conveyed  said  house  and  premises  to  said 
district,  on  the  4th  of  May,  1869. 

At  the  time  said  Spaulding,  Hutchinson,  and  Booth  took  their 
deed  from  the  said  Mary,  they  supposed  said  house  and  premises 
had  reverted  to  her,  and  that  she  was  the  owner  thereof  in  fee. 

The  grantors  and  grantees  in  said  deed  from  Spaulding,  Hutch- 
inson, and  Booth,  held  possession  of  said  house,  property,  and 
premises,  under  their  claim  of  title,  and  their  respective  deeds,  in 
good  faith  ;  and  said  district  took  possession  of  said  house,  pews, 
and  premises,  at  the  time  it  purchased  and  took  said  deed  of 
March  5th,  1869,  and  continued  in  possession  of  the  same  under 
its  deeds  and  claim  of  title,  and  in  good  faith,  claiming  to  own 
said  house,  pews,  and  premises,  down  to  the  present  time.  It 
appeared  that  said  district  purchased  said  house,  pews,  and  prem- 
ises, pursuant  to  a  legal  vote  for  that  purpose ;  and  that,  after 
the  district  had  obtained  its  deed  of  March  5th,  1869,  the  defend- 
ant and  H.  M.  Field  and  J.  H.  Hutchinson,  were,  at  a  school 
meeting  legally  warned  and  held,  duly  appointed  a  building  and 
repairing  committee,  and  directed  to  remodel  and  repair  said 
House  for  a  district  school-house  ;  and  that  the  defendant,  as  one 
of  such  committee,  proceeded  to  remodel  and  repair  said  house, 
as  directed  by  said  vote,  and  in  so  doing  did  tear  up,  destroy, 
and  remove  said  pews,  which  were  the  acts  complained  of. 
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It  was  conceded  for  the  purposes  of  trial,  that  five  pews  were 
owned  by  Truman  Galusha,  at  his  death  ;  that  said  Galusha  died 
intestate,  previous  to  1864,  leaving  T.  C.  Galusha,  R.  L.  Galusha, 
R.  M.  Galusha,  the  wife  of  said  L.  B.  Howe,  and  the  wife  of 
the  plaintiff,  his  children,  surviving  him,  but  left  no  widow ;  that 
David  Fish  was  duly  appointed  administrator  of  his  estate,  but 
that  the  administrator  never  had  any  license  from  the  probate 
court  to  sell  said  pews,  or  any  of  the  meeting-house  property,  and 
never  did  convey  them  to  any  one ;  that  the  said  children  and 
heirs  of  said  Galusha,  verbally  agreed  that  the  plaintiff  might 
have  their  interest  in  said  pews,  house,  and  premises,  for  $30, 
and  that  the  plaintiff  should  pay  to  the  administrator  of  said  estate 
that  sum ;  that  pursuant  to  that  agreement  the  plaintiff  accounted 
to  said  Galusha's  estate  for  said  $30,  but  that  the  children  of 
Galusha  never  conveyed  said  pew  property,  nor  their  interest  in 
said  house  and  premises,  to  the  plaintiff,  or  to  his  wife,  by  deed. 
The  said  L.  B.  Howe,  T.  G.  Galusha,  R.  L.  Galusha,  and  R.  M. 
Galusha,  conveyed  their  interest  in  said  house,  premises,  and 
pews,  by  joining  in  said  deed  of  March  5th,  1869,  to  said  school 
district,  but  the  district,  at  the  time  of  the  purchase  and  the 
taking  of  said  deed,  did  not  know  that  the  plaintiff  had  verbally 
purchased  or  agreed  to  purchase,  any  interest  in  said  house, 
pews,  and  premises,  but  the  said  district  purchased  the  same  in 
good  faith. 

It  appeared  that  at  the  time  the  defendant  and  the  other  two 
committee  were  doing  the  acts  complained  of,  the  plaintiff  and 
W.  H.  H.  Wood,  and  eight  other  persons,  brought  their  bill  in 
chancery  against  said  district  and  the  defendant  and  the  other 
two  committee,  to  enjoin  said  district,  its  officers  and  said  com- 
mittee, from  proceeding  further  to  repair  and  remodel  said  house. 
The  answer  to  said  bill  was  filed,  and  testimony  taken,  and  the 
case  finally  heard  in  the  supreme  court,  and  reported  in  43  Vt. 
282  ;  and  that  case  was  made  a  part  of  these  exceptions. 

It  was  conceded  for  the  purpose  of  this  trial,  that  the  plaintiff 
was  a  member  of  the  said  society.  The  defendant  offered  evi- 
dence tending  to  show,  that  said  house,  pews,  property,  and  prem- 
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ises,  had  reverted  to  the  said  Mary  P.  Howe,  and  that  the  rever- 
sionary right  was  conveyed  to  said  district  by  said  deeds,  in  chain 
of  title  from  her ;  but  the  court  decided  that  said  evidence  was 
immaterial  and  not  admissible,  on  the  ground  that  the  decision  in 
said  chancery  suit  on  the  question  of  the  reversion  of  the  property, 
was  conclusive  between  the  parties  in  this  case ;  to  which  the 
defendant  excepted.  Upon  the  foregoing  facts  and  concessions, 
the  court  decided  that  the  plaintiff  was  entitled  to  recover  nominal 
damages  only,  and  directed  a  verdict  accordingly ;  to  which 
decision  both  parties  excepted. 

R.  H  Start,  for  the  plaintiff. 

When  the  district  took  its  deed  from  Prentiss,  it  became  the 
assignee  of  the  trust  estate  and  legal  title  as  trustees,  for  the  use 
and  benefit  of  the  brick  meeting-house  society,  of  which  the  plain- 
tiff was  a  member,  just  as  said  Prentiss  held  it.  Howe  et  alt.  v. 
School  District,  43  Vt.  282.  When  the  district  became  such 
trustee,  the  wrongful  possession  taken  under  its  deed  of  March  5th, 
1869,  became  merged  in  the  rightful  and  legal  possession  under  the 
Prentiss  deed,  and  the  district  must  then  be  considered  as  holding, 
not  adversely  to  said  society  and  pew-owners,  but  for  their  use 
and  benefit.  It  cannot  hold  one  possession  for  and  one  against 
the  society  and  pew-owners  at  the  same  time.  After  the  district 
acquired  and  took  the  legal  estate,  it  must  be  treated  as  holding 
as  trustee  under  the  said  Howe  deed,  irrespective  of  its  wrongful 
possession  and  acts  under  the  deed  of  March  5th. 

The  district,  at  the  time  of  the  committing  of  the  alleged  tres- 
passes, being  in  possession  of  said  land  and  church,  and  holding 
the  legal  title  thereto  in  trust  for  the  use  and  benefit  of  said  soci- 
ety and  pew-owners,  and  the  plaintiff  being  the  owner  of  said 
pews  in  his  own  right  and  individual  capacity,  and  entitled  to 
occupy  them  whenever  said  church  should  be  used  for  public  wor- 
ship, he  may  sustain  this  action  against  the  trustee  or  its  servants, 
for  the  removal  and  destruction  of  said  pews.  Kellogg  v.  Dick- 
inson,  18  Vt.  266;  0" Heavy.  DeGoesbriand  et  al.  33  Vt.  593; 
Shaw  v.  Beverage,  3  Hill,  26. 

The  court  properly  rejected  the  evidence  offered  by  defendant 
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tending  to  show  a  reversion  of  the  land  and  buildings,  as  that 
question  is  settled  by  this  court  in  Howe  v.  School  District,  supra. 
The  plaintiff  is  entitled  to  full  damages. 

i.  F.  Wilbur  and  Wales  fi  Toft,  for  the  defendant. 

The  evidence  offered  by  the  defendant  and  rejected  by  the 
court,  was  admissible,  to  show  the  reversion  of  the  house  and 
premises  to  Mary  P.  Howe.  It  is  insisted  that  the  decision  of  the 
case  of  George  P.  Howe  et  als.  v.  The  School  District  et  als-,  is  not 
conclusive  on  the  question  of  reversion  in  this  case.  Viles  et  al. 
v.  Moulton,  13  Vt.  516.  The  defendants  pleaded  that  the  prop- 
erty had  reverted  to  Mary  P.  Howe,  and  the  plaintiff,  if  he  relied 
upon  the  decree  as  an  estoppel,  should  have  replied  specially. 
Brinsmaid,  admr.  v.  Mayo,  9  Vt.  81 ;  Isaacs  v.  Clark,  12  Vt.  692, 

As  tending  to  show  that  the  plaintiff's  interest  in  the  pew  prop- 
erty had  ceased,  for  the  reason  that  the  house  was  not  occupied, 
and  had  become  ruinous  and  wholly  unfit  for  the  purpose  for 
which  it  was  built,  and  abandoned  by  the  plaintiff,  see  Kellogg  v. 
Dickinson,  18  Vt.  266 ;  Perrin  v.  Granger,  33  Vt.  101,  105 ; 
Daniel  v.  Wood,  1  Pick.  104. 

It  is  well  settled  that  a  pew-owner  has  no  property  in  the 
house  itself,  nor  in  the  material  of  which  the  pew  is  composed. 
Kellogg  v.  Dickinson,  supra  ;  1  Pick.  91. 

The  house  having  ceased  to  be  occupied  as  a  place  of  worship, 
and  become  ruinous  and  unfit  for  that  purpose,  and  the  district 
being  in  possession  of  the  property  in  good  faith,  under  their 
claim  of  title,  and  the  plaintiff  not  having  any  possession  of  his 
pew,  the  plaintiff  has  no  interest  left  for  which  he  can  sustain  his 
action.    Ripley  v.  Tale,  16  Vt.  257  ;  Kellogg  v.  Dickinson,  supra. 

This  would  be  so,  even  if  the  premises  had  not  reverted  by 
reason  of  the  brick  meeting-house  society  intending  to  build  a 
new  house  on  the  same  ground,  or  other  use  of  the  premises  con- 
sistent with  the  deed  of  trust  that  would  not  render  the  old  pews 
of  value  or  serviceable  for  purposes  consistent  with  the  trust. 

The  title  to  the  property  at  the  time  of  the  committing  of  the 
acts  complained  of,  was  in  Prentiss,  the  survivor  of  the  trustees ; 
and  at  the  time  of  the  commencement  of  the  suit,  and  down  to  the 
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present  time,  is  in  the  school  district.  Neither  the  society  nor 
the  plaintiff  has  occupied  or  been  in  possession  of  any  part  of  the 
property  since  1865,  for  any  purpose ;  but  ever  since  1865,  tbe 
school  district,  and  those  in  its  chain  of  title,  have  been  in  exclu- 
sive possession  of  the  entire  property,  claiming  title  to  it  in  good 
faith,  adverse  to  the  rights  of  the  pew-holders.  Methodist  Society 
of  Georgetown  v.  Bennett  et  als.  39  Conn.  293.  It  is  insisted 
that  the  action  of  trespass  quart  clausum  /regit,  cannot  be  sus- 
tained where  the  plaintiff  had  neither  title  nor  possession  at  the 
time  of  the  committing  of  the  acts  complained  of,  and  when  it  has 
ever  since  been  in  the  adverse  possession  of  the  defendant,  or  the 
party  under  whom  he  acts.  Ripley  v.  Yale,  16  Vt.  257  ;  Cong. 
Society  in  Bakersfield  v.  Baker,  15  Vt.  129 ;  5  B.  &  Aid.  256, 
600 ;  Exrs.  of  Stevens  v.  Hollister,  18  Vt.  294 ;  Wheeler  v.  Hotch- 
kiss,  10  Conn.  225  ;  Tobey  v.  Reed,  9  Conn.  216  ;  Payne  v.  Clark, 
20  Conn.  30. 

If  we  are  right  in  the  position  that  the  plaintiff  cannot  sustain 
trespass  for  breaking  and  entering  the  house,  the  action  fails; 
for  the  breaking  and  entering  the  house  is  the  gist  of  the  action, 
and  the  destruction  of  the  pew  was  only  matter  of  aggravation. 
Grout  v.  Knapp,  40  Vt.  163 ;  Carpenter  v.  Barber,  44  Vt.  441 ; 
44  Mass.  239. 

If  the  action  can  be  sustained  at  all,  the  court  was  right  in 
limiting  the  plaintiff's  recovery  to  nominal  damages.  Exrs.  of 
Stevens  v.  Hollister,  supra. 

If  the  plaintiff  had  any  interest  in  the  five  pews,  it  was  in  the 
right  of  his  wife.  The  plaintiff  did  not  acquire  any  title  to  those 
pews  by  agreeing  with  the  heirs  of  Truman  Galusha  to  pay,  and 
paying,  $80  to  his  estate,  and  receiving  no  written  conveyance  of 
the  pew  property.  The  heirs  had  no  authority  to  sell  the  pews, 
and  the  administrator  had  no  license  to  sell  them.  Pew  property 
is  real  estate,  Hodges  and  wife  v.  Green,  28  Vt.  358,  and  can 
only  be  conveyed  by  deed ;  and  the  plaintiff  acquired  no  interest 
or  title  to  the  pews  by  the  verbal  agreement.  Barnard  v.  Whip- 
ple, 29  Vt.  401 ;  Bramfield  v.  Carson,  5  Am.  Rep.  185.  And 
the  wife  should  have  been  joined  in  this  action.  In  the  ac- 
tion of  trespass  quart  clausum  fregit,  for  the  destruction  of  the 
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wife's  real  estate,  the  wife  must  join,  as  the  damage  for  the 
destruction  of  the  property  would  survive  to  her.     Thatcher  and 
wife  v.  Phinney,  7  Allen,  150  ;   Gillis  v.  AP Kay,  4  Dev.  172  ;  4 
U.  S.  Dig.  131,  §§  291-294 ;  9  U  S.  Dig.  269,  §  93  ;  1  Chit.  PI.  75. 
Three  of  the  heirs  of  Truman  Galusha  conveyed  their  title  to 
the  school  district  by  deed.     The  district  had  no  knowledge  of 
any  sale  or  attempt  to  sell  the  pew  property  to  the  plaintiff,  but 
purchased  all   the   interest  that  those  heirs    ever  had   therein, 
in  good  faith,  not  knowing  that  the  plaintiff  claimed  any  interest 
in  the  pews,  and  supposed  that  the  district  was  acquiring  a  good 
title ;  therefore  the  district  did  acquire  all  the  interest  that  R.  M., 
R.  L.,  and  T.  C.  Galusha  ever  had  in  the  pew  property  that 
belonged  to  their  father's  estate.     The  conveyance  constitued  the 
plaintiff's  wife  and  the  school  district  tenants  in  common  in  the 
five  pews.     Otis  v.  Thompson,  Hill  &  Denio,  131.     It  is  insisted 
that  one  tenant  in  common  cannot  maintain  trespass  quare  clausum 
/regit  against  the  other  tenant  in  common,  when  there  has  been 
no  division  of  the  estate,  or  agreement  between  the  owners  to 
occupy  separate  portions  of  it.     Wait  v.  Richardson  et  al.  33  Vt. 
190. 

The  opinion  of  the  court  was  delivered  by 

Wheeler,  J.  This  meeting-house  and  land  appear  to  have 
been  subject  to  three  kinds  of  ownership.  At  the  bottom  of  all 
was  the  right  of  George  Howe  to  the  reversion  of  the  land,  if  his 
deed  of  it  conveyed  an  estate  upon  condition  ;  or  to  the  remainder 
of  the  estate  in  it,  if  his  deed  conveyed  an  estate  with  a  conditional 
limitation.  Then  there  was  the  right  of  the  brick  meeting-house 
society  to  the  house,  and  to  the  land  so  long  as  the  condition  in 
that  deed  should  be  kept.  And  besides  these,  there  were  the 
rights  of  the  pew-holders,  of  whom  the  plaintiff  was  one,  to  the 
pews.  The  source  and  extent  of  the  interest  of  the  plaintiff  as 
one  of  the  pew-holders,  do  not  appear,  further  than  that  it  is 
stated  that  he  owned  one  pew  in  his  own  right,  and  one  undivided 
fifth  part  of  five  others  in  the  right  of  his  wife,  unless  other  facts 
stated  show  a  different  interest.    The  other  facts  stated  do  not 


270  CHITTENDEN  COUNTY, 

Howe  v.  Stevens. 

refer  to  his  interest  as  a  pew-holder  in  the  one  pew  held  in  his  own 
right ;  therefore  he  is  taken  to  be  clearly  the  owner  of  that  pew. 
The  defendant  appears  to  have  acted  wholly  for,  and  in  the  right 
of,  the   school   district,  in  what  he  did  about  tearing  up  and 
removing  the  pews ;  and  not  at  all  for,  or  in  the  right  of,  the 
meeting-house  society  ;  and  as  to  this  one  pew  o£the  plaintiff,  the 
school  district  appears  to  have  had  no  right  whatever,  except  that 
acquired  of  Mary  P.  Howe,  devisee  of  the  estate  of  George  Howe. 
George  Howe  appears  to  have  formerly  had  the  whole  estate 
whereon  the  meeting-house  was  built,  and  the  meeting-house  soci- 
ety to  have  built  the  house  upon  it,  with  his  permission.     When 
this  was  done,  probably,  he  owned  the  land  and  the' society  the 
house.     Barnes  v.  Barnes,  6  Vt.  388 ;  1  Wash.  Real  Prop.  4. 
The  exceptions  state  that  after  this,  he  conveyed  the  house  and 
land  by  his  deed  ;  but  the  deed  itself  is  made  a  part  of  the  excep- 
tions, and  that  shows  that  he  did  not  in  terms  assume  to  convey 
anything  but  the  land.     The  land  is  described  in  the  deed  as 
being  that  on  which  the  house  then  stood  ;  and  the  habendum  is 
to  the  grantees,  to  hold  upon  special'  trust,  to  permit  the  owners 
of  the  house  to  occupy  the  land  for  the  purpose  of  continuing  a 
meeting-house  on  it.    This  looks  as  if  he  did  not  claim  to  own, 
nor  assume  to  convey,  any  right  to  the  house,  nor  anything  more 
than  the  land  itself,  apart  from  the  structures  upon  it.    If  this 
was  so,  then,  although  there  may  have  been  such  a  failure  to 
fulfill  the  condition  in  the  deed  and  proceedings  thereupon,  as  to 
entitle  Mary  P.  Howe  to  the  land,  she  would  not  thereby  acquire 
any  title  to  the  house  ;  and  the  right  of  the  society  to  that,  and  of 
the  plaintiff  to  his  pew,  would  remain  undisturbed  by  the  failure. 
But  if  this  was  not  so,  the  defendant,  acting  for,  and  in  behalf  of, 
the  school  district,  was  privy  to  the  right,  and  to  all  things 
affecting  the  title  of  the  district,  and  stood  affected  by  the  decree 
in  the  suit  of  the  plaintiff  and  others  against  the  district  and  the 
defendant  and  others,  the  same  as  the  district  was.    That  decree 
settled   conclusively,  that,  at  the  time  in  question,  the  school 
district  had  no  right  to  disturb  the  society  in  the  continuance  and 
occupancy  of  the  house ;  and,  consequently,  that  the  defendant 
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had  no  right  under  the  district,  to  disturb  the  plaintiffs  occupancy 
of  his  pew.  Inasmuch  as  the  plaintiff,  apart  from  his  connection 
as  a  member  with  the  society,  was  merely  a  pew-owner,  subject  to 
the  rights  of  the  society,  as  between  them,  probably,  the  society 
had  the  right  to  tear  up  and  remove  his  pew,  for  the  purpose, 
when  necessary,  of  repairing  or  remodelling  that,  or  building 
another,  house  for  like  public  worship  ;  but  the  defendant  was,  in 
law,  a  stranger  to  the  society,  and  could  not  stand  at  all  upon 
that  right.  The  failure  to  so  keep  the  house  in  repair  that  it 
could  be  occupied  for  the  purposes  of  public  worship,  for  which  it 
was  built,  would  not,  of  itself,  terminate  the  plaintiff's  right  to  his 
pew,  nor  leave  him  without  right  to  maintain  an  action  for  an 
injury  done  to  his  right  to  it  by  a  stranger ;  but  would  only  make 
his  right  to  it  less  valuable,  and  in  that  way  lessen  the  amount  he 
could  recover.  Upon  the  case  as  stated  in  the  exceptions,  the 
plaintiff  had  title  to  this  pew,  and  the  defendant  had  no  legal 
justification  for  tearing  up,  destroying,  or  removing  it. 

This  action  is  stated  to  have  been  brought  for  breaking  and 
entering  the  house  and  taking  out  and  destroying  the  pews.     The 
mere  entry  into  the  house  would  not  be  any  invasion  of  the  indi- 
vidual rights  of  the  plaintiff  as  a  pew-holder ;  and  he  could  not 
recover  in  this  action  for  such  entry ;  and  it  is  insisted  in  argu- 
ment that,  therefore,  he  cannot  be  entitled  to  recover  for  anything 
done  to  the  pew  after  the  entry.    But  the  pew  itself,  as  it  belonged 
to  the  plaintiff,  was  his  real  estate ;  and  although  he  did  not  so 
own  the  materials  of  which  it  was  made,  nor  have  such  exclusive 
right  to  it,  that  he  could  maintain  the  action  of  trespass  for  every 
interference  with  it,  still,  he  could  maintain  that  form  of  action 
for  its  destruction.     The  tearing  up  and  removal  of  the  pew. were 
equivalent  to  a  destruction  of  it,  and  were  a  material  and  substan- 
tial part  of  the  injury  sued  for,  that  the  plaintiff  could  maintain 
the  action  for,  without  suing  for  the  entry  with  it,  and  which  he 
could  recover  for  when  sued  for  with  the  entry,  without  recover- 
ing for  the  entry.     If  the  injury  to  the  pew  was  a  mere  matter  of 
aggravation,  it  would-  be  different ;  but  it  is  more  than  that ;  it  is 
of  the  gist  of  the  action.     His  right  to  the  exclusive  possession  of 
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his  pew,  was  so  distinct  from  the  ownership  and  possession  of  the 
house,  that  he  could  maintain  trespass  even  against  the  society 
itself,  or  any  one  standing  upon  its  right,  for  an  exclusion  of 
himself  from  his  pew,  unless  done  in  the  exercise  of  the  right  to 
repair  or  rebuild  belonging  to  the  society  to  which  his  ownership 
was  subject.     O'Hear  v.  De  Q-oesbriand  et  al.  33  Vt.  593.    It  is 
also  insisted  that  the  plaintiff  did  not  so  have  possession  of  his 
pew  that  he  could  maintain  this  action.     But,  as  has  already  been 
seen,  the  possession  of  the  plaintiff's  pew  by  himself,  was  separate 
from  the  possession  of  the  house  by  the  society,  or  by  strangers; 
and  although  the  school-district  and  the  defendant  may  have  so 
got  and  kept  possession  of  the  house  that  the  society  could  not 
maintain  trespass  for  any  injury  to  that,  without  first  recovering 
possession  by  an  action  of  ejectment,  or  otherwise,  still,  the  tear- 
ing up  of  the  plaintiff's  pew  appears  to  have  been  the  first  invasion 
of  the  plaintiff's  individual  right,  and  the  first  injury  to  his  posses- 
sion ;  and  for  that  invasion  and  that  injury,  he  is  entitled  to  main- 
tain this  action.    3  Bl.  Com.  210  ;  1  Chit.  PI.  177.     Upon  these 
considerations,  the  evidence  offered  by  the  defendant  and  excluded 
by  the  court,  was  inadmissible,  for  the  reasons  given  when  it  was 
excluded,  and  because,  if  admitted,  it  would  not  have  varied  the 
rights  of  the  parties.     The  case  shows  that  before  the  acts  com- 
plained of  in  this  suit  were  committed,  the  meeting-house  became 
ruinous  and  dilapidated ;  meetings  in  it  ceased ;  and  at  the  time  of 
and  after  these  acts,  it  remained  unfit  and  unoccupied  for  public 
worship.     The  plaintiff's  right  as  a  pew-holder  was  only  a  right 
to  occupy  his  pew  or  pews  during  public  worship,  and  these  facts 
showed  that  there  was  no  such  worship  during  the  time  covered 
by  his  declaration  that  he  could  occupy  them  to  attend  upon,  and 
that  during  that  time,  whether  entitled  to  one  pew  only  or  to 
some  right  in  the  other  five  as  well,  he  was  not  disturbed  in  the 
enjoyment  of  anything  that  could  have  been  of  any  actual  value  to 
him,  and  that  therefore  he  could  not  recover  any  actual  damage. 
The  exceptions  do  not  show  whether  the  court  held  the  plaintiff 
entitled  to  recover  nominal  damages  for  one  pew  only,  or  for  all. 
As  the  case  stood,  the  plaintiff  was  entitled  to  recover  nominal 
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damages  for  the  invasion  of,  and  technical  injury  to,  his  rights, 
and  no  more  than  that,  whether  the  rights  were  to  one  pew  or 
several ;  and  the  verdict  was  right,  whether  it  was  for  all  the 
pews  or  only  one.  Hence  there  is  no  occasion  now  to  examine 
into  the  plaintiffs  right  to  the  five  pews. 
Judgment  affirmed. 


Russell  &  Washburn  v.  A.  D.  Splater. 
Promissory  Note  Taken  in  Payment  of  a  Pre-existing  Debt. 

One  who  takes  a  negotiable  note  before  maturity,  at  its  full  value,  in  payment  of  a 
pre-existing  debt,  in  good  faith,  and  without  notice  of  anything  that  would  invali- 
date it  in  the  hands  of  the  payee,  is  a  bona  fide  holder  for  value,  and  not  affected 
by  any  equities  existing  between  the  original  parties. 

Assumpsit  on  a  note  for  $150,  dated  June  20, 1867,  payable  to 
William  H.  Niles,  or  bearer,  in  two  months  from  date.  Plea, 
the  general  issue.  Trial  by  jury  and  verdict  for  the  defendant, 
September  term,  1874,  Pierpoint,  Ch.  J.,  presiding. 

The  plaintiffs  held  the  note  merely  for  collection,  one  Coffin 
being  the  real  owner  thereof,  who  took  it  before  maturity,  in  part 
payment  of  a  pre-existing  debt  against  Niles,  and  allowed  the  full 
face  thereof.  The  evidence  on  the  part  of  the  defendant  tended 
to  show,  that  in  the  transaction  between  him  and  Niles  out  of 
which  the  note  grew,  Niles  defrauded  him,  and  that  the  consideration 
of  the  note  had  entirely  failed.  The  evidence  on  the  part  of  the 
plaintiffs  tended  to  show,  that  when  Coffin  took  the  note,  he  had 
no  knowledge  of  any  want  or  failure  of  consideration,  nor  of  any 
circumstances  that  would  tend  to  invalidate  the  note  in  the  hands 
of  the  payee. 

The  plaintiffs  requested  the  court  to  charge  the  jury,  that  if 
Coffin  took  the  note  before  maturity,  at  its  full  face,  in  part  pay- 
ment of  a  pre-existing  debt  against  Niles,  without  knowledge  of 
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any  want  or  failure  of  consideration,  or  of  any  circumstances  that 
would  tend  to  lead  a  man  of  ordinary  prudence  to  suspect  that 
there  was  any  want  or  failure  of  consideration,  or  any  other  mat 
ter  that  would  invalidate  the  note  in  the  hands  of  the  payee,  the 
plaintiffs  were  entitled  to  recover.  The  court  refused  to  charge 
as  requested ;  but  charged  that  the  taking  of  the  note  in  part 
payment  of  a  pre-existing  debt,  was  not  such  a  taking  as  would 
make  Coffin  such  a  bona  fide  holder  for  value,  as  to  enable  the 
plaintiffs  to  recover,  if  there  was  any  defence  to  the  note  as 
between  the  maker  and  the  payee ;  that  Coffin  stood  in  the  same 
position  as  Niles  would,  had  the  suit  been  brought  in  his  name ; 
and  that  the  only  question  was,  whether  there  was  any  such  want 
or  failure  of  consideration  as  would  prevent  a  recovery  in  the 
name  of  the  payee.  To  the  refusal  to  charge  as  requested,  and  to 
the  charge  as  given,  the  plaintiffs  excepted. 

Russell  $  Washburn  and  Henry  Ballard,  for  the  plaintiffs. 

In  this  state,  "  it  is  understood  to  be  well  settled,  that  a  note 
received  in  payment  of  a  pre-existing  debt,  is  received  and  held 
upon  a  valuable  and  valid  consideration."  Barrett,  J.,  in  Dixon 
v.  Dixon  et  als.  81  Vt.  450,  455 :   Quinn  v.  Hard,  48  Vt.  375. 

Should  it  be  claimed  that  it  does  not  appear  from  the  exceptions 
that  the  old  debt  on  which  the  note  was  given  in  part  payment, 
was  so  far  extinguished  by  such  payment,  it  may  be  answered, 
that  from  the  exceptions,  it  appears  that  the  note  was  accepted  in 
payment,  without  qualification,  as  in  Quinn  v.  Hard.  In  this 
state,  the  taking  of  a  note  for  a  pre-existing  debt,  is,  prima  facie, 
payment  and  satisfaction.  Hutchins  et  al.  v.  Olcott,  4  Vt.  549 ; 
Wait  v.  Brewster,  31  Vt.  516,  527  ;  Wemet  v.  Missisquoi  Lime  Co. 
46  Vt.  458.  And  this  presumption  is  rebutted  only  where  it  is 
distinctly  shown  that  such  was  not  the  intention  of  the  parties  ;  or 
where  the  party  receiving  the  note  has  been  defrauded  and  then 
he  alone  has  the  power  to  repudiate  the  note  if  he  chooses,  and 
deny  its  operation  as  payment.  Dixon  v.  Dixon  el  al.,  supra.  The 
law  is  the  same  in  Massachusetts,  and  in  most  of  the  other  states,  and 
is  so  stated  in  the  text  books.     1  Am.  Lead.  Cas.  276  ;  2  lb.  274  ; 
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Blanchard  v.  Stevens,  3  Cush.  162 ;  Ives  v.  Farmers9  Bank,  2 
Allen,  236 ;  Story  Prom.  Notes,  215  ;  3  Kent  Com.  n.  2 ;  2  Par- 
sons Cont.  621. 

A.  V.  Spaulding  and  R.  S.  Taft,  for  the  defendant. 

The  authorities  are  by  no  means  uniform  in  this  country  that  the 
taking  of  a  note  for  a  pre-existing  debt,  constitutes  a  valuable 
consideration  in  the  law  merchant,  so  as  to  protect  it  in  the  hands 
of  such  a  holder  from  defences  and  equities  subsisting  between 
the  original  parties.  In  New  York,  Kentucky,  Virginia,  and  in 
some  other  states,  it  has  been  held  that  it  does  not.  The  Ameri- 
can authorities  are  numerous  and  conflicting  on  this  point.  It 
does  not  appear  in  this  case,  only  from  inference,  that  the  pre- 
existing debt  for  which  the  note  in  suit  was  taken,  was  due  at  the 
time  the  note  was  negotiated.  All  the  authorities  are  uniform  on 
this  point,  that  the  taking  of  a  note  for  a  previous  debt  not  due, 
is  not  taking  it  for  value  in  the  law  merchant. 

« 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  The  note  in  suit  was  negotiated  to  one  George 
Coffin,  while  current,  who  purchased  it  for  full  value,  in  good 
faith,  by  cancelling  a  pre-existing  debt  to  the  full  amount  of  the 
note.  As  between  the  original  parties  there  is  a  good  defence  to 
the  note.  Coffin  is  the  plaintiff  in  interest.  Does  Coffin  stand 
as  a  bona  fide  purchaser  for  value  ?  In  Dixon  v.  Dixon  et  al.  31 
Vt  454,  this  very  question  was  before  the  court,  and  the  court, 
Barrett,  J.,  held  distinctly  that,  "  it  is  well  settled  that  a  note, 
received  in  payment  of  a  pre-existing  debt,  is  received  and  held 
upon  valuable  and  valid  consideration."  In  Quinn  v.  Hard  et  al. 
43  Vt.  375,  Hard  signed  the  note  as  surety  for  Lane,  and  was 
induced  thereto  by  false  and  fraudulent  representations  of  Lane. 
Lane  delivered  the  note  to  Quinn  in  payment  of  a  pre-existing 
debt;  and  the  court,  Peck,  J.,  say:  uThe  pre-existing  debt  ot 
Lane  to  the  plaintiff,  was  a  good  consideration  for  the  note,  both 
as  to  Lane  the  principal  and  Hard  the  surety ;  especially  as  it 
appears  that  the  note  was  accepted  in  payment  of  that  debt." 
This  note  was  negotiable  on  its  face  ;  and  Niles,  the  payee,  had 
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the  possession  and  apparent  authority  to  negotiate  it ;  and  Coffin, 
having  purchased  it  for  "  valuable  and  valid  consideration/1 
stands  on  higher  equity  than  the  defendant,  who  has,  apparently, 
authorized  Niles  to  put  the  note  in  circulation  t  among  innocent 
purchasers.  In  the  case  of  Atkinson  v.  Brooks,  26  Vt.  574,  Red- 
field,  Ch.  J.,  says :  "It  seems  now  to  be  pretty  generally  conceded, 
that  one  who  takes  a  note  or  bill,  indorsed  while  current,  in  pay- 
ment and  extinguishment  of  a  pre-existing  debt,  must  be  regarded 
as  a  holder  for  value."  The  case  of  F.  ft  M.  Bank  v.  Hathaway, 
36  Vt.  539,  is  not  an  exception  to  the  general  rule.  The  note  in 
that  case  was  not  negotiable,  and  the  case  was  decided  on  special 
grounds,  and  in  no  way  conflicts  with  the  general  rule  and 
general  current  of  authorities 

We  think  that  the  refusal  of  the  court  to  charge  as  requested 
by  the  plaintiff  as  to  Coffin  being  a  bona  fide  holder  for  value, 
was  error ;  and  for  this  reason  the  judgment  of  the  county  court  is 
reversed,  and  cause  remanded. 


Harlow  Sanders  v.  The  Town  op  Bolton. 

Soldier's  Bounty. 

Previous  to  the  plaintiff's  re-enlistment  in  the  field  to  the  defendant's  credit,  he 
learned  from  a  letter  written  by  one  of  the  defendant's  selectmen  who  had  authority 
to  procure  enlistments,  but  it  did  not  appear  that  it  was  written  in  his  official  capac- 
ity, to  one  of  the  members  of  the  plaintiff's  company,  that  the  town  was  paying* 
bounty  of  $300  to  each  man  who  would  enlist  to  the  credit  of  the  town  on  its  quoth 
under  the  call  of  October  17,  1863,  for  300,000  men;  and  the  plaintiff  re-euliated  and 
was  mustered  to  the  credit  of  the  town,  relying  upon  the  information  contained  in 
said  letter,  expecting  the  bounty.  Immediately  upon  his  re-enlistment,  he  and 
others  of  his  company  who  had  re-enlisted,  caused  a  letter  to  be  written  to  the 
selectmen,  giving  them  notice  of  their  re-enlistment,  and  that  they  understood  they 
should  apply  on  said  quota,  and  that  they  should  claim  the  bounty.  Held,  that  said 
letters  did  not  constitute  a  contract  between  the  plaintiff  and  the  town. 

Assumpsit  for  a  town  bounty.  Plea,  the  general  issue,  and 
trial  by  jury  and  verdict  for  the  plaintiff,  April  term,  1878,  Pnsa- 
point,  Ch.  J.,  presiding. 
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On  December  7,  1863,  the  defendant 

"Resolved,  That  the  selectmen  be  and  they  are  hereby  authorized 
to  pay  a  bounty  not  exceeding  $300,  to  each  volunteer  who  shall 
be  mustered  into  the  United  States  service  before  January  5, 1864, 
and  applied  to  the  quota  of  this  town  to  be  raised  under  the  last 
call  of  the  President  of  the  United  States  for  volunteers." 

The  defendant's  quota  uuder  the  call  of  the  President  of  Octo- 
ber 17, 1863,  for  300,000  volunteers,  was  eight  men.  Immedi- 
ately after  said  vote,  the  selectmen  agreed  together  that  they 
would  pay  $300  to  each  volunteer  under  said  vote.  Church,  one 
of  the  selectmen,  had  had  the  principal  charge  of  procuring 
enlistments  to  fill  previous  quotas,  and  enlisted  six  men  (all  who 
were  enlisted)  on  the  quota  named  in  said  vote ;  but  four  of 
said  men  were  not  mustered  till  January  7,  1864,  although  they 
were  in  camp  at  Brattleboro,  awaiting  muster,  previous  to  Janu- 
ary oth.  The  plaintiff's  evidence  tended  to  show,  that  he  re-en- 
listed while  in  the  field,  for  the  term  of  three  years,  and  was 
mustered  into  the  United  States  service  to  the  credit  of  the  town 
of  Bolton,  at  Brandy  Station,  on  the  16th  of  December,  1863  ; 
that  previous  to  such  re-enlistment,  he  learned  from  a  letter  writ- 
ten by  said  Church  to  one  of  the  members  of  his  company,  that 
the  town  of  Bolton  was  paving  a  bounty  of  $300  to  each  man  who 
would  enlist  to  the  credit  of  the  town  on  its  quota  under  the 
call  of  October  17,  1863,  and  that  he  re-enlisted  and  caused  him- 
self to  be  mustered  to  the  credit  of  said  town,  relying  upon  the 
information  contained  in  said  letter,  and  expecting  such  bounty 
from  the  town  ;  that  on  the  day  of  his  re  enlistment,  he,  with 
others  of  his  company  who  had  re-enlisted,  caused  a  letter  to  be 
sent  to  the  selectmen  of  the  town,  written  and  signed  by  one  Bron- 
»on,  giving  them  notice  of  the  fact  of  their  re-enlistment  to  the  credit 
[>f  the  town;  also  of  the  fact  of  their  understanding  that  they 
won  id  apply  upon  said  quota,  and  that  they  claimed  ihc  town 
bounty  offered  by  the  town.  This  letter  was  posted  at  Brandy 
Station  on  the  20th  December,  and  was  received  by  Church  on 
the  2oth.  Other  questions  were  raised  in  the  case,  but  were  not 
considered  by  the  court.  All  other  facts  material  to  the  question 
iecided,  appear  in  the  opinion.     The  court  charged  the  jury  that 
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said  vote  was  not  an  open,  general  offer  to  all  who  should  be  mus- 
tered and  applied  on  said  quota ;  but  that,  to  bind  the  town,  it 
was  necessary  that  the  selectmen  should  have  made  what  the  law 
would  recognize  as  a  contract  with  the  plaintiff  to  pay  him  the 
bounty  ;  that  if  the  jury  found  such  a  letter  was  written  by  Church 
as  the  plaintiff's  testimony  tended  to  show,  and  that  he  enlisted 
and  caused  himself  to  be  mustered  into  the  service,  relying  upon 
the  information  contained  in  said  letter,  and  expecting  to  receive 
the  bounty  therein  mentioned,  it  would  constitute  such  a  contract 
between  the  plaintiff  and  the  selectmen  as  would,  in  law,  bo  bind- 
ing  upon  the  town,  and  lay  the  foundation  for  a  recovery  in  this 
action,  unless  his  right  to  recover  was  cut  off  by  what  subse- 
quently transpired.  To  the  last  proposition  of  the  charge  the 
defendant  excepted. 

E.  R.  Hard,  for  the  defendant. 

Henry  Ballard  and  H.  H.  Talcott,  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  It  is  correctly  stated  in  the  charge  to  the  jury, 
that,  to  bind  the  town,  it  was  necessary  that  the  selectmen  should 
have  taken  action  under  the  vote,  resulting  in  what  the  law  would 
recognize  as  a  contract  between  them  and  the  plaintiff  to  pay  him 
a  bounty.  This  implies  that  the  selectmen,  whether  acting  in 
concert,  or  by  Church  alone,  should  have  been  the  one  party 
taking  action  with  reference  to  the  plaintiff  as  the  other  party.  Iu 
effect,  there  must  have  been  a  proposition  by  them  to  the  plaintiff, 
and  accepted  by  hirn,  or  a  proposition  by  him,  and  accepted  by 
them,  under  said  vote,  constituting  a  contract,  effectuated  by  a 
meeting  of  the  minds  of  the  parties.  This  is  not  the  case  of  an  as- 
sumpsit to  be  implied,  to  pay  quantum  meruit,  or  quantum  vale- 
bant, for  beneficial  services  rendered  for  the  defendant  without 
request,  but  with  its  acquiesence,  and  in  such  a  way  as  to  show 
that  it  was,  or  ought  to  have  been,  mutually  expected  by  the  par- 
ties that  reasonable  compensation  would  be  made  therefor.  If  the 
town  is  to  be  held  liable,  it  is  because,  by  its  selectmen,  it  ex- 
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pressly  contracted  with  the  plaintiff  under  the  authority  and  in 
pursuance  of  the  vote  of  December  7, 1863. 

The  vote- itself  was  not  an  open,  general  offer  that  any  one 
might  regard  as  personal  to  himself,  and  by  complying  with  its 
terms,  would  obligate  the  town  as  by  an  express  contract.  The 
plaintiff  does  not  show  or  claim  that  the  selectmen,  or  any  one  of 
them,  made  any  application  or  proposition  to  him  to  enlist  and  be 
mustered  in  under  said  vote.  He  ouly  shows  and  claims  that 
previous  to  his  re-enlistment  on  December  16th,  he  learned  by  a 
letter  written  by  Truman  T.  Church  to  one  of  the  members  of  his 
company,  that  the  town  was  paying  a  bounty  of  $300  to  each  man 
who  would  enlist  to  the  credit  of  the  town  on  its  quota  under  the 
call  of  October  17th.  It  is  not  shown  nor  intimated  that  the  letter 
was  written  by  Church  in  his  official  character  and  capacity  as 
selectman,  or  in  behalf  of  the  town  in  any  respect.  For  aught 
that  appears,  it  was  a  friendly,  unofficial  letter  to  a  soldier  friend, 
informing  him  in  general  terms  what  the  town  was  doing  in  the 
matter  of  getting  recruits  under  the  recent  call — not  designed  or 
purporting  to  be  an  offer  to  anybody,  even  to  him  to  whom  it  was 
addressed,  for  an  enlistment  under  that  vote.  Indeed,  the  letter, 
as  it  is  set  forth,  did  not  state  in  full  the  essential  terms  of  the  vote 
— not  containing  any  thing  as  to  being  mustered  into  the  United 
States  service  before  January  5th,  1864. 

As  it  is  not  shown  that  the  selectmen,  or  any  one  of  them,  had 
made  any  proposition  or  offer  to  any  of  the  men  in  the  field,  under 
said  vote,  of  course,  the  letter  sent  to  the  selectmen  signed  L. 
Bronson,  could  have  no  effect  in  the  direction  of  consummating  a 
contract  between  them  and  the  parties  named  in  said  letter.  It 
had  no  official  authenticity  as  a  verification  of  the  fact  stated. 
Only  the  enlistment  and  muster-in  papers,  or  the  records  of  the 
Adjutant  General's  office,  could  reliably  verify  the  fact  of  the  en- 
listment, the  muster  in,  and  the  credit.  At  the  time  that  letter 
was  written,  and  until  the  order  of  January  8,  1864,  those  re- en- 
listed men  could  not  apply  on  the  quota  of  the  town  under  the 
call  in  question.  Of  course,  if  the  contract  was  consummated  so 
as  to  bind  the  town,  it  became  so  when  said  letter  of  Bronson  was 
received  by  the  selectmen  ;  and  thereafter  the  town  would  have 
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been  bound  to  pay  them  the  bounty,  notwithstanding  the  select- 
men should  personally  have  contracted  with  home  recruits  to  the 
full  number  of  the  quota,  and  have  bound  the  town  to  pay  them. 
It  seems  very  plain  that  such  a  view  cannot  be  maintained.  It 
does  not  answer  the  point  to  say  that  the  plaintiff  applied  on  that 
quota  to  the  credit  of  the  town,  unless  he  so  applied  in  virtue  of 
a  contract  with  the  selectmen.  They  had  no  knowledge  of  what 
he  was  doing  in  the  matter  of  re  enlistment  at  Brandy  Station  on 
the  16th  of  December,  and  would  have  had  no  control  over  what 
he  was  doing  if  they  had  known  of  it.  The  information  conveyed 
by  the  letter  of  Bronson,  as  before  remarked,  had  no  official  au- 
thenticity and  effect. 

They  were  under  no  duty,  and  had  no  official  function,  to  under- 
take to  undo  what  the  plaintiff,  without  their  knowledge  or  re- 
quest, had  done  in  the  matter  of  re-enlistment  to  the  credit  of  the 
town.  They  left  that  matter  with  the  plaintiff,  without  interposi- 
tion or  interference  on  their  part.  It  is  of  no  account,  as  affecting 
the  obligation  of  the  town  to  the  plaintiff  on  the  score  of  a  con- 
tract made  by  the  selectmen,  that  the  selectmen  actually  contracted 
with  only  six  men  to  apply  on  the  quota  of  eight,  and  so,  the 
town  being  short  by  two  men,  the  plaintiff  supplied  the  place  of 
one  of  them.  Whether  the  selectmen  would  contract  with  more 
than  six  men,  was  a  matter  between  them  and  the  town.  Whether 
the  town  should  fill  its  quota,  was  a  matter  between  the  town  and 
the  government,  involving  liability  to  a  draft  in  case  it  should  not 
fill  it.  The  filling  of  the  quota  was  put  into  the  hands  of  the 
selectmen,  to  be  done  by  contracts  which  they  should  see  fit  to 
make  with  persons  for  that  purpose.  It  was  not  the  province  of 
the  plaintiff,  at  the  charge  of  the  town,  to  help  supply  any  part  of 
the  number  required,  unless  in  virtue  of  a  contract  made  by  him 
with  the  selectmen  to  that  intent  and  effect.  From  what  is  thus 
said,  it  is  apparent  that  we  regard  to  be  erroneous  the  part  of  the 
charge  as  to  the  letter  of  Church,  and  what  would  constitute  a 
contract  binding  on  the  town  under  the  vote  in  question.  As  to 
the  residue  of  case,  no  opinion  is  expressed. 

Judgment  reversed ;  remanded. 
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State  of  Vermont  v.  Fabdee  Cloran. 
City  Court  of  Burlington.     Jury  Trial.     Appeal.     Exception*. 

The  city  court  of  Burlington  has  no  power  to  grant  a  trial  by  jury  in  criminal  cases. 

Said  court,  being  one  of  special  and  limited  jurisdiction,  can  act  in  matters  specifically 
provided  for,  only  in  conformity  with  the  statute  by  which  its  jurisdiction  and  au- 
thority are  conferred.  Hence,  it  has  no  power  to  grant  an  appeal  without  such 
recognizance  for  appeal  as  the  statute  requires;  and  its  refusal  to  do  so  is  not  error 

If  said  court  should  err  in  denying  an  appeal,  the  error  could  not  be  corrected  on  ex- 
ceptions, as  it  would  not  affect  the  validity  of  the  judgment.  On  exceptions,  the  su- 
preme court  can  only  decide  whether  there  is  such  error. 

This  was  a  complaint  in  the  city  court  of  Burlington,  under 
§  13,  ch.  94,  of  the  Oen.  Sts.,  for  owning,  keeping,  and  possessing 
intoxicating  liquor,  with  intent  to  sell  and  furnish  the  same,  con- 
trary to  the  provisions  of  said  chapter. 

The  respondent  pleaded  not  guilty,  and  demanded  a  trial  by  a 
jury  of  twelve  men,  under  the  provisions  of  the  constitution  of  the 
state ;  but  the  court,  Tyler,  J.,  denied  such  trial ;  to  which  the 
respondent  excepted.  The  respondent  then  demanded  a  trial  by 
jury,  under  the  provisions  of  §  36,  ch.  94,  of  the  Gen.  Sts.;  but  the 
court  ruled  that  he  was  not  entitled  to  a  jury  under  that  section  ; 
to  which  the  respondent  excepted.  The  respondent  then  demanded 
a  trial  by  a  jury  of  six  men,  under  §§  43,  44,  ch.  31,  of  the  Gen. 
Sts.;  but  the  court  denied  such  trial ;  to  which  the  respondent  ex- 
cepted. The  court  then  proceeded  to  try  the  respondent;  and 
upon  the  evidence  adduced,  found  him  guilty,  and  sentenced  him 
to  pay  a  fine  and  costs.  The  respondent  prayed  for  an  appeal  to 
the  county  court,  whereupon  the  court  required  him  to  enter  into 
a  recognizance  for  appeal  in  the  sum  of  $50,  with  surety,  and  to 
pay  the  court  fifty  cents  for  the  appeal.  The  respondent  claimed 
that  he  was  unable,,  by  means  of  extreme  poverty,  to  give  such 
recognizance  with  surety,  or  to  pay  said  sum  of  fifty  cents  ;  and 
claimed,  as  matter  of  law,  that  he  was  entitled  to  an  appeal  with- 
out giving  the  recognizance  required  by  §  16,  ch.  94,  of  the  Gen. 
Sts.,  or  paying  said  fee  to  the  court.  But  the  court  ruled  that  to 
36 
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entitle  the  respondent  to  an  appeal,  he  must  pay  the  court  fee  of 
fifty  cents,  fixed  by  the  city  charter,  and  enter  into  the  recogniz- 
ance required  ;  and  the  respondent  not  complying  with  such  ruling, 
the  appeal  was  denied  ;  to  which  the  respondent  excepted.  The 
respondent  then  offered  his  personal  recognizance  for  an  appeal, 
which  the  court  refused,  and  the  respondent  excepted. 

B.  P.  R.  Hewitt  and  R.  H.  Start,  for  the  respondent. 

Sec.  33,  part  2,  of  the  state  constitution,  declares  that  excessive 
bail  shall  not  be  exacted  for  bailable  offences.  The  word  bail, 
when  applied  to  criminal  cases,  has  a  settled  and  well-known 
signification,  and  as  such  it  is  to  be  presumed  was  used  in  the 
constitution.  Bail,  in  criminal  cases,  is  defined  to  be  a  delivery 
or  bailment  of  a  person  to  sureties,  upon  their  giving,  together 
with  himself,  sufficient  security  for  his  appearance,  he  being  suf- 
fered to  remain  in  this  friendly  custody  instead  of  going  to  prison. 
1  Bouv.  Law  Diet.,  Tit.  Bail.  This  is  the  bail  authorized  to  be 
required  by  the  constitution — bail  for  the  personal  appearance  of 
the  accused  only.  The  provision  of  the  constitution  above  cited, 
must  be  taken  as  a  limitation  upon  the  power  of  the  legislative 
department  in  the  enacting  of  laws  relating  to  bail  in  criminal 
cases.  It  has  therefore  no  constitutional  authority  to  require  of 
a  person  charged  with  a  bailable  offence,  the  giving  of  any  other 
or  different  bail.  Sec.  16,  ch.  94,  of  the  Gen.  Sts.,  requires  the  ac- 
cused to  furnish  bail  of  a  different  and  more  onerous  and  burden- 
some character  from  that  required  by  the  constitution,  and  is  in 
conflict  with  that  instrument,  and  therefore  null  and  void.  State 
v.  Q-urney ,  37  Me.  156. 

The  respondent  is  charged  with  a  criminal  offence,  and  is  enti- 
tled to  a  trial  by  a  common  law  jury,  as  guaranteed  by  article  X. 
of  our  Bill  of  Rights.  In  order  to  obtain  that  right,  he  must  ap- 
peal to  the  county  court,  where  provision  is  mace  by  law  for  such 
trial.  Therefore,  in  order  that  he  may  enjoy  and  obtain  such 
rights  fully  and  unimpaired,  the  right  of  appeal  must  be  secured, 
untrammeled  and  unfettered.  State  v.  Peterson,  41  Vt.  504,522. 
The  accused  can  only  be  required,  on  taking  hi6  appeal,  to  fur- 
nish security  for  his  personal  appearance  before  the  appellate 
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court,  where  such  trial  inay  be  had,  and  there  to  prosecute  his  ap- 
peal to  effect.  Any  other  terms  or  conditions  are  excessive,  op- 
pressive, and  unreasonable,  and  fetter  and  trammel  the  right  of 
appeal,  and  thereby  impair  the  right  of  trial  by  jury.  In  this 
respect,  §  16,  ch.  94,  of  the  Gen.  Sts.,  requiring  the  accused  to 
enter  into  a  recognizance  with  sureties,  u  to  the  state  " — "  to  pay 
all  cost*,  fines,  and  forfeitures,  and  undergo  all  penalties  that  may 
be  awarded  against  him  upon  the  final  disposition  of  his  case," 
in  order  to  obtain  an  appeal,  imposes  terms  and  conditions  upon 
that  right  not  warranted  by  the  constitution,  and  impairs  the  right 
of  trial  by  jury  guaranteed  thereby,  and  is  therefore  null  and  void. 
Green  v.  Briggs,  1  Curtis,  0.  0.  325  ;  State  v.  Ghurney,  supra  ; 
State  v.  Peterson,  supra ;  Jones  v.  Bobbins,  8  Gray,  329. 

On  the  same  ground,  the  exaction  of  a  fee  of  fifty  cents  by  the 
city  court,  as  a  condition  precedent  to  the  right  of  appeal,  was 
unauthorized  and  illegal,  as  the  staute  authorizing  it  is  null  and 
void. 

W.  L.  Burnap,  state's  attorney,  for  the  state. 

Under  the  act  of  the  legislature  incorporating  the  city  of  Bur- 
lington and  creating  the  city  court,  that  court  did  not  err  in  re- 
fusing to  grant  a  trial  by  jury  in  any  form.  It  is  within  the  pro- 
vince of  the  legislature,  to  regulate  the  administration  of  justice,  and 
make  such  provisions  for  the  trial  of  causes  as  the  public  interest 
and  welfare  may  seem  to  require  ;  and  in  so  doing,  the  legislature 
does  not  exceed  its  powers  in  providing  for  the  hearing  and  de- 
cision of  causes  of  this  nature  in  an  inferior  court,  without  the 
intervention  of  a  jury,  provided  the  right  of  trial,  on  appeal,  by  a 
constitutional  jury  in  the  appellate  court,  is  not  infringed.  Sedgw. 
Cont.  Law,  547  ;  Bennett,  J.,  in  Lincoln  v.  Smith,  27  Vt. 
361 ;  State  v.  Peterson,  41  Vt.  515  ;  Beers  v.  Beers,  4  Conn.  539. 

The  ruling  of  the  city  court,  that  the  respondent  must  enter 
into  recognizance  for  the  appeal  according  to  the  provisions  of  the 
statute,  was  correct.  Gen.  Sts.,  ch.  94,  §16.  The  requirements 
of  the  statute  conflict  with  no  constitutional  right.  To  pro- 
nounce a  law  unconstitutional,  its  invalidity  and  nullity  must 
appear  beyond  a  reeasonable  doubt;  and  no  court  can  so  de- 
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cide,  upon  the  ground  merely  of  some  supposed  injustice  in  itt 
operation,  provided  it  be  on  a  subject-matter  within  the  scope 
of  legislative  enactment.     Cooley  Const.  lam.  §§  164, 168, 182. 
It  is  within  the  province  of  the  legislature,  not  only  to  create  new 
offences,  but  to  provide  new  forums  for  the  trial  of  offences  be- 
tween the  arrest  of  the  individual  and  the  ultimate  decision,  on 
appeal,  by  a  constitutional  jury.     Such  legislation  is  not  prohib- 
ited by  the  constitution,  and  hence  does  not  conflict  with  the  con- 
stitutional guaranty.     Potter's  Dwarris,  456 ;  Beers  v.  Beers,  su- 
pra ;    Van  Swartow  v.    Commonwealth,  24  Penn.    131 ;  Cooley 
Const.  Lira.  §168.    The  right  of  appeal  is  not  unreasonably  fet- 
tered by  requiring  such  recognizances  ;  and  even  if  the  provision 
should  occasionally  be  claimed  to  operate  as  a  hardship,  that  would 
constitute  no  sufficient  reason  for  declaring  the  law  requiring  the 
recognizance,  unconstitutional.     State  v.  Peterson,  supra;  Beers 
v.  Beers,  supra  ;  Sullivan  v.  Adams,  3  Gray  476.     Articles  10 
and  12  of  the  Bill  of  Rights,  are  very  nearly  related  to  each  other 
in  their  provisions,  and  are  to  be  construed  together  in  pari  male* 
ria.    The   latter  article  in  interpretation  includes  and  embraces 
the  former.     State  v.  Peterson,  supra.     Sec.  66,  ch.  81,  Gen. 
Sts.,  requires  that  the  appellant  in  civil  cases,  shall  furnish  surety 
by  way  of  recognizance  to  pay  all  intervening  damages  and  costs, 
Ac.     This  requirement,  dating  back  to  the  organization  of  the  6tate 
government,  has  been  held  in  Plimpton  v.  Somerset,  33  Vt.  293, 
to  be  no  infringement  of  the  constitutional  guaranty.     Sec.  16  of 
ch.  94,  under  which  the  case  at  bar  arises,  requires  of  the  appel- 
lant, in  effect,  no  more.     Under  both  statutes  the  appellant  is  re- 
quired as  well  to  pay  for  the  appeal  as  to  furnish  recognizance, 
and  the  results  flowing  from  the  recognizance  is  substantially  the 
same  in  both  cases.    If,  as  decided,  there  is  no  infringement  of  the 
constitutional  guaranty  in  one  case,  how  can  there  be  in  the  other  ? 

The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  I.  By  the  statute  creating  the  city  court,  that 
court  can  have  a  jury  only  in  civil  causes.  It  had  no  power, 
therefore,  to  accord  a  jury,  as  was  demanded  by  the  respondent. 
To  refuse  such  jury  was  not  error,  but  was  acting  conformably 
to  the  statute.    Acts  1872,  No.  255,  §  11. 
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II.  That  act  gavo  jurisdiction  and  authority  to  that  court  to 
try,  and  render  judgment  in,  the  cause  ;  and  the  court  proceeded 
accordingly,  and  rendered  judgment  against  the  respondent.  To 
this  no  exception  was  taken.  Consequently  no  question  is  be- 
fore this  court  as  to  the  validity  of  that  judgment. 

III.  An  appeal  from  said  judgment  was  asked,  and  the  court 
proceeded  upon  the  matter  of  that  application,  in  pursuance  of 
the  statute.  Gen.  Sts.  ch.  94,  §  16.  It  is  not  claimed  that  the 
court  did  not  act  conformably  to  the  provisions  of  the  statute  as 
to  an  appeal  in  such  a  case.  The  complaint  is  that  the  statute  is 
wrong  in  those  provisions.  The  court,  being  one  of  special  and 
limited  jurisdiction,  could  only  act  in  matters  specifically  provided 
lor,  in  conformity  with  the  statute  by  which  jurisdiction  and  au- 
thority were  conferred.  It  had  no  authority  to  act  otherwise.  It 
could  not  dispense  with  the  recognizance — with  the  sum  to  be 
fixed — with  the  sureties — or  with  the  condition  prescribed  by  the 
statute.  So  there  was  no  error  in  not  allowing  an  appeal  upon 
the  demand  and  terms  claimed  by  the  respondent.  The  court  had 
no  authority  to  grant  an  appeal  on  such  terms. 

But  however  this  might  have  been — even  if  the  court  had  been 
wrong  in  not  allowing  an  appeal  as  claimed — such  wrong  cannot 
be  rectified  on  exceptions.  The  denying  of  the  appeal  does  not 
touch  or  affect  the  validity  of  the  judgment  that  had  been  ren- 
dered. If  such  denial  was  wrong,  the  remedy  would  seem  to  be 
provided  in  ch.  38,  §  7,  Gen.  Sts.  The  remedy  is  not  by  way  of 
getting  the  case  sent  back  to  the  court  from  whose  judgment  the 
appeal  was  asked,  but  by  way  of  getting  the  case  into  the  appel- 
late court,  to  be  there  proceeded  with  the  same  as  if  the  appeal 
had  been  allowed.  Upon  exceptions,  this  court  can  only  decide 
irhether  there  was  error  in  law  affecting  the  judgment,  such  as 
would  call  for  a  reversal,  to  the  intent  that  the  cause  should  be 
remanded  for  a  re-trial.  This  court,  on  these  exceptions,  could 
make  no  special  order  upon  the  city  court  to  allow  the  appeal. 
Such  order  could  only  be  made  by  judicial  writ  of-  prerogative 
character.  This  court,  as  the  case  is  new  before  it,  cannot  take 
cognizance  of  it  and  proceed  as  an  appellate  court,  nor  can  it 
send  the  case  to  the  county  court  to  proceed  with  it  as  an  appel- 
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rt.  These  obvious  views  demoQGtrate  that  exception  is  not 
i  of  remedy  that  can  procure  the  needed  relief. 
3w  of  a  previous  suggestion  it  may  be  proper  to  remark, 
do  not  undertake  to  decide  that  the  county  court,  upon  a 
ing  under  §  7,  ch.  38,  of  the  Gen.  Sts.,  would  be  war- 
n  regarding  the  failure  of  the  respondent  to  get  an  appeal, 
been  caused  by  such  accident  or  mistake  as  to  entitle  thai 
entertain  the  Application  and  grant  the  relief.  The  mis- 
s  not  in  the  city  court,  because  it  acted  in  strict  conform- 
the  statute.  The  mistake  on  the  part  of  the  respondent 
,  that  he  did  not  know  what  the  statute  was,  nor  that  he 
chended  its  provisions,  or  the  action  of  the  court  under  it. 
stake,  if  any  there  be,  was  in  the  legislature  in  making 
ms  and  conditions  for  an  appeal  in  such  a  case.  It  seems 
perplexing  to  see  how  the  county  court  could  hold,  that  the 
ent  was  entitled  to  an  appeal  on  any  other  terms  and  con- 
ban  those  prescribed  by  the  statute,  inasmuch  as  this  mat- 
ppeal  is  not  one  of  common-law,  natural,  or  constitutional 
The  same  perplexity  would  seem  to  exist  as  to  the  su- 
:ourt  in  the  same  respect,  inasmuch  as  the  statute  alone 
;  for  an  appeal  at  all  in  such  cases.  It  would  not  seem 
the  point  to  say  that  the  respondent  was  entitled  to  a  jury 
id  he  could  have  such  trial  only  by  having  an  appeal 
him.  The  fact  that  there  may  be  a  defect  in  the  law  in 
,cr  of  such  jury  trial,  would  hardly  enable  a  court  to  sup- 
i  defect,  where  not  only  it  had  no  lawful  authority  to  do 
such  authority  was  expressly  denied  to  it  by  the  statute 
hich  such  court  has  its  existence  and  all  its  functions. 
uld  seem  to  lie  worth  inquiry,  whether  tho  most  practica- 
-se  would  not  have  been,  to  take  exception  to  the  jndg- 
idered  in  the  cause,  on  the  ground  that  it  was  by  a  court 
Id  not  give  a  jury  trial,  and  whose  judgment  would  be 
ess  appealed  from,  and  that  an  appeal  could  be  had  only 
i  that,  to  some  extent,  compelled  the  respondent  to  obtain 
;  to  a  constitutional  jury  trial,  by  giving  recognizances  iu 
d  with  conditions  that,  in  the  case  of  a  poor  man,  would 
'  operate  a  denial  of  such  trial  by  jury. 
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Beyond  the  points  decided,  what  is  above  said  is  only  by  way 
of  suggestion,  for  such  consideration  as  may  behove  if  future  cases 
should  give  occasion.  As  the  judgment  was  not  excepted  to,  we 
have  not  had  occasion  to  decide  or  discuss  the  constitutional 
questions  that  were  pressed  upon  our  consideration  by  the  learned 
counsel  in  the  argument.  The  extraordinary  prerogative  of  Amer- 
ican courts  to  pass  upon  the  validity  of  the  acts  of  the  law-making 
power  in  the  government,  is  never  exercised  except  when  neces- 
sary to  the  decision  of  the  case  in  hand. 

The  exceptions  are  overruled. 


State  op  Vermont  v.  William  H.  Deavitt. 
Intoxicating  Liquor 9.     Sufficiency  of  Complaint.     Q-en.  Sts.  ch. 

94,  §  10. 

A  complaint  alleging  that  the  respondent  "  was  found  in  such  a  state  of  intoxica- 
tion by  the  use  of  intoxicating  liquor,  as  to  break  and  disturb  the  public  peace,"  is 
sufficient  under  §  10,  ch.  94,  of  the  Gen.  Sts. 

From  evidence  that  the  respondent  was  found  intoxicated  so  as  to  disturb  and  break 
the  public  peace,  it  is  warrantable  for  the  court  to  infer  that  such  intoxication  was 
produced  by  the  use  of  intoxicating  beverage  prohibited  by  statute. 

This  was  a  grand  juror's  complaint  preferred  to  the  city  court 
of  the  city  of  Burlington,  alleging  that  the  respondent,  "  on  the 
21st  day  of  September,  1874,  at  said  Burlington,  was  found  in 
such  a  state  of  intoxication  by  the  use  of  intoxicating  liquor,  as  to 
break  and  disturb  the  public  peace,"  contra  formam  statui. 
Plea,  not  guilty.  The  state  introduced  one  Drew  as  a  witness, 
who  testified,  that  "on  the  day  named  in  the  complaint,  the  respond- 
ent was  intoxicated  so  as  to  disturb  and  break  the  public  peace." 
The  state  introduced  no. other  testimony.  The  respondent  claimed 
that  said  testimony  did  not  tend  to  show  that  he  had  committed 
the  offence  charged  ;  that  before  he  could  be  convicted,  it  must  be 
shown  that  his  condition  testified  to  by  Drew,  was  produced  by 
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drinking  intoxicating  liquor.  But  the  court,  Tyler,  J.,  adjudged 
the  respondent  guilty ;  to  which  the  respondent  excepted.  The 
respondent  thereupon  moved  in  arrest  of  judgment  for  the  insuffi- 
ciency of  the  complaint ;  but  the  court  overruled  the  motion,  and 
sentenced  the  respondent  to  pay  a  fine  and  costs ;  to  which  the 
respondent  excepted. 

R.  H.  Start,  for  the  respondent. 

Intoxication  produced  by  the  voluntary  drinking  of  spiritous  or 
intoxicating  liquor,  is  the  only  intoxication  that  is  a  crime,  or 
punishable  criminally,  under  the  laws  of  the  state.  It  must, 
therefore,  not  only  be  averred  in  the  complaint,  that  the  respond- 
ent was  found  intoxicated  by  the  use  of  intoxicating  liquor,  but, 
to  bring  him  within  the  statute,  the  state  must  prove  that  the 
intoxication  was  produced  by  the  drinkin  g  of  intoxicating  liquor. 
Commonwealth  v.  Whitney,  11  Cush.  477. 

But  if  the  court  was  warranted  in  adjudging  the  respondent 
guilty,  the  motion  in  arrest  ought  to  have  been  sustained.    The 
complaint  does  not  charge  the  commission  of  any  offence  known 
to  the  laws  of  the  state.     If  it  were  intended  to  charge  a  breach 
of  the  peace,  the  description  of  the  offence  is  wholly  insufficient. 
The  acts  constituting  the  offence  should   have  been  set  forth. 
State  v.  Matthews,  42  Vt.  542,  552.     If  it  were  intended  to 
charge  an  offense  under  §  10,  ch.  94,  it  should  have  been  set  forth 
in  the  language  of  the  statute,  or  in  language  of  equivalent  import ; 
but  the  complaint  does  neither,  and  hence  it  is  totally  defective. 
No  principle  of  criminal  law  is  better  settled  than  that,  in  indict- 
ments and  complaints  for  offences  created  by  statute,  the  offence 
must  be  charged  in  the  very  language  of  the  statute  creating  and 
defining  it,  or  in  language  of  a  similar  and  equivalent  meaning. 
State  v.  Jones,  33  Vt.  443  ;  State  v.  Cook,  38  Vt.  437 ;  State  v. 
Daley,  41  Vt.  564 ;  1  Bishop  Crim.  Proced.  §  360,  n.  2,  and  §  363 ; 
State  v.  Bromley,  25  Conn.  6.     Every  material  fact  to  constitute 
the  crime,  must  be  alleged  with  time  and  place.    This  complaint 
contains  no  allegation  that  the  offense  was  committed  in  any  place. 
Upon  the  face  of  the  complaint,  the  city  court  had  no  jurisdiction. 
This  defect  is  fatal.    State  v.  Bacon,  7  Vt.  219 ;  State  v.  Cotton, 
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4  Foster,  143 ;   1  Bishop  dim.  Proced.  §  287 ;  State  v.   Con 
O'Keefe,  41  Vt.  691. 

R.  P.  B.  Hewitt,  state's  attorney,  for  the  state. 

The  objection  to  the  complaint,  if  any,  is  one  of  form,  and 
should  have  been  taken  advantage  of  by  demurrer,  or  motion  to 
quash,  before  going  to  trial  upon  the  merits.    Acts  of  1870,  No. 

Mi. 

In  declaring  upon  a  statute  offence,  the  indictment  or  complaint 
need  not  adopt  the  very  words  of  the  statute ;  the  same  substance, 
to  a  reasonable  intendment,  is  sufficient.  State  v.  Little ,  1  Vt. 
331;  State  v.  Abbott,  20  Vt.  537.  The  crime  is,  being  found  in- 
toxicated, <fcc,  or,  what  is  the  same,  being  found  in  a  state  of  in- 
toxication, Ac.  The  complaint  charges  the  offence  more  specif- 
ically than  the  language  of  the  statute. 

The  court  found  the  fact  that  the  respondent  was  intoxicated  as 
alleged  in  the  complaint,  from  the  testimony  of  the  witness  Drew. 
In  common  parlance,  intoxicated  means,  intoxicated  or  drunk 
by  the  use  of  intoxicating  liquor.  It  is  the  word  used  by  the 
statute,  meaning  drunk. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  The  complaint  alleges  that  the  respondent,  "  on 
the  21st  day  of  September,  1874,  at  said  Burlington,  was  found 
in  such  a  state  of  intoxication  by  the  use  of  intoxicating  liquor, 
as  to  break  and  disturb  the  public  peace.'9  The  complaint  indi- 
cates that  the  pleader,  in  drawing  the  complaint,  had  his  mind 
upon  the  33d  sec,  ch.  94,  which  provides  for  the  arrest  of  an  in- 
toxicated person  while  disturbing  the  public  peace,  and  com- 
pelling him  to  disclose  the  source  from  which  the  intoxicating 
liquor  was  obtained.  Sec.  10  of  the  same  chapter,  provides  for 
the  punishment  of  a  person  "  found  intoxicated."  We  think  the 
averment  that  the  respondent  was  found  in  such  a  "  state  of  in* 
toxication  as  to  break  and  disturb  the  public  peace,"  quite  equiva- 
lent to  the  averment  that  he  was  "  found  intoxicated."  The  com- 
plaint avers  that  he  was  found  "  intoxicated  by  the  use  of  intoxi- 
cating liquor."  The  witness  testified  that  he  found  the  respondent 
37 
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"  bo  intoxicated  as  to  disturb  and  break  the  pu 
did  not  state  by  what  agency  that  condition  was 
think  the  court  was  authorized  to  infer  that  he 
by  the  use  of  intoxicating  beverage  prohibited  by 

II.  The  motion  in  arrest  was  properly  oven 
it  was  necessary  to  ailego  that  the  "intoxication 
the  use  of  intoxicating  liquor,  we  have  no  occasi 
as  this  complaint  contains  that  averment. 

Judgment  that  respondent  take  nothing  by  his 
that  the  judgment  of  the  city  court  he  affirmed. 


State  of  Vermont  v.  Martin  Hani 
Criminal  Law.     Sufficiency  of  Complaint-.     Gen. 

It  il  not  ground  of  abatement,  that  a  memorandum  of  the  nam 

support  the  prosecution,  Is  not  subjoined  to  a  grand  10101/*  cor 
The  omission  of  ri  et  armlt  in  not  fatal,  when  the  averment*  In  1 

criminal  act  was  committed  with  force  and  violence. 
A  complaint  Alleging  that  the  respondent  "  did  disturb  and  brea 

tumultuous  and  offensive  carriage,     *     *    *    *     bj  threaten! 

challenging,  assaulting,  beating,  and  striking"  I.,  ftiifflcieutlj 

which  tbe  offence  w«i  committed. 

This  was  a  grand  juror's  complaint  for  a  brea< 
under  §  1,  ch.  116,  of  the  Gen.  Sts.,  preferred  to 
the  city  of  Burlington.     The  complaint  alleged 
dent,  on  the  18th  day  of  March,  1874,  at,  .fee-,  " 
break  the  public  peace  by  tumultuous  and  offensi 
and  there  to  the  public  exhibited,  by  threatening,  < 
challenging,  assaulting,  beating,  and  striking  Jos 
said  city;  which  said  offensive  carriage  of  the 
hibited  as  aforesaid,  did  disturb  and  break  the 
contra  formam  ttatui.    The  respondent  pleaded  in  abatement,  for 
that  a  memorandum  of  the  names  of  the  witnesses  in  support  of  the 
prosecution,  was  not  subjoined  to  said  complaint;  but  the  court, 


JANUARY  TERM,  1875.  291 


State  v.  Hanley. 


Tyleb,  J.,  overruled  the  plea,  and  allowed  the  grand  juror  to 
subjoin  such  memorandum ;  to  which  the  respondent  excepted. 

The  respondent  then  demurred  to  the  complaint,  for  that  it 
was  not  alleged  therein  that  the  acts  or  offence  charged,  were 
committed  vi  et  armie  ;  that  the  acts  and  offence  were  not  alleged 
with  sufficient  certainty  as  to  time;  that  the  offence  was  not 
alleged  with  sufficient  certainty  and  particularity ;  aud  that  the 
means  by  which  the  offence  was  committed,  was  not  set  forth 
with  sufficient  particularity  and  certainty.  The  court  overruled 
the  demurrer,  and  adjudged  the  complaint  sufficient ;  to  which 
the  respondent  excepted.  On  trial,  the  respondent  was  found 
guilty,  and  sentenced  to  pay  a  fine  and  costs. 

R.  H.  Start,  for  the  respondent. 

The  plea  in  abatement  ought  to  have  been  sustained,  and  the 
complaint  quashed.  Gen.  Sts.  §87,  ch.  15  ;  State  v.  Norton,  45 
Vt.  258.  That  this  is  so,  will  appear  from  an  examination  of 
analogous  cases,  arising  from  a  non-compliance  with  statutory 
requirements.  Gen.  Sts.  ch.  30,  §39;  ch.  37,  §16;  Clark  v. 
Stoughton  et  al.  18  Vt.  50 ;  State  v.  Brown,  31  Vt.  602. 

The  offence  charged  being  a  breach  of  the  peace,  it  was  neces- 
sary to  allege  that  it  was  committed  with  force  and  arms.  State 
v.  Munger,  15  Vt.  290,  296 ;  1  Bishop  Crim.  Proced.  §  263. 

The  offence  is  not  charged  with  sufficient  certainty  and  partic- 
ularly. The  acts  constituting  the  offence  should  have  been  set 
forth  by  direct  and  positive  averment.  The  only  direct  and  posi- 
tive averment  in  the  complaint  is,  that  the  respondent  did  disturb 
and  break  the  public  peace  by  tumultuous  and  offensive  carriage, 
which  is  merely  the  opinion  of  the  pleader.  The  clause,  "  by 
threatening,  quarrelling,  challenging,  assaulting,  beating  and 
striking,"  Ac,  is  also  a  mere  statement  of  the  pleader's  opinion ; 
or,  in  other  words,  in  the  pleader's  opinion,  such  was  the  means 
by  which  the  offensive  and  tumultuous  carriage  was  exhibited  to 
the  public.     State  v.  Matthews,  42  Vt.  542,  552. 

It.  P.  jB.  Hewitt,  state's  attorney,  and  H.  S.  Peck,  for  the  state. 

The  object  of  the  provision  of  §  87,  ch.  15,  of  the  Gen.  Sts., 

was,  to  apprise  the  party  of  the  names  of  the  witnesses  who  would 
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be  used  to  prove  the  facts  charged  in  the  complaint,  and  thus  to 
prevent  surprise  at  the  trial.  The  memorandum  referred  to  in 
said  section,  is  in  the  nature  of  a  specification,  which,  when  de- 
manded at  the  proper  time,  must  be  furnished.  State  v.  Norton, 
45  Vt.  258.  It  forms  no  part  of  the  complaint.  But  if  other- 
wise, the  defect  was  aided  by  the  motion  to  amend.  State  v. 
Batchelder,  6  Vt.  479,  488. 

The  words  vi  et  armis  are  matter  of  form  only,  and  therefore 
not  a  necessary  part  of  the  complaint.  When  the  words  used  are 
such  as  sufficiently  imply  force,  the  omission  to  declare  vi  et  armU, 
docs  not  render  the  complaint  obnoxious  to  a  demun  er.  Rex  v. 
Wt/nd  et  ah.  2  Stra.  [834];  Lord  Raym.  985;  1  Saund.  81; 
Bac.  Ab.  Tit.  Indictment,  (Q),  6 ;  Brackett  v.  Slate,  2  Tyler, 
166;  State  v.  Munger,  15  Vt,  296;  1  Bishop  Crim.  Proced. 
§§  263,  373,  n.  3. 

The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  I.  It  is  seldom  that  this  court  has  been  called  to  sit 
in  judgment  on  the  first  point  of  exception  taken  in  this  case. 
The  judicial  and  professional  understanding  on  the  subject  is 
significantly  evinced  by  this,  in  view  of  the  fact  that  the  omis- 
sion of  the  names  of  the  witnesses,  entirely  or  partially,  has  been 
of  frequent  occurrence  from  the  earliest  days  of  the  statutory  pro- 
vision in  this  respect.  In  the  thirty-five  years  of  my  connection 
with  the  profession,  this  is  the  second  instance  that  I  now  recol- 
lect of  the  point  having  been  made  outside  of  a  justice's  court. 
In  State  v.  Norton,  45  Vt.  258,  it  seems  fi\iin  the  opinion  by 
Royce,  J.,  that  the  point  was  made  in  argument,  under  a  demur- 
rer to  a  complaint.  It  was  held  not  to  be  matter  to  be  reached 
by  demurrer,  without  further  discussion.  In  Downer  v.  Baxter, 
30  Vt.,  Judge  Bennett,  incidentally,  and  by  way  of  analogy  for 
illustration,  says,  the  statute  requiring  the  memorandum  of  names 
of  witnesses  to  the  presentment  by  town  grand  jurors,  has  always 
been  held  to  be  directory,  and  that  an  omission  to  annex  the 
names  of  witnesses  to  the  complaint,  was  no  cause  for  quashing 
the  proceedings. 
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II.  The  omission  of  vi  et  armis  is  not  fatal,  when  the  aver- 
ments in  English  show  that  the  criminal  act  was  committed  with 
force  and  violence. 

III.  The  gist  of  the  offence  is  the  breach  of  the  peace  by  tumult- 
uous and  offensive  carriage,  by  a  certain  character  of  acts. 
When,  by  any  of  those  acts,  or  by  all  of  them,  a  person  has 
broken  the  peace,  he  has  committed  the  offence.  When  it  is  af- 
firmatively averred  that  he  did  break  the  peace  at  a  place  and 
time  named,  by  doing  specified  acts  of  the  kind  named,  towards 
or  upon  a  certain  named  person,  the  rule  of  pleading  on  the  sub- 
ject is  fully  answered.  u  By  threatening,  *  *  *  beating,  and 
striking  Joseph  Langlois,"  is  showing  the  means  by  which  the 
offence  was  committed.  It  is  of  the  same  import  us  showing  the 
instrument  in  an  indictment  for  homicide,  with  which  the  killing 
was  done ;  for  instance,  "  with  a  gun  charged  with  powder  and  a 
leaden  bullet ;"  or,  u  with  a  club  then  and  there  held  in  his  right 
hand."  The  means  by  which  the  criminal  act  was  done  being 
thus  shown  in  the  indictment,  the  rules  of  evidence  then  super- 
vene, and  if  what  is  set  forth  in  the  allegation  is  maintained  by 
the  evidence,  the  crime  charged  is  proved  to  have  been  committed 
by  the  respondent.  It  would  not  have  varied  the  rule  and  meas- 
ure of  evidence  on  either  side,  if  it  had  been  said  by  absolute  and 
independent  averment,  that  the  respondent  did  then  and  there 
beat  and  strike  the  said  Joseph  Langlois.  It  would  have  been 
but  showing  the  means  by  which  he  committed  the  crime  of  break- 
ing the  peace. 

Exceptions  overruled,  and  judgment  affirmed. 

Note, — The  form  devised  by  Judge  Wilson  in  State  v.  Matthews,  42 
Vt.,  is  undoubtedly  good  and  sufficient;  but  it  is  not  to  be  regarded  as 
being  the  only  good  and  sufficient  mode. 
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State  v.  James  Kelley. 

Meaning  of  the  word  Intoxicated,  as  used  in  §  10,  eh.  94,  of  the 
Gen.  Sts.     Sufficiency  of  Record  on  Appeal,  and  Effect 

of  doing  to  Trial  thereon. 

The  word  intoxicated  is  used  in  §10,  ch.  94,  of  the  Gen.  Sts.,  in  its  common  and  ordi- 
nary signification,  and  means  intoxicated  on  spirituous  liquor;  and  a  complaint 
under  that  section,  charging  that  the  respondent  "  became  and  was  found  intoxi- 
cated," is  sufficient,  without  alleging  upon  what  he  became  intoxicated. 

The  respondent,  complained  of  under  said  section,  appealed,  and  filed  a  record  in  the 
county  court,  which  recited  that  the  grand  juror  complained  that  the  respondent  sit 
time  and  place  named,  "  became  and  was  found  intoxicated,  contrary, ' '  &c  The  re- 
spondent went  to  trial  by  jury  on  the  plea  of  not  guilty.  Held,  that  the  record  suffi- 
ciently showed  what  the  complaint  was;  that  the  respondent,  being  the  appealing 
party,  and  having  entered  his  appeal  and  taken  a  trial  on  the  complaint  shows 
by  the  record,  must  be  held  to  have  no  wider  scope  under  a  motion  in  arrest,  (has 
he  would  have  had  upon  a  demurrer  interposed  before  plea  and  trial. 

This  was  a  grand  juror's  complaint  under  §  10,  ch.  94,  of  the 
Oen.  Sts.,  appealed  to  the  county  court.     The  justice's  record 
recited  "  that  at  a  justice's  court  held  at  Colchester,  in  and  for 
the  county  of  Chittenden,  on  the  8th  day  of  February,  1873, 
before  A.  0.  Hood,  a  justice  of  the  peace  for  said  county,  James 
Kelley,  of  Burlington,  in  said  county,  was  brought  to  answer  to  a 
complaint  exhibited  to  said  justice  by  James  C.  Piatt,  grand  juror 
for  the  town  of  Colchester  aforesaid,  who  complains  that  James 
Kelley,  of  Burlington,  in  said  county  of  Chittenden,  on  the  11th 
day  of  January,  1873,  at  Colchester  aforesaid,  became   and  was 
found  intoxicated,  contrary,"  Ac.     Plea,  not  guilty,  and  trial  by 
jury,  April  term,  1874,  Pirrpoint,  Ch.  J.,  presiding.     Verdict  of 
guilty.     The  respondent  moved  in  arrest  of  judgment,  for  that  it 
was  not  alleged  in  the  complaint  that  the  respondent  was  found 
intoxicated  by  the  use  of  intoxicating  liquor,  nor  upon  what  be 
became  intoxicated,  if  upon  anything.     The  court  overruled  the 
motion,  and   adjudged   the  complaint  sufficient;  to  which  the 
respondent  excepted. 

R.  H.  Start,  for  the  respondent. 

The  pretended  complaint  in  this  case  is  fatally  defective  for  the 
following  reasons ;  it  is  not  a  complaint,  but  a  mere  record  of  & 
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past  transaction ;  it  does  not  appear  what  the  complaint  was 
about,  or  whether  it  was  a  civil  or  criminal  complaint ;  nor  does 
it  appear  that  the  complaint  was  against  the  respondent,  but  he 
was  brought  to  answer  to  a  complaint,  whatever  it  was ;  nor  does 
it  appear  when  the  complaint  was  exhibited,  or  whether  it  was 
verbal  or  written  ;  nor  that  it  was  for  intoxication.  It  appears 
that  the  grand  juror  complained  that  the  respondent  became  and 
was  found  intoxicated  on  January  11th,  1873;  but  it  does  not  ap- 
pear to  whom  or  when  he  complained. 

But  if  this  be  held  a  criminal  complaint,  in  which  it  was 
intended  to  charge  the  respondent  with  the  crime  of  intoxication, 
it  does  not  set  out  and  charge  the  offence  with  sufficient  certainty 
and  particularity.  When  the  words  of  the  statute  are  descriptive 
of  the  offence,  as  a  general  rule,  it  is  sufficient  to  charge  the 
offence  in  the  very  language  of  the  statute ;  but  when  the  words, 
by  their  generality,  embrace  within  their  literal  terms,  cases 
which  are  not  within  their  intent  and  spirit,  then  it  is  necessary 
to  go  beyond  the  words,  and  set  out  all  the  circumstances  and 
ingredients  in  the  offence,  that  it  may  appear  that  the  respondent 
comes  within  the  intent  and  spirit  of  the  statute.  State  v.  Qould- 
ing,  44  N.  H.  287  ;  Commonwealth  v.  Slack,  19  Pick.  307  ;  Com- 
monwealth v.  Collins,  2  Gush.  566 ;  Commonwealth  v.  Bean,  14 
Gray,  52 ;  Bishop  Crim.  Pract.  §  369  el  seq. 

The  language  of  the  statute  under  which  the  respondent  was 
convicted,  by  its  generality,  embraces  all  cases  of  intoxication  by 
whatever  cause  produced.  Tet  it  is  clear  from  other  portions  of 
the  statute,  that  it  was  only  intended  to  embrace  cases  of  intoxi- 
cation produced  by  the  voluntary  drinking  of  intoxicating  liquor ; 
and  hence,  to  bring  the  respondent  within  the  statute,  it  should 
have  been  averred  that  he  became  intoxicated  by  the  voluntary 
drinking  of  intoxicating  liquor.  Without  such  an  averment,  it 
cannot  appear  upon  the  face  of  the  complaint  that  a  crime  has 
been  committed.  For  want  of  such  averment  the  complaint  is 
fatally  defective.  Gases  supra.  But  the  complaint  does  not 
comply  with  the  rule  that  requires  the  offence  to  be  set  forth  in 
the  language  of  the  statute — it  does  not  charge  the  offence  in  the 
language  of  the  statute.    A  defective  description  of  the  offence  is 
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equally  fatal  on  a  motion  in  arrest  of  judgment  as  upon  a  demurrer. 
State  v.  Gove,  34  N.  E.  510. 

R.  P.  B.  Hewitt i  state's  attorney,  for  the  state. 

In  the  county  court  the  respondent  went  to  trial  by  jury  on  a 
copy  of  the  justice's  record,  a  certified  copy  of  the  original  com- 
plaint not  having  been  sent  up  or  filed  in  the  county  court.  Hav- 
ing gone  to  trial  on  such  copy,  without  objection  thereto,  and  no 
objection  being  made  to  the  complaint  before  the  justice  by  de- 
murrer or  motion  to  quash,  no  formal  defect  in  either  can  avail 
the  respondent  in  this  court.     Laws  of  1870,  No.  5,  §  1. 

Iu  indictments  and  complaints  for  misdemeanors  created  by 
statute,  it  is  sufficient  to  charge  the  offence  in  the  words  of  the 
statute.  State  v.  Paddock,  24  Vt.  315;  State  v.  Pierce,  27 
Conn.  319 ;   United  States  v.  Mill*,  7  Peters,  188. 

The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  It  is  familiar  to  the  profession,  that  the  language 
used  in  statutes  penal  as  well  as  others,  is  to  have  its  ordinary 
meaning,  unless  it  appears  to  have  been  used,  or  that  it  might 
have  been  used,  in  a  different  meaning.  It  needs  no  discussion 
or  illustration  to  show  that  when  it  is  said  that  a  man  is  intoxi- 
cated,  the  meaning  is,  that  his  condition  has  been  produced  by 
the  drinking  of  intoxicating  spirituous  liquor.  No  additional 
word  or  expression  is  used  or  needed,  to  convey  the  full  and  no- 
ambiguous  idea.  Whenever  any  other  idea  is  intended  to  be  con- 
veyed by  the  term  intoxicated,  or  its  equivalent,  drunk,  other 
words  are  always  used,  and  are  necessary  to  be  used.  It  is  some- 
times said  that  a  person  is  intoxicated  or  drunk  with  opium,  or 
with  ether,  or  with  laughing-gas.  But  it  is  always  felt  and  un- 
derstood that  such  is  an  unusual  and  forced  use  of  the  words 
intoxicated,  drunk,  and  the  addition  to  them  is  needful  in  order 
to  prevent  misapprehension  of  the  sense  in  which  those  words  are 
thus  used.  We  doubt  not  that  the  word  intoxicated  is  in  fact  used  in 
its  common  meaning  and  acceptation  in  the  statute  in  question. 
There  is,  then,  no  need  of  any  addition  to  the  word  when  used  in 
the  complaint,  in  order  fully,  explicitly,  and  exclusively  to  indi* 
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cate  the  crime  defined  and  meant  by  the  statute,  as  the  one  made 
the  subject  of  the  prosecution  instituted  by  that  complaint.  The 
rales  of  law  as  to  complaining  in  the  terms  of  the  statute,  and  in 
some  cases  rendering  it  necessary  to  go  beyond  such  terms,  are  as 
claimed  by  respondent's  counsel,  aud  shown  by  the  text-books 
and  cases  cited.  This  case  is  in  conformity  with  those  rules,  and 
the  complaint  is  sufficient  in  that  respect. 

The  record  sufficiently  shows  what  the  complaint  was.  If  the 
appellant  had  deemed  it  material  to  have  a  copy  of  the  original 
process  filed  in  connection  with  the  copy  of  the  justice's  record, 
in  order  to  the  lawful  entry  of  his  appeal  in  the  county  court,  it 
was  his  province  to  have  procured  and  filed  it.  He,  being  the 
appealing  party,  and  having  entered  his  appeal  in  the  county 
court,  and  taken  a  trial  on  a  plea  of  not  guilty  on  the  complaint 
shown  by  the  record,  must  be  held  to  have  no  wider  scope  under 
his  motion  in  arrest,  than  he  would  have  had  under  a  demurrer, 
if  it  had  been  interposed  before  pleading  not  guilty  and  trial 
thereon. 

If  respondent,  before  pleading  and  trial,  had  suggested  a  dimi- 
nution of  the  necessary  copies,  by  reason  of  the  absence  of  a  copy 
of  the  original  process,  the  court  might  have  given  leave  or  made 
an  order  to  have  the  omission  supplied.  We  see  no  occasion  for 
further  remark. 

Exceptions  overruled,  and  judgment  affirmed. 


State  op  Vermont  v.  Hiram  H.  Reynolds. 

Intoxicating  Liquor.      Sufficiency  of  Complaint  under  §  13,  ch. 

94,  of  the  Gen.  Sts. 

A  complaint  under  §13,  ch.  94,  of  the  Gen.  Sts.,  for  owning,  keeping,  and  possessing 
intoxicating  Hquor$,  with  intent  to  sell  and  furnish  the  same  contrary  to  the  pro- 
visions of  said  chapter,  is  sufficient,  without  naming  the  particular  kinds  of  Uquor. 

This  was  a  grand  juror's  complaint  under  §  13,  ch.  94,  of  the 
Gen.  Sts.,  preferred  to  the  city  court  of  the  city  of  Burlington, 
38 
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and  appealed  to  the  county  court.  The  complaint  alleged  that 
the  respondent,  "  on  the  24th  day  of  January,  1874,  at  said  city, 
did  own,  keep,  and  possess  a  large  quantity,  to  wit,  two  quarts 
of  intoxicating  liquors,  with  unlawful  intent  then  and  there  unlaw- 
fully to  sell,  furnish,  and  give  away  the  same,"  contrary  to  the 
provisions  of  said  chapter,  "he  the  said  Hiram  H.  Reynolds, 
then  and  there  having  no  authority  under  the  laws  of  this  state, 
to  sell,  furnish,  and  give  away  such  intoxicating  liquors,  contrary 
to  the  statute,"  &c.  At  the  April  term,  1874,  Piebpoint,  Gh.  J., 
presiding,  the  respondent  demurred  to  the  complaint,  but  the 
court  overruled  the  demurrer,  and  adjudged  the  complaint  suffi- 
cient, and  the  respondent  not  asking  for  any  other  disposition  of 
the  case,  was  adjudged  guilty;  to  all  which  the  respondent  excepted. 

iJ.  H.  Start,  for  the  respondent. 

Where  an  offence  is  created  by  statute,  the  general  rule 
undoubtedly  is,  that  it  is  sufficient  to  charge  the  offence  in  the 
language  of  the  statute ;  but  to  this  rule  there  are  many  excep- 
tions. 1  Bishop  Crim.  Proced.  §§  369,  870,  371 ;  Commonwealth 
v.  Slack,  19  Pick.  307  ;  State  v.  Goulding,  44  N.  H.  287 ;  (km* 
monweedth  v.  Bean,  14  Gray,  53;  State  v.  Pierce,  43  N.  H.  275. 
The  case  at  bar  is  clearly  within  the  exceptions  to  such  general 
rule.  The  owning,  keeping,  and  possessing  of  certain  kinds  of 
intoxicating  liquors,  with  the  intent  charged,  is  not  unlawful,  as 
this  allegation  imports.  Russell  v.  Sloan,  33  Vt.  656.  The 
statute,  in  its  spirit  and  intent,  applies  only  to  certain  kinds  of 
intoxicating  liquors,  to  wit,  spirituous  and  fermented  liquors, 
known  as  rum,  gin,  brandy,  ale,  porter,  Ac. ;  while  in  its  literal 
terms,  and  by  its  generality,  it  embraces  all  kinds  of  intoxicating 
liquors.  The  complaint  should  therefore  have  gone  beyond  the 
words  of  the  statute,  and  set  forth  the  kind  of  intoxicating  liquors 
owned,  kept,  and  possessed  by  the  respondent,  that  the  court  may 
see  that  they  are  of  the  class  that  comes  within  the  intent  and 
spirit  of  the  statute.    See  cases  above  cited. 

But  the  complaint  in  another  respect  is  insufficient  It  is 
alleged  that  the  respondent  did  own,  keep,  and  possess  two  quarts 
of  intoxicating  liquor.      The  averment,  intoxicating  liquor,   is 
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merely  the  opinion  or  deduction  of  the  pleader  from  facts  that  do 
not  appear  upon  the  record.  If  the  allegation,  "  did  own,  keep, 
and  possess  two  quarts  of  intoxicating  liquor,  with  the  intent," 
Ac,  could  be  regarded  as  a  sufficient  statement  of  an  offence 
under  the  statute,  nevertheless,  its  force  and  effect  is  destroyed 
by  the  allegation  that  the  respondent  had  no  authority  to  sell, 
furnish,  and  give  away  such  liquors,  contrary  to  the  statute,  which 
is  equivalent  to  saying  that  he  then  and  there  had  authority  to 
sell,  furnish,  and  give  away  the  same  according  to  the  statute.  1 
Bishop  Crim.  Proced.  §  867.  The  facts  from  which  a  contrary 
and  criminal  intent  is  to  be  inferred,  should  have  been  set  forth. 
These  two  allegations  may  be  said  to  be  repugnant  to  each  other, 
and  that  the  latter  may  be  regarded  as  surplusage.  But  it  cannot 
be.  It  enters  into  the  description  and  definition  of  the  offence  as 
set  forth ;  it  goes  to  show  that  the  intent  of  the  respondent  may 
or  may  not  have  been  criminal ;  it  is  a  negative  pregnant.  But 
the  offence  is  not  charged  in  the  language  of  the  statute  even. 

A  person  has  a  right  to  furnish  and  give  away  liquors  at  any 
place  that  is  not  a  common  resort ;  and  has  a  right  to  own  and 
keep  liquors  with  such  intent ;  hence,  if  his  intent  is  to  furnish 
and  give  away  at  his  dwelling-house,  the  intent  is  lawful ;  if  at 
his  store  or  shop,  unlawful.  The  complaint  should  have  averred 
that  the  intent  was  to  furnish  and  give  it  away  at  a  place  of  pub- 
lic resort,  or  that  respondent  was  a  tavern-keeper,  grocer,  Ac. 

,  for  the  state. 


The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  The  meaning  of  the  expression,  intoxicating 
liquor,  could  not  be  made  more  certain  and  free  from  ambiguity 
by  designating  it  as  gin,  or  rum,  or  whiskey,  or  brandy,  or  by 
any  other  name  of  a  species.  It  embraces  them  all,  and  all  dis- 
guises of  them  designed  for  sale  or  drinking  in  evasion  of  the  law, 
as  distinguished  from  legitimate  medicinal  preparations,  lawfully 
kept,  sold,  and  used  as  medicine. 

The  respondent  enjoyed  as  much  scope  and  facility  of  defence 
on  the  ground  that  the  stuff  was  legitimate  medicine,  kept  to  be 
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furnished  and  used  lawfully  as  such,  as  if  the  complaint  had  spe- 
cified some  particular  kind  or  kinds  of  intoxicating  liquor.  The 
law  goes  for  the  genua  regardless  of  the  species.  If  it  was  of  the 
proscribed  genus,  whatever  may  have  been  the  particular  species, 
it  constituted  the  bottom  element  of  the  crime.  What  particular 
species  of  intoxicating  liquor  it  might  have  been  alleged  to  be, 
would  not  affect  his  right  or  ability  to  show  that  it  was  something 
besides,  and  was  not  intoxicating  liquor. 
Exceptions  overruled ;  judgment  affirmed. 


C.  W.  Woodhouse,  L.  B.  Platt,  Ira  Shattuck,  E.  W.  Peck, 
Harriet  C.  Peck,  and  John  H.  Cheeyer  v.  The 

City  op  Burlington. 

Municipal  Corporations.    Certiorari.    City  of  Burlington.     Street 
Commissioners.     Assessments  for  Sewers. 

The  legislature  has  constitutional  power  to  confer  upon  municipal  corporations  the 
right  to  make  assessments  upon  the  property  benefitted,  for  the  purpose  of  defray- 
ing the  expense  of  making  local  improvements. 

On  petition  for  certiorari,  an  objection  that  the  commissioner*  appointed  by  the  county 
court  on  appeal  from  an  assessment  by  the  street  commissioners  of  the  city  of  Bur- 
lington erroneously  decided  as  matter  of  law  that  the  assessment  appealed  from 
was  legal  and  valid, — is  not  available,  as  their  decision  is  not  final. 

Said  street  commissioners  have  no  power  to  lay  an  assessment  for  the  construction  of 
sewers,  without  notice  to  the  owners  of  adjoining  lands,  as  required  by  §  2,  No.  88, 
of  the  Acts  of  1868;  and  an  assessment  so  laid,  is  void,  and  said  commissioners 
may  proceed  as  if  it  were  never  laid,  and  lay  another  for  the  same  purpose  in  lien 
thereof. 

The  statute  does  not  require  said  street  commissioners  to  give  notice  of  the  establish- 
ment of  sewers. 

Petition  for  Certiorari.  The  defendant's  street  commission- 
ers, without  notice  to  the  owners  of  abutting  property,  constructed 
a  public  sewer  through  the  upper  portion  of  College  street  in  said 
city,  pursuant  to  a  resolution  of  the  city  council  for  that  purpose, 
whereby  said  commissioners  were  authorized,  by  and  with  the 
advice  and  consent  of  the  mayor,  "  to  assess  so  muoh  of  ooe-half 
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the  cost  of  the  construction  thereof  upon  the  abutting  property,  as 
they  shall  judge  the  same  to  be  benefited  thereby."  On  Decem- 
ber 18, 1871,  said  commissioners,  without  notice  to  such  owners, 
assessed  the  petitioners  and  others,  owners  of  abutting  property, 
in  certain  proportions,  an  aggregate  sum  equal  to  one-half  the  cost 
of  construction  of  said  sewer ;  which  said  assessment  was  duly 
adopted  by  the  board  of  aldermen,  and  delivered  to  the  city  treas- 
urer for  collection,  and  was  never  withdrawn  from  him.  Said 
treasurer  immediately  notified  the  persons  assessed  therein,  of 
their  respective  assessments,  and  required  payment  thereof;  and 
some  of  them  paid  their  assessments  between  the  19th  of  Febru- 
ary, 1872,  and  the  5th  of  June,  1872 ;  but  the  petitioners  re- 
fused to  pay,  and  before  any  further  effort  was  made  to  collect 
the  unpaid  assessment,  it  was  discovered  that  none  of  the  persons 
thns  assessed  were  ever  notified  of  the  time  and  place  of  hearing 
as  to  whether  they  should  be  assessed ;  and  said  assessment  was 
ever  aft^r  the  4th  of  said  June,  treated  by  said  commissioners  as 
void  for  want  of  such  notice,  and  because  they  had  not  in  their 
report  of  assessment,  described  the  property  on  account  of  which 
each  individual  was  assessed. 

On  the  31st  of  August,  1872,  said  commissioners,  on  due  notice, 
pursuant  to  the  resolution  aforesaid,  again  assessed  the  petition- 
ers and  others,  the  same  aggregate  amount,  in  the  same  propor- 
tions, and  for  the  same  purpose  as  before ;  from  which  assessment 
the  petitioners  appealed.  Said  assessment  was  designed  to  take 
the  place  of  the  former  assessment,  and  was  delivered  to  said 
treasurer  for  collection,  who  notified  the  several  persons  assessed, 
of  their  assessment,  and  requested  payment  thereof. 

The  commissioners  appointed  by  the  county  court,  decided  as 
matter  of  law,  that  said  second  assessment  was  legal  and  valid ; 
and  found  as  matter  of  fact,  that  the  several  persons  therein  as- 
sessed, were  benefited  by  said  sewer  to  the  amount  of  their  assess- 
ment; and  they  assessed  the  petitioners  in  the  same  amounts  they 
were  assessed  by  the  street  commissioners  ;  and  the  court  accepted 
their  report,  and  rendered  judgment  thereon  for  the  city. 

The  petition  alleged  the  following  objections  to  said  judgment 
and  proceedings.     1.    That  the  city  had  no  authority  to  assess, 
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i  to  the  regular  tax,  owners  of  property  adjoining  that 
c  street  through  which  tho  sewer  was  constructed.  2. 
finding  of  the  commissioners  "as  matter  of  law,"  that 
id  assessment  was  legal  and  valid,  was  erroneous.  3. 
street  commissioners  having  once  made  an  assessment, 
h  the  proceedings  were  had  above  stated,  they  bad  no 
wer  to  act  in  the  matter,  and  that,  consequently,  said 
cessment  was  void.  4.  That  no  notice  was  given  to 
oners  that  (a   sewer  was   to  be  laid  and  their  lands 

5.  That  said  assessments  were  not  imposed  equally 
landing  in  like  relation,  and  depended  upon  the  caprice 

of  the  commissioners. 

Talcott,  for  the  petitioners. 

Start,  for  the  defendant. 

t  question  raised  by  the  petitioners  is  not  an  open  one  in 
■y.  2  Dillon  Munic.  Corp.  §§  596,  60S,  and  cases  cited ; 
mst.  Lira.  49S  et  se.q ;  Allen  v.  Drew,  44  Tt.  174.  The 
if  the  county  court  commissioners,  that  the  second 
t  made  by  the  street  commissioners  was  legal  and  valid, 
tct  in  law,  and  properly  affirmed  by  the  county  court 
facts  stated  in  the  petition  and  accompanying  papers,  it 
lat  the  first  assessment  of  the  street  commissioners  was 

ant  of  notice  to  the  parties  interested,  and  was  not 

in  conformity  with  the  statute.  Void  assessments  do 
de  a  subsequent  valid  one.     Himmetman  v,  Caprm,  86 

Brevort  v.  Detroit,  24  Mich.  822  ;  Lyman  v.  Burlington, 
5.  The  first  assessment  being  void,  it  was  of  no  force 
and  it  was  wholly  immaterial  whether  it  was  suffered  to 
the  treasurer's  office  or  not.  The  petitioners'  4th 
is  not  well  taken.     By  §  38  of  No.  88,  of  the  Lawn  of 

street  commissioners  were  authorized,  subject  to  the 
i  and  by-laws  of  the  city  council,  to  establish,  construct, 
,ain  sewers  for  the  city.  Under  this  statute,  the  city 
■e  to  decide  as  a  legislative  body,  whether  the  public 

necessity  require  the  construction  of  a  public  sewer, 
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without  any  reference  to  the  wishes  or  wants  of  the  owners  of 
lands  adjoining  the  street  through  which  it  is  to  be  laid.  The 
statute  makes  no  provision  for  notice  to  them,  and  none  is  required. 
The  general  statute  relating  to  the  making  of  highways,  has  no 
application  to  the  making  of  sewers,  except  as  to  the  manner  of 
giving  notice  to  parties  interested  that  they  are  to  be  assessed. 

The  petitioners  claim  that  the  assessments  made  upon  them  are 
illegal,  because  not  imposed  equally  upon  all  standing  in  the  like 
relation ;  that  the  amount  of  such  assessments  is  left  to  depend 
upon  the  whim  and  caprice  of  the  commissioners.  This  objection 
questions  the  constitutionality  of  the  law  under  which  the  assess- 
ments were  made ;  for  it  is  not  asserted  that  the  assessments  were 
not  made  in  accordance  with  the  act,  that  is,  in  proportion  to  the 
benefits  received,  which  is  the  rulo  of  apportionment  prescribed. 
It  is  well  settled  that  such  rule  of  apportionment  conflicts  with 
no  constitutional  requirements.  Allen  v.  Drew,  supra;  Cooley 
Const.  Lim.  pp.  477, 498, 499  ;  2  Dillon  Munic.  Corp.  §§  596-601. 

The  opinion  of  the  court  was  delivered  by 

Rotce,  J.  The  constitutional  power  to  confer  upon  municipal 
corporations  the  right  to  make  assessments  upon  the  property 
benefited,  for  the  purpose  of  defraying  the  expense  of  making 
Local  improvements,  has  been  generally  recognized  in  the  states  of 
the  Union,  and  expressly  affirmed  in  this  state  in  Allen  v.  Drew, 
14  Vt.  174.  See  2  Dillon  Munic.  Corp.  §  596,  and  notes.  Ex- 
perience has  shown  that  by  a  judicious  exercise  of  this  power 
where  it  has  been  conferred,  a  nearer  approach  to  equality  of  tax- 
ation has  been  arrived  at,  than  where  the  entire  burden  has  been 
permitted  to  rest  upon  the  property  of  the  municipality,  without 
regard  to  special  benefits  conferred.  There  is  nothing  in  this  case 
that  shows  that  any  injustice  was  done  to  the  petitioners  in  ascer- 
taining and  fixing  the  amount  for  which  they  were  assessed ;  and 
hence  the  petitioners'  right  to  the  writ  must  depend  upon  proof  of 
illegality  in  making  the  assessments.  The  first  objection  made 
by  the  petitioners,  as  affecting  the  legality  of  the  assessments,  has 
already  been  considered.  The  second,  that  the  commissioners 
erred  in  finding  as  matter  of  law,  that  the  assessments  appealed 
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from  were  legal  and  valid,  is  not  available,  because  it  was  wholly 
immaterial  what  the  judgment  of  the  commissioners  might  be,  as 
long  as  their  judgment  was  not  conclusive.  The  judgment  of 
the  court  to  whom  they  were  required  to  report,  might  be  made 
the  subject  of  complaint,  if  error  was  committed  by  them.  It  is 
further  claimed,  that  the  commissioners  having  made  the  assess- 
ments of  Dec.  18, 1871,  their  power  over  the  subject  was  thereby 
exhausted,  and  that  that  fact,  in  connection  with  the  proceedings 
that  were  had  in  relation  to  that  assessment,  should  be  treated  as 
an  estoppel  against  their  making  the  subsequent  one.  Whether 
the  making  of  the  first  assessment  would  so  operate  or  not,  must 
depend  upon  its  legality  and  validity.  Section  38  of  the  act  approv- 
ed Nov.  19,  1868,  authorized  the  street  commissioners  to  construct 
and  maintain  sewers  for  the  city,  and  provided  that  they  might 
assess  the  owners  of  land  adjoining  the  streets  through  which  such 
sewers  might  be  established ,  a  portion  of  the  expense  of  constructing 
the  same. 

But  in  making  such  assessments,  the  same  proceedings  were 
required  to  be  had,  as  were  in  the  same  act  provided  in  respect 
to  assessments  made  by  the  commissioners  upon  adjoining  land 
owners  in  case  of  laying  out  or  making  highways.    The  power 
to  assess  adjoining  land  owners  a   portion  of  the  expense  of 
making,  opening,  or  altering  highways,  was  conferred  by  §  2  of 
the  same  act ;  and  it  provides  that  such  assessments  may  be  made 
upon  giving  twelve  days'  notice  of  the  time  and  place  of  hearing, 
to  the  parties,  in  the  manner  provided  by  §  93,  of  ch.  24,  of  the 
Gen.  Sts.     By  the  record  sent  here,  it  appears  that  no  such  no- 
tice was  given.    In  all  cases  where  the  authority  to  perform  any 
act  which  will  affect  the  interests  of  parties,  is  conferred  by 
statute,  and  the  manner  of  its  performance,  and  of  obtaining  juris- 
diction over  the  parties  to  be  affected,  are  prescribed  by  statute, 
the  mode  of  proceeding  directed  is  mandatory,  and  must  be  strictly 
complied  with,  or  the  proceeding  will  be  utterly  void.     Potter's 
Dwarris,  224,  and  notes.     Applying  this  rule  to  this  assessment, 
we  are  brought  to  the  conclusion  that  it  was  void,  and  the  com- 
missioners might  well  proceed  as  if  it  had  never  been  made. 

The  only  remaining  objection  which  we  deem  it  important  to 
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notice,  is  the  alleged  want  of  notice  to  the  petitioners,  of  the  in- 
tention of  the  commissioners  to  establish  the  sewer.  The  estab- 
lishment and  construction  of  a  sewer  in  a  public  street,  is  not, 
ordinarily,  such  a  taking  of  private  property  for  a  public  use,  as 
requires  that  compensation  should  be  made.  It  is  to  be  treated 
rather  as  such  an  improvement  or  repair  of  the  street  as  the  com- 
missioners are  entitled  to  make.  A  case  might  arise  where  the 
construction  of  a  sewer  would  be  considered  as  an  additional  bur- 
den upon  the  land  ;  and  in  such  a  case,  the  party  owning  the  land 
would,  no  doubt,  be  entitled  to  compensation.  But  no  such  is 
made  here.  And  neither  the  letter  or  spirit  of  the  statutes  under 
which  the  commissioners  acted,  required  that  any  such  notice 
should  be  given. 

The  writ  of  certiorari  is  denied,  and  the  petition  dismissed  with 
costs. 


Levi  Underwood  v.  Edwin  A.  Bibchabd  and  John  B.  Page. 
Lease.    Covenant  far  Quiet  Enjoyment.    Elder  and  Better  Title. 

A  covenant  for  qniet  enjoyment  relates  to  the  lessor's  title  and  right  to  grant  the  prem- 
ises, and  to  the  possession  thereof  daring  the  term,  and  not  to  their  possession  and 
enjoyment  in  fact  by  the  lessee,  as  against  those  having  no  right  to  disturb  him. 
ft  is  a  covenant  that  the  lessee  shall  not  be  rightfully  disturbed  in  his  possession 
and  enjoyment  during  the  term,  not  that  he  shall  not  be  disturbed  at  all. 

The  defendants,  as  trustees,  leased  trust  property  to  the  plaintiff  which  was  in  the 
possession  of  third  parties  under  an  agreement  with  the  defendants'  predecessor  in 
the  trust  Said  parties  continued  in  possession  of  the  property  during  the  plain- 
tiff's term,  and  would  not  surrender  to  him.  It  did  not  appear  that  said  parties 
were  entitled  under  said  agreement,  to  hold  as  against  the  plaintiff,  nor  that  they 
bad  any  other  title  by  which  they  could  rightfully  keep  him  out.  Held,  that  the 
plaintiff  was  not  kept  out  by  title  elder  and  better  than  his  own. 

Covenant.    The  case  was  referred,  and  the  referee  reported 
that  the  defendants,  as  trustees  under  the  second  mortgage  of  the 
Butland  &  Burlington  R.  B.  Co.,  who  were  rightfully  in  the  pos- 
session and  management  of  said  railroad  and  its  prQperty,  on  the 
39 
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29th  of  March,  1866,  leased  a  store  in  Burlington,  the  property 
of  said  railroad,  to  the  plaintiff,  for  the  term  of  four  years  from 
the  first  day  of  May  then  next,  reserving  an  annual  rent ;  that  in 
said  lease  the  defendants  covenanted  with  the  plaintiff,  "  that  he 
and  his  assigns  shall  and  may  occupy  said  premises,  without  let  or 
hindrance,  for  said  term,  subject  to  the  covenants  and  agree- 
ments," &c,  which  was  the  covenant  declared  upon;  that  6aid 
premises  were,  at  the  execution  of  said  lease,  in  the. possession  of 
Van  Sicklen  &  Walker,  under  some  arrangement  with  one  Thomas 
Thatcher,  the  defendants'  predecessor  in  said  trust ;  that  soon 
after  the  plaintiff's  term  commenced,  he  demanded  possession  of 
said  premises  of  Van  Sicklen  &  Walker,  and  informed  them  of 
his  lease,  but  they  refused  to  surrender  possession ;  whereupon  the 
plaintiff  gave  the  defendants  notice  of  such  refusal,  and  was  told 
by  them  to  get  Van  Sicklen  &  Walker  out  of  possession ;  that 
the  defendants  made  no  effort  to  get  them  out  of  possession,  and 
that  the  plaintiff  did  nothing  further  to  get  possession,  except 
making  a  written  demand  on  Van  Sicklen  &  Walker  for  posses- 
sion ;  that  about  that  time,  Van  Sicklen  &  Walker  made  an  ar- 
rangement with  the  trustees  under  the  first  mortgage  of  said  rail- 
road, for  the  occupation  of  said  premises,  and  occupied  them 
thereunder  during  the  plaintiff's  whole  term  ;  and  that  the  plain- 
tiff paid  no  rent  to  the  defendants,  and  claimed  to  recover  the 
difference  between  the  rent  stipulated  in  the  lease  and  what  the 
rental  of  the  premises  were  actually  worth  above  that  sum.     The 
referee  decided  as  matter  of  law,  that  the  plaintiff  was  entitled  to 
recover,  and  allowed  him  as  damages  the  sum  claimed. 

The  court,  at  the  April  term,  1874,  Pierpoint,  Ch.  J.,  presid- 
ing, rendered  judgment  on  the  report  for  the  defendants ;  to  which 
the  plaintiff  excepted. 

The  plaintiff  pro  se. 

The  only  question  presented  is  whether  the  plaintiff  can  recover 
at  all.  The  referee  does  not  report  precisely  what  the  arrange- 
ment was  under  which  Van  Sicklen  &  Walker  came  into  posses- 
sion; nor  do  we  deem  it  important.  The  possession  of  Van 
Sicklen  &  Walker  was  by  arrangement  with  Thatcher,  and  coo- 
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tinued  under  the  defendants  ;  and,  as  the  defendants  were  in  pos- 
session of  the  whole  property,  including  this,  the  possession  of 
Van  Sicklen  &  Walker  was  the  possession  of  the  defendants.  If 
the  court  is  at  liberty  to  infer  anything  different,  then  it  must 
treat  Van  Sicklen  &  Walker  as  tenants  from  year  to  year,  and  en- 
titled to  hold  until  their  landlords  gave  them  notice  to  quit,  which 
they  never  did.  And  in  either  case,  the  plaintiff  was  kept  out  of 
possession  of  the  premises  by  the  defendants,  or  those  holding 
under  them,  in  violation  of  their  duty  and  covenants  in  said  lease. 
1  Wash.  Real  Prop.  346  et  seq.  ;  Dyett  v.  Pendleton,  8  Cow. 
727  ;  Lewis  v.  Payne,  4  Wend.  423  ;  Lawrence  v.  French,  25 
Wend.  442  ;  Shumway  v.  Collins,  6  Gray,  227  ;  Ludwellv.  New- 
man, 6  Term,  458  ;  Chatterton  v.  Fox,  5  Duer  (N.  Y.),  64.  The 
covenant  implied  in  the  lease  is,  that  the  lessors  owned  the  prem- 
ises and  had  the  possession,  and  would  deliver  the  same  to  the 
lessee.  Taylor  Land.  &  Ten.  §§  304,  309,  315.  The  express 
covenant  in  this  lease  is,  that  the  lessee  and  his  assigns  shall  and 
may  occupy  the  same  without  let  or  hindrance  for  said  term.  The 
effect  of  this  covenant  is,  that  there  shall  be  no  obstacle  to  the 
lessee's  taking  possession,  and  when  in  possession,  that  no  one  has 
a  right  to  molest  him  in  the  full  enjoyment  of  the  premises  accord- 
ing to  the  terms  of  the  lease.  Ludwell  v.  Newman,  supra  ;  Du- 
val v.  Craig,  4  U.  S.  Cond.  25  ;  Taylor  Land.  &  Ten.  §  314. 

Van  Sicklen  &  Walker,  if  they  were  not  in  as  servants  of  the 
defendants,  must,  from  the  facts  reported,  be  tenants  from  year  to 
year ;  and  neither  they  or  their  landlord  could,  without  mutual 
consent,  terminate  this  tenancy  without  six  months  notice  to  quit 
from  the  landlord,  or  like  notice  of  an  intention  to  quit  given  by 
the  tenant.  And  there  is  no  pretence  that  any  notice  was  given, 
and  hence  Van  Sicklen  &  Walker  could  hold  the  premises  against 
both  plaintiff  and  defendants.  Taylor  Land.  &  Ten.  §  54  et  seq., 
and  cases  cited.  This  is  no  wrongful  holding  over,  or  tenancy  at 
will  or  suffrance ;  and  if  so,  they  were  entitled  to  notice  of  the 
termination  of  the  tenancy.  Taylor  Land.  &  Ten.  §59  et  seq. 
If  they  were  treated  as  holding  adversely,  then,  by  statute,  al- 
though the  lease  would  be  void,  the  remedy  on  the  covenant  is 
good.    Under  our  statute  against  forcible  entry  and  detainer,  the 
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lessee  could  not  get  possession  except  by-  action  ;  and  no  prin- 
ciple of  law  will  compel  a  lessee  to  take  an  assignment  of  a  law 
suit  in  lieu  of  the  premises  leased.     Gen.  Sts.  451,  §§  26,  27. 

Daniel  Roberts,  for  the  defendants. 

The  declaration  counts  only  upon  the  express  covenant  in  the 
lease,  that  the  plaintiff  and  his  assigns  "  shall  and  may  occupy 
said  premises  without  let  or  hindrance,  for  said  term."  This  is 
well,  inasmuch  as  there  is  no  other  covenant,  or  none  of  any 
broader  extent.  If  a  covenant  could  be  implied  from  the  word 
lease,  which  is  quite  doubtful  (1  Wash.  Real  Prop.  427,  (3ded.) 
and  contra,  LovtHng  v.  Lovering,  13  N.  H.  518),  it  would  add 
nothing  to  the  force  of  the  express  covenant.  Moreover,  the  ex- 
press covenant  would  supersede  or  limit  the  implied.  Noah?* 
case,  4  Rep.  80  b. ;  Merrill  v.  Frame,  4  Taunt.  329 ;  Line  v. 
Stephenson,  4  Bing.  N.  C.  678  ;  s.  c.  5  Bing.  N.  C.  183.  The 
words  lease  and  demise,  imply  a  covenant  only  "  against  a  para- 
mount title,  and  against  acts  of  the  landlord  which  destroy  the 
beneficial  enjoyment  of  the  premises."  1  Wash.  Real  Prop.  427. 
And  "  a  covenant  of  quiet  enjoyment  in  a  lease,  whether  expressed 
or  implied,  relates  only  to  title,  and  not  to  the  undisturbed  enjoy- 
ment of  the  premises  demised,  where  there  has  been  no  eviction." 
lb.  428  ;  Taylor  Land.  &  Ten.  §  304  et  seq. 

The  contract  of  these  defendants  was  not  executory.  It  was 
not  an  agreement  to  lease,  and  so  a  mere  chose  in  action  before 
entry  but  a  present  demise  by  a  sealed  lease  creating  a  term  of 
four  years,  and  vesting  a  present  interest,  though  not  to  take  ef- 
fect in  possession  until  the  future  day  named.  The  plaintiff,  upon 
the  delivery  of  the  lease,  acquired  an  interest  in  the  term  which 
he  could  assign,  and  for  which  he  could  maintain  ejectment  with- 
out any  further  act  on  his  part,  if  possession  was  withheld  after 
his  right  of  entry  became  complete.  Taylor  Land.  &  Ten.  §§  176, 
312  ;  Whitney  v.  Allaire,  1  Comst.  305,  311 ;  Allaire  v.  Whitnty, 
1  Hill,  484  ;  Trull  v.  Granger,  4  Selden,  115.  This  covenant, 
that  the  plaintiff  might  occupy  without  "  let  or  hindrance,"  means 
lawful  let  or  hindrance.  It  is  not  a  covenant  against  the  unlaw- 
ful acts  of  strangers.    Taylor  Land.  &  Ten.  §§  305, 308.    It  does 
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not  appear  that  the  plaintiff  was  evicted  or  kept  out  of  posses- 
sion, by  a  superior  title  in  Van  Sicklen  &  Walker ;  nor  that  he 
was  kept  out  by  the  act  or  consent  of  the  defendants. 

But  the  defendants  are  not  liable  on  this  covenant  for  not 
actively  interfering  to  put  Van  Sicklen  &  Walker  out,  and  to 
pot  the  plaintiff  in,  when  no  right  to  the  possession  is  shown 
nor  even  claimed  to  have  been  in  Van  Sicklen  &  Walker — par- 
ticularly as  the  right  to  sue  was  not  in  the  defendants,  but  in 
the  plaintiff.  Cozens  v.  Stevenson,  5  S.  &  R.  421 ;  Sigmund  v. 
Howard,  29  Md.  324  ;  Mechs.  Ins.  Co.  v.  Scott,  2  Hilton,  C.  P. 
(N.  Y.  City),  550  ;  Gardner  v.  Keteltas,  3  Hill,  330 ;  Phelps  v. 
Sawyer,  1  Aik.  150  ;  University  of  Vt.  v.  Joslyn,  21  Vt.  52  ;  1 
Wash.  Real  Prop.  392,  428  ;  Taylor  Land.  &  Ten.  §  312,  313. 

If  this  covenant  could  be  tortured  into  an  agreement  to  put 
the  plaintiff  into  possession  on  reasonable  request,  even  then  a 
breach  is  not  shown — the  plaintiff  never  made  such  request. 

The  opinion  of  the  court  was  delivered  by 

Wheeler,  J.  The  covenant  declared  upon  and  claimed  to 
have  been  broken,  is  substantially  a  covenant  for  quiet  enjoyment. 
Such  a  covenant  relates  to  the  lessor's  title  and  right  to  grant  the 
premises  leased,  and  the  possession  of  them  during  the  term  of 
the  lease,  and  not  to  the  possession  and  enjoyment  of  them  in  fact 
by  the  lessee  as  against  those  who  have  no  right  to  disturb  him. 
It  is  a  covenant  that  he  shall  not  be  rightfully  disturbed  in  his 
possession  and  enjoyment  during  the  term,  and  not  that  he  shall 
not  be  disturbed  at  all  during  the  term.  1  Wash.  Real  Prop.  427 ; 
Taylor  Land.  &  Ten.  §§  304,  305,  306  ;  Knapp  v.  Marlboro,  29 
Vt.  282 ;  s.  c.  31  Vt.  674.  As  to  this,  there  is  not  much  con- 
troversy in  this  case.  The  important  question  made  is,  as  to 
whether  or  not  the  plaintiff  was  kept  out  of  possession  and  enjoy- 
ment by  a  title  that  was  elder  and  better  than  his  own.  The  re- 
port shows  that  the  defendants  were  rightfully  in  possession  of  the 
Rutland  and  Burlington  railroad  and  the  management  of  its  proper- 
ty, of  which  the  premises  leased  were  a  part,  and  that  Van  Sicklen 
&  Walker  were  in  possession  of  that  part  under  some  arrange- 
ment with  one  Thomas  Thatcher,  a  predecessor  in  right  of  the 
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its,  and  that  Van  Sicklen  &  Walker  refused  to  permit 
itiff  to  enter  and  enjoy  the  premises  during  the  term  for 
ey  were  leased ;  but  it  does  not  show  that  the  arrange- 
tier  which  Van  Sicklen  &  Walker  held,  entitled  them  to 
>n  after  the  commencement  of  the  plaintiff's  term,  nor 
7  had  any  other  title  by  which  they  could  have  rightfully 
plaintiff  out  of  possession.  It  cannot  be  presumed  that 
ngement  with  Thatcher  gave  Van  Sicklen  A  Walker  i 
hold  the  possession  for  any  length  of  time ;  nor  can  their 
taken  to  have  run,  until  shown  to  have  stopped.  So  far 
ase  shows,  they  were  mere  wrong-doers  in  their  holding 
ssian  against  the  plaintiff,  of  whom  the  plaintiff  could 
ovei'ed  it,  with  damages  for  the  detention  of  it  from  him, 
per  action.  Therefore  it  docs  not  appear  but  that  the 
got  all  that  the  defendants  covenanted  he  should  have, 
n  effect,  was,  that  he  should  have  the  right  to,  and 
iwfully,  occupy  during  the  term,  without  lawful  let  or 
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Seymour  Austin  v.  Emert  Austin. 

Contract. 

The  plaintiff  voluntarily,  and  without  cause,  abandoned  a  contract  to  build  a  house 
for  the  defendant,  before  the  completion  thereof,  and  sued  to  recover  the  contract 
price.  The  defendant  presented  in  offset  a  claim  for  work  done  and  expense  in- 
curred by  himself  on  said  job,  and  for  work  necessary  to  be  done  thereon  to  com- 
plete the  same,  and  for  damage  for  the  non-completion  thereof  by  the  plaintiff, 
which  was  allowed  by  the  referee.  Held,  that  the  defendant  thereby  received  an 
equivalent  for  the  performance  of  said  contract,  and  that  the  plaintiff  was,  there- 
fore, entitled  to  recover  the  contract  price. 

Assumpsit.     The  case  was  referred,  and  the  rcferree  reported 
that, 

"  In  the  spring  of  1872,  the  plaintiff  contracted  with  the  de- 
fendant to  do  the  carpenter  and  joiner  work  on  a  certain  house, 
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for  $225  and  the  board  of  himself  and  men  while  doing  the  job. 
The  defendant  was  to  pay  the  plaintiff  $75  when  the  frame  was 
up,  and  the  balance  upon  the  completion  of  the  job  ;  and  did  pay 
him,  from  time  to  time,  money,  and  delivered  him  goods,  to  apply 
upon  the  contract.  Towards  the  last  of  October,  1872,  the  plain- 
tiff, without  cause,  and  before  said  job  was  completed,  voluntarily 
abandoned  the  contract,  and  refused  to  finish  the  house,  telling 
the  defendant  he  should  do  nothing  more  upon  the  job.  The  de- 
fendant in  reply  to  this  said  to  the  plaintiff,  that  if  he  quit  the  job 
he  would  not  pay  him  anything  more.  There  was  no  testimony 
tending  to  show  that  the  plaintiff  ever  gave  the  defendant  any 
other  notice  than  the  one  above  referred  to,  of  his  intention  to 
quit.  This  was  Saturday  evening.  The  same  evening,  and  im- 
mediately after,  the  defendant  and  one  of  the  plaintiff's  sons  got 
into  an  altercation  that  resulted,  after  the  plaintiff  had  stepped  in 
to  prevent  a  fight,  in  the  defendant's  ordering  the  plaintiff,  '  with 
all  his  gang,'  out  doors ;  and  they  went,  and  stayed  over  night 
at  a  neighbor's  house.  The  plaintiff  did  not  return  to  the  defend- 
ant's house  and  finish  the  job,  nor  did  the  defendant  request  him 
to.  The  plaintiff '8  abandonment  of  the  contract  and  notice 
thereof  to  the  defendant,  was  the  same  evening,  and  just  previous 
to  the  breaking  out  of  the  quarrel." 

The  referee  allowed  the  plaintiff  the  full  contract  price  of  the 
job.  The  defendant  presented  an  account  in  offset,  for  work  done 
and  expense  incurred  by  himself  on  said  job,  and  for  work  neces- 
sary to  be  done  to  complete  the  same,  and  for  damage  for  the 
plaintiff's  not  completing  the  same  according  to  the  contract; 
which  account  the  referee  adjusted  and  allowed,  and  found  for  the 
plaintiff  to  recover  a  balance  of  $25.84,  subject  to  the  opinion  of 
the  court  on  the  facts  stated.  The  court,  at  the  September  term, 
1874,  Royce,  J  ,  presiding,  rendered  judgment  on  the  report  for 
the  plaintiff ;  to  which  the  defendant  excepted. 

Benton,  Hill  £  Cross,  for  the  defendant,  cited  Sargeant  v.  Ezrs. 
of  Sargeant,  18  Vt.  330 ;  Kettle  v.  Harvey  #  Tr.  21  Vt  301. 

Noble  £  Smith  and  Bryant  Hall,  for  the  plaintiff,  cited  Johns 
v.  Stevens  et  al.  3  Vt.  308 ;  Hazeltine  v.  Smith,  3  Vt.  585 ; 
Stevens  v.  Pearson,  5  Vt.  503 ;  Steen  et  al.  v.  Wordsworth,  17 
Vt.  297  ;   White  et  al.  v.  White,  ear.  21  Vt.  250. 


J 
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The  opinion  of  the  court  was  delivered  by 

Wheeler,  J.  The  plaintiff  having  "  without  cause  and  before 
said  job  was  completed,  voluntarily  abandoned  the  contract  and 
refused  to  finish  the  house,"  probably  could  not  have  recovered 
anything  for  what  he  had  done,  had  the  defendant  done  nothing 
more  with  him  about  it.  But  when  the  defendant  brought  in  an 
account  of  labor  done  and  expense  incurred  by  himself  on  the 
job,  and  of  work  necessary  to  complete  the  job,  as  a  claim  in  his 
favor  against  the  plaintiff,  with  a  claim  for  other  damages  for  not 
completing  the  contract,  in  answer  to  the  plaintiff's  action  for  the 
contract  price,  and  had  the  same  allowed  to  him  in  that  action, 
he  received  an  equivalent  for  the  performance  of  the  contract, 
and  in  effect  made  it  the  same  as  if  the  plaintiff  had  performed  it, 
and  entitled  the  plaintiff  to  be  allowed  the  contract  price  at  the 
same  time,  as  a  claim  in  his  favor  against  the  defendant.  The 
referee  appears  to  have  adjusted  the  claims  of  the  parties  accord- 
ing to  this  view,  and  the  judgment  of  the  county  court  upon  his 
adjustment  as  reported,  is  correct. 

Judgment  affirmed. 


Geobge  W.  Bassett  and  Abram  French  v.  The  St.  Albans  Ho- 
tel Company,  The  Welden  Hotel  Company,  Worthington 
C.  Smith,  Bradley  Barlow,  H.  N.  Barber,  Asahel  S.  Hyde, 
WiLBUfe  P.  Davis,  Edward  A.  Smith,  Martin  A.  Seymour, 
and  George  O.  Hunt. 

[In  Chancery.] 

Corporation.     Fraudulent   Conveyance.      Chancery.     Statute  of 

Limitations. 

U  the  officers  of  an  insolvent  corporation  should  neglect  to  call  in  unpaid  subscriptions 
due  the  company  from  solvent  stockholders,  it  would  be  the  duty  of  the  court  of 
chancery,  if  such  stockholders  were  parties  to  the  bill,  to  decree  payment  to  a  judg- 
ment creditor  of  the  company,  to  at  least  the  extent  of  such  unpaid  subscriptions 
that  were  collectable.    Ross,  J. 

40 
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a  statute  inakrai  the  office™  of  a  corporation  personally  liable  m  an  nclitn 
icd  on  the  stutute,  for  all  debts  of  the  corporation  contracted  daring  the  period 
ly  neglect  or  refusal  of  such  officers  to  perform  certain  statutory  duties,  a  cral- 
of  such  corporation  cannot  enforce  such  liability  in  chancery — his  remedy  is 
ilcte  at  law,  upon  the  statute. 

ability  accrues  when  the  debt  is  thus  contracted,  and  the  statute  of  limitations 
t  arrested  thereon  by  the  recovery  of  a  judgment  on  such  debt  against  ihe  por- 
tion. 

peal  from  the  court  of  chancery.  The  case  was  heard  on 
answer,  traverse,  and  proofs,  at  the  September  term,  1873, 
:e,  Chancellor,  when  the  bill  was  dismissed,  pro  forma,  with 
Appeal  by  the  orators.  The  opinion  states  the  points 
i. 

wis  $  Adams,  for  the  orators. 

He  &  Smith,  for  the  defendants. 

e  opinion  of  the  court  was  delivered  by 
S3,  J.  The  orator  Bassott  having  obtained  judgment  at  law 
st  the  St.  Albans  Hotel  Company,  and  having  taken  out  ex- 
:>□  ou  the  judgment  and  placed  the  same  in  a  officer's  hands, 
has  returned  it  unsatisfied,  sold  and  assigned  that  judgment 
)  orator  French.  The  orator  French  brought  this  bill  against 
iotel  company  and  the  other  defendants,  who  were  officers  of 
company,  and  claims  that  the  court  of  chancery,  on  the  bill, 
er,  and  proofs,  ought  to  have  decreed  that  the  defendants  should 
lim  the  amount  of  that  judgment.  He  claims  that  he  isenti- 
,o  this  relief  on  several  grounds. 

•at.  He  alleges  and  claims  that  it  is  substantiated  by  proof, 
the  hotel  company  is  insolvent,  and  that  there  is  an  unpaid 
ice  due  the  company  from  solvent  stockholders,  which  the 
defendants,  as  officers  of  the  company,  have  neglected  to 
n.  If  this  ground  for  relief  were  established,  and  the  de- 
ent  stockholders  were  parties  to  the  bill,  it  would  have  been 
iuty  of  the  court  of  chancery  to  have  granted  the  orator 
:h,  relief,  to  the  extent  at  least  of  the  amount  of  the  unool- 
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lccted  subscriptions  now  collectable  against  solvent  stockholders. 
We  do  not  think  the  orator  has  established  that  there  are  any  uncol- 
lected subscriptions  due  the  defendant  company  ;  and  if  there 
were  such,  the  statute  of  limitations  relied  upon  by  the  defendants, 
would  be  a  bar  to  the  collection  of  such  subscriptions,  as  the  lia- 
bility of  such  defendants,  and  right  of  the  company  to  enforce  the 
collection  of  such  subscriptions,  accrued  more  than  six  years  be- 
fore this  bill  was  filed. 

Second.  The  orator  avers  that  the  sale  and  conveyance  of  the 
property  to  the  Wclden  Hotel  Company,  was  fraudulent.  This 
claim  is  also  unsupported  by  the  proofs.  Were  it  established,  the 
orator  should  have  levied  on  the  property  before  coming  to  the 
court  of  chancery  for  aid.  If  that  sale  and  conveyance  were 
fraudulent  as  to  the  orator,  by  reason  of  his  being  a  creditor  of  the 
defendant  company,  he  could  and  should  have  taken  the  property 
in  satisfaction  of  his  judgment,  and  then  the  court  could  have  de- 
creed the  sale  and  conveyance  of  so  much  of  the  property  as  he 
had  taken,  void.  As  the  orator  now  stands,  the  court  of  chancery 
could  not  have  granted  him  any  relief  on  this  ground,  without 
setting  aside  the  entire  sale  and  conveyance.  For  aught  that  is 
alleged  or  shown,  that  sale  and  conveyance  might  have  been  valid- 
between  the  parties  thereto,  and  only  void  as  to  creditors  of  the  de- 
fendant company.  Hence  the  orator  should  have  seized  upon  and 
set  off  in  satisfaction  of  his  debt  a  specific  portion  of  the  property,  so 
that  the  court  of  chancery  could  have  decreed  the  sale  and  con- 
veyance void  as  to  that  portion  only,  and  have  allowed  them  to 
stand  good  between  the  parties  as  to  the  remainder  of  the 
property. 

Third.  The  orators  claim  that  at  the  time  the  indebtedness  to 
Bassett  was  contracted,  the  directors  and  officers  of  the  defendant 
company  had  contracted  debts  in  the  name  of  the  company,  in  vio- 
lation of  the  act  of  incorporation,  to  an  amount  exceeding  three- 
fourths  the  capital  paid  in  or  secured  to  the  company,  and  in  this 
way  had  rendered  themselves  personally  liable  for  the  debt  due 
the  orators.  The  act  of  incorporation  is  silent  in  regard  to  the 
effect  of  such  violation  of  the  charter.  Sec.  5  of  the  act  subjects 
the  corporation  to  the  provisions  of  ch.  86  of  the  Gen.  Sts.  in 


FRANKLIN  COUNTY, 


Barnes  e.  Ovltt. 


to  private  corporations.  Sec.  63  of  ch.  86  provides,  that  for 
tiori  of  the  charter,  the  directors  and  officers  shall  be  liable 
ction  brought  on  that  section.  This  provision  affords  the 
ample  remedy  for  such  violation  at  law,  and  precludes 
*om  pursuing  the  defendants  in  chancery.  We  also  think 
the  orators'  remedy  in  this  particular  was  in  chancery, 
(indents  could  avail  themselves  of  the  statute  of  limitations 
of  the  orators'  right  of  recovery.  The  right  of  action  ac- 
;o  the  orators,  if  at  all,  when  the  debt  to  Bassett  was  con- 
,  and  the  statute  then  commenced  to  run.  The  judgment 
against  the  defendant  company,  did  not  in  any  manner  in- 
his  right  of  action,  if  the  orators  had  such  a  right,  and  did 
irate  to  stay  the  running  of  the  statute.  Upon  any  view  of 
«  presented  by  the  orators,  we  find  no  error  in  the  decree 
court  of  chancery  dismissing  the  bill  ;  and  that  decree  is 
d,  and  the  cause  remanded. 


Junius  Bahnes  v.  Ubi  G.  Ovitt. 
School  District.     Taxes. 


iat  legislation  has  not  altered  the  law  an  declared  in  Spear  v.  Braintrrt,  8) 
,  that  the  alterations  made  Id  the  grand  list  of  the  several  town*,  by  lie 
;ing  committee  of  the  legislature,  only  affect  state  taxes. 

4PASS  de  bonis,  with  a  count  in  trover.  Plea,  the  general 
vitu  notice  of  special  matter,  and  trial  by  the  court,  April 
(873,  Rotce,  J.,  presiding.  Judgment  for  the  plaintiff, 
:ceptions  by  the  defendant.     The  case  appears  from  the 


?.  Royce,  for  the  defendant,  contended  that  by  the  vnte  of 
»n,  said  districts  were  disorganized,  and  a  new  district 
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formed ;  and  cited  Gen.  Sts.  ch.  22,  §§  20,  21,  23  ;  Converse  v. 
Porter,  45  N.  H.  385  ;  Williams  v.  School  District,  21  Pick.  75 ; 
Adams  v.  Crook  et  al.  7  Gray,  411 ;  Bacon  v.  School  District,  97 
Mass.  421 ;  Woodcock  v.  Bolster,  35  Vt.  632  ;  Goodwin  v.  Per- 
kins, 39  Vt.  598.  Also,  that  the  list  as  averaged  and  equalized  by 
the  state  committee,  was  not  the  list  on  which  school  taxes  should 
be  assessed ;  and  cited  Gen.  Sts.  ch.  83,  §  43  ;  Spear  v.  Brain- 
tree,  24  Vt.  414. 

JET.  R.  Start,  for  the  plaintiff,  argued  that  by  said  vote,  district 
No.  12  was  disorganized,  and  its  territory  annexed  to  No.  4,  and 
that  No.  4  continued  in  existence  as  effectually  as  before  said 
vote  ;  and  cited  the  Gen.  Sts.  ch.  22,  §§  20,  22 ;  Thomas  v.  Gib- 
son,  11  Vt.  607  ;  Greenbanks  v.  Boutwell,  43  Vt.  207.  Also, 
that  the  list  as  averaged  and  equalized  by  the  state  committee, 
was  the  list  on  which  school  taxes  should  be  assessed ;  and  cited 
Henry  v.  Chester,  15  Vt.  460. 

The  opinion  of  the  court  was  delivered  by 

Redpield,  J.  This  action  is  trespass,  with  a  count  in  trover, 
for  the  taking  and  conversion  of  certain  personal  property.  The 
taking  is  admitted,  and  the  act  justified  under  the  claim  that  the 
defendant  was  collector  of  school  district  No.  4  in  Bakersfield, 
and  that  the  property  was  sold  in  satisfaction  of  certain  school 
district  taxes. 

I.  The  town  voted  to  "unite  districts  No.  4  and  12  into  one 
district,  and  called  district  No.  4."  The  town  treated  the  district 
thus  formed  as  new  and  unorganized,  and  proceeded  to  organize 
the  district  under  the  statute ;  and  the  defendant  was  elected  col- 
lector of  taxes  under  such  organization.  It  is  claimed  that  dis- 
trict No.  4  continued  and  subsisted  as  a  corporation,  enlarged  by 
added  territory,  and  therefore  the  new  organization  was  without 
warrant  of  law  and  void.  In  the  case  of  Greenbanks  v.  Bout- 
well,  43  Vt.  207,  the  territory  of  one  district  was  annexed  to  an- 
other district,  and  by  the  terms  of  the  vote  the  corporate  exist- 
ence of  the  latter  remained.  There  was  simply  territory  added 
to  an  existing  district.     But  in  this  case  two  distinct  corporations, 
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with  population  and  territory,  are  "  united  "  and  blended  into 
u  one  district"  Thus  fai  there  is  no  reason  to  say  that  No.  12 
rather  than  No.  4  became  extinct,  and  merged  in  the  other. 
They  were  merged  "  into  one  district."  The  vote  then  proceeds 
to  give  these  smelted  ingredients  a  name — to  be  u  called  district 
No.  4."  If  there  was  no  new  district,  there  was  no  need  to  de- 
termine its  designation.  If  there  was  no  birth,  there  was  do 
call  for  a  name.  The  annexation  of  the  territory  of  one  district 
to  another  existing  with  full  corporate  organization,  leaves  the 
latter  as  before,  except  larger  in  its  proportions.  But  the  uniting 
of  two,  and  blending  them  into  one,  merges  two  into  one,  and  that 
one  becomes  distinct  from  either,  and  necessarily  new.  It  was 
competent  for  the  town  to  have  added  the  territory  of  No.  4  to 
No.  12,  and  thereby  left  No.  12  a  subsisting  school  district,  with 
added  territory ;  or  the  converse,  and  thus  left  No.  4  a  continu- 
ing school  district.  And  the  substantial  result  is  the  same  as  if 
the  two  were  united  and  merged  into  one.  But  the  form  and 
manner  of  doing  it  is  quite  different.  The  one  preserves  the  cor- 
porate existence  of  one  district ,  the  other  merges  and  annuls 
both.  We  think  the  new  organization  under  the  provisions  of 
the  statute,  regular  and  valid. 

II.  The  committee  of  the  legislature  for  equalizing  the  grand 
list,  added  30  per  cent,  to  the  appraisal  of  real  estate,  at  the  ses- 
sion in  1870,  and  these  taxes  were  assessed  on  the  column  in  the 
grand  list  of  Bakersfield  to  which  the  30  per  cent,  was  not  added; 
and  it  is  claimed  that  this  was  unlawful,  and  rendered  the  assess- 
ment void.  In  Henry  v.  Chester,  15  Vt.  460,  such  assessments, 
under  the  statutes  then  in  force,  were  held  irregular  and  void. 
While  in  Spear  v.  Braintree,  24  Vt.  414,  it  was  held  that  snch 
alterations  of  the  grand  list  by  the  committee  of  the  legislature, 
could  only  affect  state  taxes.  This  case  was  decided  under  the 
statute  of  1841.  It  is  claimed  that  the  act  of  1855,  Gen.  Sts.  521, 
§  30,  with  the  act  of  1867,  Gen.  Sts.  963,  No.  43,  have  restored 
the  statute  to  its  condition  when  Henry  v.  Chester  was  decided. 
The  former  act  provides  that  "  the  grand  list  shall  be  completed 
for  the  assessment  of  town,  school,  fire-district,  and  highway  taxes* 
and  lodged' in  the  town  clerk's  office  on  or  before  the  15th  of 
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May ;  and  state,  school,  and  county  taxes  shall  be  assessed  on  the 
same  list,  excepting  the  years  in  which  real  estate  is  appraised." 
This  distinctly  states  that  the  grand  list  for  town  and  school  taxes 
shall  be  completed  and  filed  in  the  town  clerk's  office  on  or  before 
the  15th  of  May  ;  and  this,  without  qualification.  And  then  pro- 
ceeds to  say  that  state,  school,  and  county  taxes  shall  be  assessed 
on  the  same  list,  "  excepting  the  years  in  which  real  estate  is  ap- 
praised." The  31st  section,  p.  521,  Gen.  Sts.,  being  the  act  of 
1855,  with  certain  additions  in  1860  and  1863,  provides  for  aver- 
aging and  equalizing  among  the  towns  of  a  county,  by  a  con- 
vention of  listers,  and  among  the  several  counties,  by  a  committee 
of  the  legislature,  and  declares  that  such  "  shall  be  the  list  upon 
which  state  taxes  shall  be  assessed  for  the  next  five  years."  The 
20th  section,  ch.  83,  p.  519,  Geo.  Sts.,  requires  the  listers  to  make 
an  appraisal  of  real  estate,  and  declares  that  "  such  appraisal, 
subject  to  such  alterations  or  corrections  as  shall  be  made  by  the 
convention  of  assessors  and  averaging  committee,  shall  be  the 
basis  of  taxation  for  the  next  five  years."  The  30th  section  de- 
clares that  such  list,  without  "  such  alterations  or  corrections," 
shall  be  the  basis  of  town,  school,  and  highway  taxes.  And  the 
31st  section  declares  that  such  list,  with  "  such  alterations  and 
corrections,"  shall  be  the  basis  for  assessing  state  taxes.  The 
index  and  marginal  notes  of  the  Gen.  Sts.,  indicate  that  the  learned 
gentleman  who  compiled  and  edited  the  work,  regarded  that  the 
grand  list  was  to  be  "  completed  "  for  the  assessment  of  town  and 
school  taxes,  while  u  alterations  and  corrections  "  were  to  be  made 
on  the  same  for  the  basis  of  assessment  of  state  taxes  ;  and  we 
have  discovered  no  purpose  of  the  legislature  in  the.  subsequent 
legislation,  to  alter  the  rule  adjudicated  and  established  in  Spear 
v.  Braintree,  supra 

The  judgment  of  the  county  court  is  therefore  reversed,  and 
cause  remanded. 


FRAUKLIN  COUNTY, 

Brainard  et  ale.  v.  Horse. 


rence  brainard,  john   g.   smith,  and  joseph  cuue, 
Trustees  and  Receivers,  v.  James  Morse/ 

[In  Chancery.] 

Bill  of  Review. 

itle  a  party  to  review  a  decree  on  the  ground  of  newly  discovered  evidence,  he 
t  show,  not  only  that  the  evidence  discovered  lb  material,  and  would  probehlj 
ige  the  result,  but  also  that  it  was  not,  aud  could  not  have  been  by  the  oh  oi 
onable  diligence,  discovered  before  the  former  trial. 

jtition  for  review  of  a  decree  of  the  court  of  chancery  in 
r  of  this  defendant,  made  in  a  case  between  him  as  orator, 
these  petitioners  as  trustees  and  receivers  operating  the  Yt 
ral  and  the  Vt.  &  Canada  Railroads,  as  defendants.  The 
sufficiently  appears  in  the  opinion. 

•.wty,  Noble  ft  Smith,  for  the  petitioners. 

for  petitionee. 

le  opinion  of  the  court  was  delivered  by 
heeler,  J.  To  entitle  the  petitioners  to  the  relief  prayed 
i  this  petition,  it  is  incumbent  on  them  to  show,  not  only  that 
vidence  they  ask  an  opportunity  to  use,  would  be  material, 
would  probably  change  the  result,  substantially,  but  also  that 
.8  not  discovered  by  them  before  the  former  trial,  and  conld 
iave  been  by  the  use  of  reasonable  diligence. 
,e  evidence  they  wish  to  use  is  the  testimony  of  James  Cnr- 
inna  Curtis  his  wife,  and  Thomas  Lynch  his  servant;  and 
wish  to  use  it  to  show  that  the  damages  sustained  by  the  pe- 
iee,  were  not  so  great  as  he  claimed  and  recovered  for  in  the 
ar  proceeding.  That  claim  was  for  the  loss  of  sheep  con- 
id  by  the  petitionee  to  James  Curtis,  at  Manchester,  N.  H.,  in 

*  This  case  was  decided  at  the  January  term,  1ST0. 
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1858.  The  claim  was  made  as  early  as  1859,  and  the  agents  and 
attorneys  of  the  petitioners  having  charge  of  this  part  of  their 
business,  then  knew  of  the  nature  and  extent  of  the  claim,  and 
where  and  how  the  loss  was  claimed  to  have  occurred.  They 
knew  that  the  sheep  in  question  were  consigned  to  Curtis  at  Man- 
chester, N.  H. ;  and  had  they  desired  to  investigate  the  existence 
or  extent  of  the  petitionee's  loss  further  than  to  rely  upon  his 
claim  in  that  respect,  they  knew  to  whom  and  where  to  apply  for 
information,  and  where  it  was  most  likely  to  be  found,  that  was, 
to  Curtis,  at  Manchester.  Had  they  applied  to  him  then,  they 
might  have  learned  all  that  they  claim  to  have  since  discovered. 
They  do  not  appear  to  have  made  any  effort  whatever  in  that  di- 
rection until  after  the  petitionee  had  taken  his  testimony,  and  then 
only  far  enough  to  learn  that  Curtis  had  gone  somewhere  West. 
Mrs.  Curtis,  all  the-  while,  resided  at  Manchester,  and  had  the 
agents  of  the  petitioners  wished  her  testimony  they  could  have 
obtained  it  easily,  and  also  could  have  ascertained  where  Mr. 
Curtis  was,  and  how  to  communicate  with  him. 

It  is  not  shown  or  claimed  but  that  Lynch  has  all  the  while 
been  where  his  testimony  could  have  been  had.  No  application 
to  Mrs.  Lynch  to  find  out  where  her  husband  was,  or  what  could 
be  proved  by  her,  is  shown  to  have  been  made ;  and  nothing  is 
shown  to  have  been  done  to  get  the  testimony  of  Lynch. 

Those  persons  who  had  the  care  of  the  case  for  the  petitioners, 
seem  to  have  preferred  to  let  it  stand  upon  the  showing  of  the  pe- 
titionee, rather  than  be  to  the  trouble  and  expense  of  obtaining 
the  testimony  of  these  witnesses.  They  almost  entirely  omitted 
to  do  anything  about  this  part  of  the  case  ;  not  even  doing  enough 
to  find  out  what  they  could  prove  by  witnesses  all  the  while  acces- 
sible. This  was  not  reasonable  diligence,  even  if  it  can  be  said 
that  it  was  any  diligence.  Sound  policy  requires  that  when  par- 
ties have  had  a  reasonable  opportunity  to  get  their  proofs,  and 
have  them  heard  and  passed  upon,  there  should  be  an  end  to  liti- 
gation ;  any  other  rule  would  be  intolerable. 

Decree  affirmed,  and  case  remanded. 
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Burgess  &  Foster  v.  Geo.  P.  Harris  &  Co. 


Principal  and  Agent.     Ratification  of  Acts  of  Agent. 

The  defendants'  agent  pledged  their  credit  to  the  plaintiffs  for  goods  to  be  detireied 
to  K.,  their  subcontractor.  The  defendants  agreed  to  pay  therefore  if  they  had  raf- 
ficient  funds  in  their  hands  belonging  to  K.,  which  they  had.  K.  examined  his  ac- 
count with  the  plaintiffs  at  the  defendants*  request,  and  the  defendants  deUrered  t 
statement  thereof  to  said  agent,  who  proceeded  to  pay  a  part  of  the  account  Held, 
that,  although  said  agent  might  have  exceeded  his  authority,  the  defendants  had 
adopted  and  ratified  his  act,  and  were  bound  by  his  promise. 

General  assumpsit.  The  case  was  referred,  and  the  referee 
reported  the  following  facts.  The  plaintiffs  were  grocers  at  St 
Albans.  The  defendants  were  railroad  contractors,  and  contracted 
to  build  the  Missisquoi  Sail  road  from  St.  Albans  to  Richford,  and 
had  sublet  the  building  of  a  portion  thereof  to  one  King.  Id 
May,  1871,  King  told  Burgess  he  was  going  back  to  work  on  his 
job,  and  should  want  goods  from  plaintiffs'  store,  but  did  not  want 
to  draw  orders  therefor  on  the  store,  but  wanted  the  pluintiffs  to 
render  monthly  statements  thereof  to  the  defendants,  for  payment, 
which  Burgess  agreed  to.  Burgess  saw  Richardson,  the  defend- 
ants' paymaster,  and  told  him  what  King  wanted,  and  he  said  that 
would  be  satisfactory  to  the  defendants.  Richardson's  business 
was,  to  pay  all  bills  to  the  defendants'  workmen,  and  pay  other 
bills  only  by  direction  of  the  defendants  ;  and  he  had  previously 
paid  bills  to  the  plaintiffs,  and  to  Shattuck  &  Stranalian,  by  direc- 
tion of  Hicks,  one  of  the  defendants.  The  plaintiffs  had  bo 
knowledge  of  any  limitation  of  Richardson's  authority  to  contract 
debts  on  the  defendants'  account,  but  believed,  from  their  previous 
dealings  with  hiin  and  the  defendants,  that  he  had  full  authority 
in  that  behalf.  On  the  30th  of  said  May,  Richardson  gave  King  a 
letter,  addressed  to  the  defendants  and  said  Shattuck  &  Strana- 
han,  of  the  the  tenor  following :  "  If  L.  D.  King  wants  any  gotris, 
let  him  have  them  ;  we  will  see  it  paid  every  15th.  Geo.  F.  Har- 
ris &  Co.,  by  Richardson."  The  plaintiffs,  relying  on  said  letter 
and  the  credit  of  the  defendants,  let  King  have  goods  at  divers 
time,  amounting  in  all  to  $1364.68,  and  charged  them  to  King  at 
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his  request,  and  for  his  convenience  in  settling  with  the  defendants. 
Afterwards,  Richardson,  at  Hicks's  request,  delivered  the  defend- 
ants' note  for  $800  to  the  plaintiffs,  directing  them  to  apply  $600 
of  it  on  King's  account,  and  $200  on  Ghadwick's  account,  here- 
after mentioned,  which  the  plaintiffs  did;  and  Richardson  upon 
that  occasion,  looked  over  both  said  accounts,  and  said  that  was 
all  they  could  pay  then.  Before  this,  the  plaintiffs  had  rendered 
King  s  acconnt  to  the  defendants.  It  was  understood  between 
Hicks  and  Richardson,  that  if  the  defendants  had  sufficient  funds 
in  their  hands  belonging  to  King,  they  would  pay  his  account  to 
the  plaintiffs.  Hicks  requested  King  to  look  over  his  account 
with  the  plaintiffs  ;  because  the  defendants  did  not  want  to  pay 
the  account,  and  then  have  trouble  in  settling  with  King.  Ac- 
cordingly, King  looked  ovor  said  account,  agreed  with  the  plain- 
tiffs upon  the  amount  thereof,  and,  at  Hicks's  request,  gave  the 
amount  to  Richardson.  The  defendants  had  funds  in  their  hands 
belonging  to  King,  sufficient  to  pay  his  account,  which  they  after- 
wards paid  to  him.  King  was  poor,  and  the  plaintiffs  would  not 
have  sold  the  goods  on  his  credit. 

Said  Ghadwick  was  a  subcontractor  under  the  defendants,  and 
had  bought  goods  of  the  plaintiffs  ;  and  when  Ghadwick  and  the 
defendants  settled,  Hicks  requested  him  to  get  a  statement  of  his 
account  with  the  plaintiffs,  which  he  did,  and  the  defendants  re- 
tained the  amount  thereof  in  their  hands,  and  agreed  with  Ghad- 
wick to  pay  the  same  to  the  plaintiffs,  which  they  never  did,  but 
retained  the  money  in  their  own  hands.  The  referee  allowed  the 
balance  due  on  both  of  said  accounts,  subject  to  the  opinion  of 
the  court  on  the  facts  found.  The  court,  at  the  April  term,  1874, 
Boycb,  J.,  presiding,  rendered  judgment  on  the  report  for  the 
plaintiffs.     Exceptions  by  the  defendants. 

Noble  £  Smith  and  Bryant  Hall,  for  the  defendants. 

Davis  £  Adams,  for  the  plaintiffs. 

The  acts  of  an  agent  clothed  with  apparent  authority,  bind  his 
principal.  Beecher  v.  Grand  Trunk  Railway  Co.,  43  Vt.  133  ; 
1  Am.  Lead.  Cas.  689  ;  Pickering  v.  Busk,  15  East,  38.    These 
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acts  of  defendants  show  that  they  considered  themselves  holden  to 
pay  the  claim,  and  amount  to  a  ratification  of  the  agency  of  Rich- 
ardson. Walch  et  ah.  v.  Pierce,  12  Vt.  130 ;  Bigehw  el  alt.  v. 
Denison,  23  Yt.  564.  The  promise  made  by  Richardson  as  de- 
fendants' agent,  was  an  original  undertaking,  and  not  within  the 
Statute  of  Frauds.  King  was  irresponsible,  and  plaintiffs  gave 
no  credit  to  him — they  relied  solely  upon  the  credit  of  the  de- 
fendants. Hodge*  v.  Hall,  29  Vt.  209 ;  Buehee  v.  Allen,  31 
Yt.  631. 

A  fund  sufficient  in  amount  was  left  by  Ghadwick  in  the  de- 
fendants' hands  for  the  express  purpose  of  paying  this  account. 
This  sum  the  defendants  promised  Ghadwick  to  pay  to  the  plain- 
tiffs. This  promise  was  sufficient  to  support  an  action  in  plaintiffs' 
name  against  the  defendants.  Hall  v.  Mdrston,  17  Mass.  575; 
Mullen,  admr.  v.  Whipple,  1  Gray,  317  ;  Del.  ft  H.  Canal  Co.  v. 
The  Westchester  County  Bank,  4  Denio,  97  ;  EUwood  v.  Monk,  5 
Wend.  235. 

* 
The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  The  defendants  were  railroad  contractors,  and 
sublet  a  section  to  L.  D.  King.  King  was  irresponsible.  The 
plaintiffs  delivered  goods  to  King  upon  the  defendants'  credit, 
which  was  pledged  in  writing  by  Richardson,  the  defendants'  pay- 
master and  agent  for  certain  purposes.  It  is  not  found  that  Rich- 
ardson had  express  authority  to  bind  the  defendants  in  this  matter; 
but  the  referee  states  the  facts  and  circumstances  connected  with 
the  transaction.  Richardson  was  the  defendants'  paymaster. 
King  was  poor.  The  defendants  had  sublet  a  section  of  the  rail* 
road,  and  a  portion  of  their  job,  to  King.  The  means  for  paying 
the  laborers,  and  for  the  supplies,  was,  from  the  nature  of  the 
contract  and  the  relation  of  the  parties,  to  be  supplied  by  the  de- 
fendants. Richardson,  in  behalf  of  the  defendants,  had  paid  the 
plaintiffs  and  others  for  such  supplies  The  plaintiffs  had,  as 
agreed  with  Richardson,  furnished  the  defendants  every  month, 
a  schedule  of  the  supplies  delivered  to  King,  which  was  not  only 
notice  of  the  amount  furnished,  but  also  that  payment  was  expected 
from  the  defendants.    The  case  also  finds  that  the  defendants  di- 
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rected  King  to  examine  the  plaintiffs'  account  of  the  supplies  fur- 
nished, which  he  did,  and  reported  that  it  was  right ;  whereupon 
the  defendants  passed  the  account  to  their  paymaster,  Richardson, 
as  a  matter  pertaining  to  his  business.  The  report  states  that  the 
plaintiffs  believed  Richardson  had  authority  to  pledge  the  credit 
of  the  defendants,  and  relied  solely  on  such  credit.  The  referee 
does  not  state  that  the  plaintiffs  had  good  reason  to  believe  that 
Richardson  had  authority  to  bind  the  defendants  in  this  matter ; 
yet,  considering  the  relation  of  Richardson  to  the  defendants,  and 
that  subletting  a  section  of  the  road  was  but  another  agency  where- 
by to  peform  their  own  contract,  and  that  a  subcontractor  without 
means  and  without  credit,  could  avail  nothing,  unless  supplied  and 
supported  by  the  defendants  as  he  progressed  with  the  work,  we 
think  it  not  a  strained  construction  of  the  evidence,  to  have  found 
that  Richardson  was  clothed  with  such  apparent  authority  in  the 
premises  as  to  bind  the  defendants  to  pay  for  supplies  furnished 
King  in  the  due  course  of  business,  to  enable  him  to  perform  his 
contract.  But  this  would  be  an  inference  of  fact  rather  than  of 
law,  and  a  matter  for  the  referee  rather  than  the  court. 

But  the  referee  states  that  the  defendants  agreed  to  pay  for 
such  supplies,  if  they  had  sufficient  funds  belonging  to  King  to 
enable  them  to  do  so,  and  that  they  had  ample  funds.  Also,  that 
after  King  had  inspected  the  accounts  at  defendants'  request,  they 
delivered  said  accounts  to  Richardson,  who  proceeded  to  pay 
8600  upon  the  plaintiffs'  claim.  We  think  the  defendants  (if 
there  were  doubt  whether  Richardson  mav  not  have  exceeded  the 
limits  of  his  agency)  have,  by  their  subsequent  acts,  adopted  and 
ratified  the  promise  of  Richardson.  It  is  not  questioned  in  argu- 
ment, that  the  funds  left  with  the  defendants  for  the  plaintiffs  by 
Chadwick,  may  be  recovered  in  this  action. 

Judgment  affirmed. 


326 


FRANKLIN  COUNTY, 


Fairfax  v.  Fletcher. 


The  Town  of  Fairfax  v.  The  Town  of  Fletcher  * 

Highway.     Apportionment  of  Expense  of  Building,  upon  Town 

Benefited  thereby. 


The  supreme  court  established  a  highway  extending  from  the  town  of  C,  through 
the  plaintiff  town,  into  the  town  of  6.,  and  apportioned  one  fifteenth  of  the  expense 
of  building  the  same  through  the  plaintiff  town,  to  be  paid  by  the  defendant  when 
the  whole  road  was  completed  and  opened  for  travel.  The  plaintiff  had  constructed 
a  portion  of  the  road  through  its  territory,  which  did  not  benefit  the  defendant, 
when  said  court,  on  petition  for  that  purpose,  discontinued  the  unconstrncted  por- 
tion of  the  road,  without  any  modification  of  the  judgment  establishing  the  road. 
Held,  that  the  defendant  was  thereby  relieved  from  liability  to  the  plaintiff  for  any 
portion  of  the  expense  incurred  by  the  plaintiff  in  the  construction  of  said  road. 

Assumpsit  to  recover  one  fifteenth  of  the  sum  of  $4,071.14  ex- 
pended in  the  construction  of  a  public  highway  in  the  plaintiff 
town,  as  hereafter  stated.  Pleas,  the  general  issue  and  statute  of 
limitations.  Trial  by  the  court,  September  term,  1873.  Royck, 
J.,  presiding. 

It  was  conceded  that  upon  the  petition  of  Moses  McFarland 
and  others  against  the  towns  of  Fairfax,  Georgia,  and  Cambridge, 
to  the  supreme  court  for  Lamoille  county,  said  court  at  its  August 
term,  1860,  established  a  public  highway  down  the    Lamoille 
River  from  a  point  in  Cambridge  to  Georgia  depot,  in  the  town 
of  Georgia ;  that  about  two  miles  of  said  highway  was  in  the  town 
of  Fairfax,  and  that  said  court,  among  other  things,  ordered  said 
town  of  Fairfax  to  build  and  open  to  public  travel  that  portion  of 
said  road  laid  in  said  town,  on  or  before  the  1st  day  of  October, 
1861,  and  upon  due  notice  and  hearing  for  that  purpose,  assessed 
the  town  of  Fletcher  to  contribute  and  pay  one  fifteenth  of  the  ex- 
pense of  building  said  road  in  said  Fairfax ;  that  afterwards,  upon 
the  petition  of  said  town  of  Fairfax,  the  time  for  building  said 
road  was  extended  to  October  1st,  1863. 

The  plaintiff  gave  evidence  tending  to  show,  that  in  1865,  and 
more  than  six  years  prior  to  the  commencement  of  this  suit,  the 


*  This  case  was  decided  at  the  January  term,  1874. 
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town  of  Fairfax  expended  under  said  order  of  court,  tbe  sum  of 
$1,153,  in  building  a  bridge  on  said  road  and  as  part  of  it;  that 
said  town,  neglecting  and  refusing  to  further  build  said  road 
under  said  order,  was  indicted  at  the  September  term,  1865,  of 
Franklin  county  court,  for  such  neglect  and  refusal,  and  that  a 
trial  was  had  upon  said  indictment  at  the  April  term,  1866,  of 
said  court,  and  said  town,  upon  the  plea  of  guilty,  sentenced  to 
pay  a  fine  of  $4,100,  and  costs,  to  the  treasurer  of  the  state  of 
Vermont,  and  that  said  court  appointed  one  Samuel  Randall  a 
commissioner  to  superintend  the  expenditure  of  said  fine  in  the 
building  of  the  said  road,  and  that  said  commissioner  did  expend 
the  sum  of  $2,918.14  thereof. 

The  defendant  objected  to  this  evidence  on  the  ground  of  vari- 
ance, and  because  the  plaintiff  under  its  declaration  could  not  re- 
cover of  the  defendant  any  portion  of  the  money  expended  by  said 
commissioner.  The  court  overruled  the  objections,  and  admitted 
the  evidence ;  to  which  the  defendant  excepted.  It  is  unneces- 
sary to  state  this  part  of  the  case  more  fully  ,  as  this  exception 
is  not  noticed  in  the  opinion. 

It  further  appeared,  that  the  supreme  court  for  the  county  of 
Franklin,  at  the  January  term,  1870,  upon  the  petition  of  G.  A. 
Kimball  and  others,  citizens  of  Fairfax  and  Georgia,  against  the 
towns  of  Georgia,  Fairfax,  Fletcher,  Cambridge,  and  Waterville, 
by  consent  of  parties,  discontinued  the  unconstructed  portion  of 
said  highway ;  that  when  the  same  was  discontinued,  about  one 
half  of  the  portion  thereof  laid  in  Fairfax,  had  been  built,  and 
that  as  built  it  was  of  no  benefit  to  the  town  of  Fletcher,  but  did 
accommodate  a  local  neighborhood  travel  in  Fairfax. 

It  also  appeared  that  no  money  was  expended  by  the  town  of 
Fairfax  in  building  said  road,  except  the  $1,153,  expended  in 
building  the  bridge  as  aforesaid,  and  the  money  expended  by  the 
commissioner  as  aforesaid. 

The  defendant  insisted  that  the  expense  incurred  in  building 
the  bridge,  was  barred  by  the  statute  of  limitations,  and  that  the 
plaintiff  could  recover  no  part  of  the  expense  incurred  by  the 
commissioner ;  that  these  expenses  were  not  incurred  in  pursuance 
of  the  original  order,  and  that  the  discontinuance  of  the  road  as 
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d  vacated  all  orders  assessing  the  defendant  town  to  cod- 
towards  the  building  thereof. 

iourt,  pro  forma,  overruled  all  these  claims  of  the  defend- 
rendered  judgment  for  the  plaintiff ;  to  which  the  defend- 
spted. 

rs  $  Gleed,  for  the  defendant. 

issessment  of  one  fifteenth  of  the  expense  of  building  the 
as  a  proceeding  in  the  nature  of  a  tax  upon  the  town  of 
-.  The  primary  duty  of  building  the  road  was  upon  F*ir- 
d  iu  order  to  perfect  a  cause  of  action  against  a  town  not 
ine  of  the  road,  to  pay  towards  the  expense  of  building  it, 
tep  pointed  out  by  the  statute  must  be  strictly  pursued, 
i  no  privity  of  contract  between  plaintiff  and  defendant, 
force  of  the  judgment  of  the  supreme  court  in  Lamoille 
and  hence,  the  defendant,  being  under  no  duty  to  build 
I,  and  under  no  obligation  to  contribute  until  the  road  is 
rsuant  to  the  same  judgment  creating  its  liability,  cannot 
jed  with  the  payment  of  money  assscsscd  upon  Fairfax  by 
tment  of  any  other  court,  or  expended  by  Fairfax  under 
;r  authority,  or  in  any  other  manner. 
ilaiiUiff  is  compelled  to  show  its  own  wrongful  and  criminal 
der  to  prove  a  liability  on  the  defendant.  Nemo  aliegani 
linem  suam  attdiendus  est.  The  defendant  cannot  be  held 
portion  of  a  fine  Royce,  J.,iaState  v.  Fletcher,\Z  Vt.124, 
is  claimed  by  the  plaintiff  that  the  imposition  of  the  fine  was 
of  enforcing  the  order  of  court  to  build  the  road.  If  so,  it 
'ed  that  this  is  the  first  instance  in  which  the  grand  jury 
sr  exercised  the  right  of  granting  a  writ  of  mandamus. 
!  is  payable  to  the  Btate  treasurer,  and  under  certain  cir- 
ces  may  be  expended  on  other  roads.  The  whole  lepisla- 
the  subject,  shows  that  this  criminal  proceeding  is  insti- 
r  the  punishment  of  a  criminal  neglect;  and  being  so,  a 
law  will  not  aid  a  party  whose  cause  of  action  is  grounded 
legality  of  his  own  conduct. 

:  expense  incurred  by  Fairfax  in  the  building  of  this  road 
lisintegrated,  the  sum  of  tl,153  expended  in  building  the 
s  outlawed. 


r— ' 
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The  consideration  of  the  assessment  upon  Fletcher,  is  the  ben- 
efit to  accrue  from  opening  a  thoroughfare  to  Georgia  depot. 
This  implies  that  the  road  be  opened,  before  any  liability  to  con- 
tribute becomes  fixed.  Indeed,  the  expense  of  the  whole  road 
must  be  ascertained  before  it  can  be  determined  what  Fletcher's 
one  Gfteenth  will  be.  The  building  of  the  whole  road,  and  its 
opening  for  public  travel  in  the  mode  pointed  out  by  statute,  are 
conditions  precedent  to  a  recovery.  As  it  now  stands,  Fletcher 
receives  no  benefit  from  this  expenditure  of  money.  The  road  is 
a  benefit  to  Fairfax,  accommodating  a  local  neighborhood  travel, 
bat  affords  no  facilities  for  Fletcher  to  reach  Georgia  depot. 

The  discontinuance  of  the  road  gives  Fairfax  no  rights  as  against 
the  defendant,  but  vacates  all  orders  assessing  contiguous  towns  ; 
and  if  Fairfax  had  any  equities  growing  out  of  her  expenditures, 
either  voluntary  or  compulsory,  she  should  have  looked  after 
them  when  the  question  of  discontinuance  was  pending.  By 
consenting  to  the  discontinuance,  she  waived  all  claim  for  con- 
tribution. 

Davis  ft  Adams,  for  the  plaintiff. 

The  obligation  resting  upon  a  town  in  the  vicinity  of  a  town  in 
which  a  road  is  laid,  to  contribute  toward  the  expense  of  building 
such  road,  does  not  rest  upon  any  express  or  implied  promise,  but 
is  a  legal  obligation  created  by  statute.  The  road  having  been 
established,  and  the  town  in  which  it  is  laid  out  having  built  it, 
the  obligation  resting  upon  the  town  ordered  to  contribute,  became 
fixed. 

The  discontinuance  of  the  road,  particularly  after  the  plaintiff 
had  expended  the  money  for  which  it  seeks  to  recover,  in  the  ex- 
ecution of  the  original  order  establishing  the  road,  cannot  affect 
the  plaintiff's  right  of  recovery.  The  order  of  the  court  estab- 
lishing the  road,  is  a  judgment,  has  never  been  reversed  or  an- 
nulled, and  the  plaintiff  is  entitled  to  the  full  benefit  of  it,  to  the 
extent  of  the  expenditure  made  by  the  plaintiff.  The  subsequent 
discontinuance  of  the  road  is  a  new,  distinct,  substantive  proceed- 
ing, which  does  not  disaffirm  the  former  proceeding,  but,  on  the 
contrary,  assumes  and  acts  upon  it  as  a  valid  proceeding.  Kent 
42 
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lingford,  42_  Vt.  651 ;  Harrington  v.  Comra.  of  Berkshire, 
It.  263 ;  Hillock  et  alt.  v.  Inhabitants  of  County  of  Frank- 
Bet.  558  ;  Harding  v.  Medway,  10  Met.  465  ;  Londonderry 
it,  45  Vt.  424. 

fact  that  the  portion  of  the  road  built,  was  of  do  benefit  to 
ir,  can  not  affect  the  plaintiff's  right  of  recovery.  That 
n  had  been  settled  by  the  court  establishing  the  rood,  and 
ilusive  upon  the  parties.  Londonderry  v.  Peru,  supra. 
,-cr  consideration  ex  aiquo  et  bono  there  might  be,  was  all 
ined  and  fixed  by  the  order  of  court  ordering  the  defendant 
;riliute  one  fifteenth,  and  can  not  be  revised  by  any  court. 
der  was  a  part  of  the  judgment  establishing  the  road,  and  was, 
se,  made  in  the  contemplation  of  the  contingency  of  adv- 
ance. And  bringing  the  suit  in  assumpsit,  does  not  let  in 
isideration  ex  cequo  et  bono.  The  right  to  maintain  this  or 
ler  form  of  action,  in  this  case,  is  not  founded  upon  an  es- 
ndertaking  or  promise  of  the  defendant,  nor  upon  a  promise 
lively  presumed  by  law  from  the  existing  relations  proved 

0  the  parties,  such  as  the  case  where  the  plaintiff  waives  a 
id   brings  assumpsit.     But  the  obligation  to  contribute  is 

1  by  statute,  and  fixed  by  the  order  of  court,  and  tbe  liabil- 
.hc  defendant  does  not  arise  from  any  promise,  but  is  im- 
tpon  the  defendant  without  any  promise,  and  in  spite  of  its 
.  Brookline  v.  Westminster,  4  Vt.  224 ;  Central  Bridge 
j.  Abbott,  4  Cush.  473. 

plea  of  the  statute  of  limitations  can  not  avail.  It  was  the 
the  plaintiff,  as  was  decided  in  Brookline  v.  Westminster, 
to  buitd  the  road  ;  and  the  amount  for  which  it  could, 
:he  order  of  court,  call  upon  the  defendant  to  contribute, 
not  be  determined  until  the  road  was  built,  or  until  tbe 
;  expended  before  discontinuance,  was  determined.  This 
pon  the  plaintiff  was  an  entire  duty  ;  the  bridge  was  a  part 
road,  and  the  expense  of  building  it  can  not  be  separated 
lie  expense  incurred  upon  the  rest  of  the  road  ;  and  the 
fs  claim  is  subject  to  the  same  rules  that  govern  the  appli- 
of  the  plea  of  the  statute  of  limitations  to  au  entire  con- 
WeUt  v.  Gibson,  7  Barr,  (Penn.)  154. 
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The  opinion  of  the  court  was  delivered  by 

Ross,  J.  The  statute  (Oen.  Sts.,  ch.  24,  §  65)  which  confers 
power  upon  the  court  to  compel  towns  other  than  the  one  in  which 
a  highway  is  to  be  built,  to  contribute  towards  the  building  of 
such  highway,  provides  that  the  court  shall  determine,  in  the  man- 
ner therein  pointed  out,  that  the  expense  of  building  the  highway 
would  impose  an  excessive  burden  upon  the  town  in  which  the 
highway  is  located,  and  that  the  construction  of  the  highway  will 
be  beneficial  to  the  town  called  upon  to  contribute.  The  benefit 
to  be  derived  from  the  construction  of  the  highway  by  the  town 
called  upon  to  contribute,  seems  to  be  one  of  the  elements,  if  not 
the  principal  element,  which  confers  jurisdiction  upon  the  court  to 
compel  such  contribution.  The  order  of  the  court  compelling 
contribution,  is  generally  made,  and  the  cne  involved  in  this  case 
was  made,  in  such  a  manner  that  the  defendant  could  not  be  called 
upon  to  contribute  one  fifteenth  of  the  expense  of  the  highway, 
until  the  town  asking  for  contribution  had  completed  and  opened 
the  highway  for  travel.  It  is  made  in  this  way,  in  order  to  insure 
to  the  contributing  town  the  benefit  intended  by  the  statute,  before 
its  inhabitants  can  be  called  upon  to  part  with  their  money  to  aid 
in  the  construction  of  the  highway.  Ordinarily,  it  is  the  comple- 
tion of  the  entire  highway  which  confers  the  benefit  upon  the  con- 
tributing town.  In  most  cases  the  completion  of  a  portion  of  the 
higiiway  would  furnish  no  occasion  for  compelling  contribution, 
upon  the  ground,  either  that  the  expense  of  constructing  such  por- 
tion would  be  excessively  burdensome  upon  the  town  in  which  the 
highway  is  located,  or  that  its  construction  would  be  beneficial  to 
the  neighboring  towns.  It  is  conceded  by  the  counsel  for  the 
plaintiff,  that  under  the  original  order,  the  plaintiff  would  have  no 
right  to  demand  payment  of  one  fifteenth  of  the  expense  of  the 
highway  until  the  whole  highway  named  in  the  order  had  been 
completed  ;  but  it  is  claimed  that  the  action  of  this  court  discon- 
tinuing the  uncompleted  portion  of  the  highway,  relieved  the 
plaintiff  of  the  necessity  of  further  complying  with  the  order,  and 
gave  it  the  right,  immediately  to  call  upon  the  defendant  to  pay 
one  fifteenth  of  what  it  had  expended  under  the  original  order. 
The  plaintiff's  right  to  compel  contribution  from  the  defendant,  is 
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Joel  Houghton  v.  A.  L.  Hall. 
Taxes.     Grand  List. 

If  the  quinquennial  appraisal  of  real  estate  is  not  sworn  to  by  the  listers,  it  is  void  as 
a  basis  of  taxation;  and  a  subsequent  annual  list,  made,  certified,  and  sworn  to  ac- 
cording to  the  provisions  of  the  statute  in  relation  to  such  lists,  docs  not  cure  the 
defect. 

\ 

Replevin  for  a  wagon.  Trial  by  the  court,  September  term, 
1874.  The  defendant  avowed  the  taking  as  highway  surveyor  of 
district  No.  7  in  Bakersfield,  under  a  rate-bill  and  warrant  for 
the  collection  of  a  highway  tax  assessed  on  the  grand  list  of  1873, 
as  made  and  returned  by  the  listers,  and  not  as  altered  by  the 
equalizing  committee  of  the  legislature  at  the  session  of  1870,  by 
adding  30  per  cent.  The  appraisal  of  the  real  estate  in  said 
town  in  1870,  was  never  sworn  to  by  the  listers ;  and  there  was 
no  subsequent  appraisal  thereof.  The  court  rendered  judgment 
for  the  defendant  for  one  cent  damages  and  a  return  of  the  pro- 
perty replevined  ;  to  which  the  plaintiff  excepted. 

H.  R.  Starts  for  the  plaintiff. 

The  tax  should  have  been  assessed  on  the  list  as  altered  by  the 
state  committee.  Gh.  83  of  the  Gen.  Sts  ,  and  No.  43  of  the  Acts 
of  1867,  in  effect,  restore  the  provisions  of  the  Rev.  Sts.,  and 
leave  the  law  as  it  was  declared  in  Henry  v.  Chester,  15  Vt.  460. 

The  appraisal  of  real  estate  in  1870  not  being  sworn  to,  made 
the  list  completed  in  December  of  that  year,  void.  Gen.  Sts.  ch. 
83,  §35;  Bead  v.  Chandler,  32  Vt.  285.  The  list  of  1873  is 
not  complete  of  itself;  it  contains  no  statement  that  the  listers 
have  appraised  all  the  real  estate  at  the  same  sum  they  would  ap- 
praise it  in  payment  of  a  just  debt  due  from  a  solvent  debtor.  In 
order  to  determine  whether  the  real  estate  has  been  so  appraised, 
we  must  refer  to  the  void  list  of  1870.  The  tax-payer  has  a  right 
to  insist  that  the  listers  shall  state  under  oath,  that  they  have  ap- 
praised his  real  estate,  and  all  other  real  estate,  at  the  same  sum 
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they  would  appraise  it  in  payment  of  a  jus 
vent  debtor.  The  appraisal  of  1870  contai 
and  there  has  been  no  grand  list  made  in  t: 
since  that  time  that  contained  such  stateme 
not  bound  to  regard  the  appraisal  of  1870  i 
oath  required  by  law  had  been  taken  by 
Cheater,  and  Reed  v.  Chandler,  supra, 

H.  S.  Royce,  for  the  defendant. 

The  statute  in  force  when  this  tax  was 
vide  that  highway  taxes  should  be  assessed 
taming  additions  made  by  the  state  commit!1 
taxes  shall  be  so  assessed.  Gen.  Sts.  c 
Braintree,  24  Vt.  414.  The  fact  that  tl 
1870  was  not  sworn  to,  would  not  iuvalida 
subsequent  valid  list.     Btodgett  v.  Holbrooi 

The  opinion  of  the  court  was  delivered  b 
Wheeler,  J.  It  was  the  duty  of  the 
Bakersfleld  in  the  year  1870,  to  make  a  ■ 
of  all  the  real  estate  there,  at  its  fair  cash 
list  thereof ;  Gen.  Sts.  519,  §  20  ;  and  to  a 
tificate  signed  by  them  or  a  majority  of  t 
setting  forth  that  tbey  had  set  down  all  th 
that  town,  according  to  the  best  of  their 
estimated  the  value  of  such  real  estate  : 
would  appraise  the  same  in  payment  of  t 
solvent  debtor.  Gen.  Sts.  522,  §  35.  It  is 
in  appraising  land  in  payment  of  a  debt, 
and  just  value  in  money.  Gen.  Sts.  365,  § 
as  the  fair  cash  value  ;  and  the  listers  in  mi 
to  such  a  certificate,  would,  iu  effect,  certi! 
had  faithfully  performed  the  duties  roquir 
making  that  appraisal.  The  certificate  and 
surance  to  each  tax-payer  that  the  listers 
the  performance  of  their  duties,  and  be  a 
voritism  or  prejudice.     Without  the  oath  tc 
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>rtant  part  of  the  assurance  and  safeguard  would  be  lacking, 
he  listers  are  presumed  to  have  known  their  duties  in  this  re- 
iect ;  and  when  they  omitted  to  make  oath  to  their  certificate, 
e  presumption  is  strong  that  they  could  not  take  the  oath  with- 
it  committing  perjury.  It  is  not  a  list  of  real  estate  so  appraised 
r  listers  that  their  consciences  will  barely  permit  them  to  cer- 
y,  but  which  they  dare  not  swear,  that  they  have  made  as  re- 
ired  by  law,  but  only  a  list  so  made  that  it  can  be  and  actually 
certified  and  sworn  to  as  having  been  made  as  required  by 
sr,  that  is  a  lawful  basis  of  taxation.  This  was  expressly  de- 
led in  respect  to  the  general  list  of  all  taxable  property,  as 
ide  up  annually,  in  Reed  v.  Chandler,  32  Vt.  285.  The  quin- 
ennial  appraisal  in  this  case  not  having  been  sworn  to  at  all, 
is,  of  itself,  void  as  a  basis  upon  which  to  make  up  the  general 
Dual  lists. 

The  annual  list  of  1873  appears  to  have  been  made  up,  certi- 
d,  and  sworn  to  according  to  the  provisions  of  the  law  in  re- 
set to  such  lists ;  and  it  is  argued  that  the  defect  in  the  quin- 
ennial  is,  as  to  this  list,  cured  by  that  certificate  and  oath  ;  and 
odgett  v.  Holbrook,  39  Vt.  336,  is  relied  upon  in  support  of 
it  position.  But  the  listers  of  1873  do  not  appear  to  have 
de  and  sworn  to  any  certificate  except  the  appropriate  one  for 
lual  lists.  Such  a  certificate  would  set  forth  that  the  listers 
i  set  down  all  the  real  estate,  and  appraised  all  additions  and 
de  all  deductions  required  by  law,  but  not  that  they  had  ap- 
liscd  the  real  estate  other  than  the  additions  and  deductions,  at 
It  may  be  that  if  the  listers  had  in  any  year  treated  the  quin- 
ennial  appraisal  as  void,  and,  under  §  24,  page  520,  Gen.  Sts., 
de,  certified,  and  sworn  to  an  appraisal  and  list  of  all  the  real 
ate,  it  would  not  be  necessary  for  the  listers,  in  after  years, 
ore  the  next  real  estate  appraisal,  to  appraise  it  again  in 
king  up  the  annual  lists  ;  but  no  opinion  is  intended  to  be  ex- 
ssed  about  that  now.  It  appears  in  this  case,  that  no  appraisal 
real  estate  was  made  after  the  quinquennial  appraisal  of  1870, 
isequently,  there  was  no  appraisal  and  list  of  the  real  estate  on 
ich  this  tax  was  made  up,  either  sworn  to  in  fact,  or  sworn  to 
1  certified  as  sworn  to  in  form,  as  required  by  law.     In  Blod- 
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rook,  it  appeared  that  the  certificate  attached  to  tbe 
on  which  the  tax  there  in  question  was  assessed,  was 
the  law  requires  for  the  years  of  real  estate  appraisal ; 
ould  appear  that  there  had  been  an  appraisal  of  real 
erly  certified  and  sworn  to  that  year.  There  is  this 
etween  that  case  and  this :  in  that  case,  tbe  tax  was 
pon  an  appraisal  of  real  estate  certified  and  sworn  to ; 
!,  the  tax  was  made  out  upon  a  list,  as  to  the  real 
1  which,  except  alterations,  never  sworn  to.  The  tax 
in  this  case  is,  therefore,  considered  to  be  illegal,  and 
t  of  the  wagon  for  it  illegal. 
t  reversed,  and  cause  remanded. 


'13,    ASSIGNEE    OF    HeNBY   L.    SaHSON   AND  EDWARD  J. 

Sambos,  Bankrupts,  v.  Fbed  Parka. 

Book  Account.     Auditor.     Payment. 

slivered  to  the  defendant  from  tbe  More  of  parties  who  claimed  to  be 
i  carried  on  business  under  a  firm  name,  and  were  charged  to  tbe 
i  the  books  of  tbe  concern.  Said  goods  were  In  tact,  though  nnknows 
lant,  tbe  property  of  one  of  said  parties,  against  whom  the  defends*! 
account  individually.  The  assignee  In  bankrutry  of  aaid  parties,  »ho 
id  bankrupts  as  partners,  subsequently  brought  book  account  against 
it  for  said  goods.  Held,  that  the  defendant's  account  against  the  owner 
9  Individually,  wag  proper  matter  of  adjustment  in  said  action. 
Liurt  will  not  revise  the  findings  of  an  auditor,  if  there  la  any  evidence 
ipport  them, 
said  goods  were  delivered  to  tbe  defendant,  the  owner  thereof  told  tie 

0  settle  the  account  between  himself  and  the  defendant,  and  pay  the 
e  balance ;  which  said  party  consented  to  do.  When  the  defendant  re- 
oods,  be  understood,  and,  as  a  prudent  man,  had  good  reason  to  undw- 

ey  were  to  apply  on  his  account  against  tbe  one  owning  them,  although 
■ty,  who  delivered  them,  did  not  so  understand.     Held,  that  the  deli very 

under  such  circumstances,  although  they  might  have  been  the  property 
lid  parties,  operated  as  payment  of  the  defendant's  aaid  account,  sad 

1  an  indebtedness  in  favor  of  both  of  said  parties. 

tcouNT.  The  plaintiff's  account  was  for  goods  and 
e  sold  and  delivered  on  the  10th  of  April,  1871.    The 
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of  the  defendant's  account  was  for  butter  delivered  on 
>,  1868.     The  auditor  reported  the  following  facts : 

raary,  1868,  Henry  L.  Samson,  one  of  said  bankrupts, 
ng  on  a  confectionery  or  candy  store  in  St.  Albans,  un- 
ame  of  Henry  L.  Samson  &  Co.,  of  which  business  he 
le  owner.  Said  business  was,  in  part  at  least,  managed 
1  J.  Samson,  the  other  bankrupt,  and  until  some  time  in 
369,  the  said  Edward  was  only  a  clerk  for  said  Henry, 
or  a  yearly  salary,  and  had  no  interest  in  the  business. 
Henry  was  at  the  same  time  engaged  in  other  business 
cted  with  said  candy  store.  On  July  27, 1868,  defend- 
it  at  said  store  a  bill  of  goods  amounting  to  $22.75,  and 
2,  following,  another  bill  amounting  to  $41.7*5,  which 
e  regularly  charged  to  the  defendant  on  the  books  of 
s,  which  were  theft  kept  in  the  name  of  H.  L.  Samson 
find  that  these  items  were  properly  charged  to  the  de- 
ind  that  said  accounts  were  the  sole  property  of  Henry 
in.  I  further  find,  that  in  the  same  month  of  October, 
b  delivered  to  said  Henry,  259  pounds  of  butter,  worth 

cents  per  pound,  to  sell  and  account  for  the  proceeds, 
lry  never  rendered  to  defendant  any  account  of  sales  of 
er,  and  I  find  he  was  accountable  to  defendant  for  its 
the  time  of  delivery,  making  the  sum  of  $116.55  I  find 
lis  amount  there  was  properly  offset  the  two  bills  of  goods 
,  leaving  the  sum  of  $52.05  justly  due  the  defendant  from 
.  Samson  on  the  20th  day  of  October,  1868,  on  account 
dance  of  said  butter. 

ther  find,  that  in  August,  1869,  the  said  Henry  and  Ed- 
de  an  arrangement  which  they  called,  and  supposed  to  be, 
srship,  for  carrying  ou  the  business  of  said  store ;  that 
med  to  be  partners,  and  as  such  did  business  with  various 
it  St.  Albans  under  the  name  of  H.  L.  Samson  &  Co., 
>ut  the  first  of  January,  1871,  when  they  removod  their 

to  Burlington,  when  they  changed  their  firm  name  to 
Brothers,  and  continued  to  do  business  until  the  following 
ten  they  failed,  and  went  into  bankruptcy.  I  find  that  the 
larged  for  in  the  plaintiff's  account,  were  sold  and  de- 
to  defendant  from  said  store  in  Burlington,  and  that  said 
3  part  of  the  business  so  carried  on  in  the  name  of  Samson 
s.  I  find  that  they  were  adjudged  bankrupts  as  partners 
aid  firm  name,  and  that  said  bankrupt  proceedings  were 
iced  May  9, 1871.  There  was  no  change  in  the  relations 
Samsons  after  August,  1869,  and  their  business  was  con- 
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ducted  upon  the  agreement  they  made  at  that  time.  By  that  agree- 
ment, the  said  Edward  was  to  have,  in  addition  to  the  same  salary 
he  had  theretofore  received  as  clerk,  a  per  centagc  of  the  profits 
of  the  business  of  said  store.  There  was  no  evidence  before  me 
that  they  made  any  provision  for  dividing  between  them  any  losses 
that  might  occur  in  said  business,  and  I  find  that  ai  that  time  they 
did  not  expect  such  losses  would  occur.  After  making  said  ar- 
rangement iu  August,  1869,  the  business  of  said  store  was  car- 
ried on  in  the  same  manner  it  had  been  before  ;  the  goods  acquired 
after  that  time  were  commingled  with  those  on  hand  at  the  time ; 
the  accounts  were  kept  in  the  same  books  as  before  ;  nothing  was 
put  on  said  books  to  designate  any  difference  or  distinction  between 
the  accounts  accruing  before  and  after  the  said  arrangement ;  and 
no  memorandum  was  made  of  the  date  of  said  arrangement :  and 
neither  of  said  parties  can  now  fix  that  date.  There  was  no  evi- 
dence that  any  inventory  of  the  goods  or  accounts  then  on  hand, 
was  made,  nor  that  any  accurate  estimate  or  appraisal  of  goods  or 
accounts  belonging  to  said  Henry  L.  was  ever  made,  nor  that  he 
was  ever  given  credit  for  the  goods  and  accounts  on  hand.  From 
the  manner  of  conducting  said  business  as  above  detailed,  and  the 
absence  of  evidence  of  inventory  and  accounting  or  credit  to  said 
Henry  L.  for  the  goods  and  accounts  on  hand,  as  well  as  from 
the  testimony  showing  the  share  said  Edward  was  to  receive  of 
the  profits,  I  find  that  at  the  time  of  making  such  arrangement  in 
August,  1809,  it  was  not  the  intention  of  the  parties  to  change  or 
transfer  the  ownership  of  said  goods  or  accounts  from  said  Henry ; 
but  it  was  the  intention  of  said  parties  that  said  Henry  should 
continue  to  be  the  owner  of  the  goods  in  said  store,  and  was  to 
account  to  said  Edward  for  the  amount  of  his  salary  and  his  share 
of  the  profits.  There  was  no  direct  evidence  of  this,  and  the 
finding  is  made  subject  to  the  opinion  of  the  court  whether  the 
facts  above  detailed  have  a  legal  tendency  to  support  the  finding. 
I  further  find  that  after  the  making  of  the  snid  arrangement,  but 
previous  to  the  delivery  of  the  goods  in  suit,  the  defendant,  at  said 
store,  applied  to  said  Henry  for  adjustment  of  the  butter  account ; 
that  said  Henry  directed  said  Edward  to  allow  defendant's  claim, 
settle  the  old  charges  of  $22.75  and  $41.75,  and  pay  defendant 
the  balance.  For  some  reason  that  was  not  done  on  that  day ; 
but  I  find  that  said  Edward  consented  to  so  treat  the  matter.  At 
the  time  of  the  delivery  of  the  goods  in  suit,  no  mention  of  this 
direction  was  made  by  either  party.  The  said  goods  were  bold 
by  the  said  Edward.  The  defendant  at  that  time  expected  the 
goods  so  bought  would  apply  on  the  butter  accouut,  but  the  said 
Edward  did  not  so  understand  it  at  the  time. 
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efendant  claimed  that  the  evidence  showed  that  said 
rere  not  in  partnership,  and  that  the  balance  due  for  the 
•uld  offset  the  goods  in  question,  /lso,  that  if  they 
ners,  he  still  had  the  right  to  treat  the  delivery  of  said 
3eing  pursuant  to  the  direction  of  said  ITenry  to.Edward 
s  balance  due  on  the  butter.  If  from  the  facts  found  the 
ides  that  the  balance  due  on  said  butter  cannot  be  al- 
defence  of  the  claim  in  suit,  then  I  find  due  the  plaintiff 
41.04  with  interest  from  the  10th  day  of  April,  1871  ; 

court  decides  that  the  balance  due  on  said  butter  can 
i  in  defence  of  the  claim  in  suit,  or  that  said  Samsons 

in  partnership,  then  I  find  that  nothing  is  due  from 
dant  to  the  plaintiff  to  balance  accounts." 

urt,  at  the  September  term,  187-4,  Royce,  J.,  presiding, 

judgment  for  the  defendant  on  the  report ;  to  which  the 

excepted. 

£  Smith  and  Bryant  Hall,  for  the  plaintiff, 
icts  reported  show  that  the  bankrupts  were  partners,  not 
r  alios,  but  also  inter  %e.  Kellogg  v.  Griswold,  12  Vt. 
fler  v.  Scott,  45  Vt.  261.  The  facts  do  not  support  the 
)f  the  auditor,  that  the  title  to  the  goods  remained  in 
i.  Samson,  notwithstanding  the  agreement  of  August  1869, 
him  and  the  said  Edward ;  but  such  finding  is  against 
lence,  add  cannot  stand.  It  is  not  necessary  that  the 
ould  find  from  the  facts  reported,  that  the  bankrupts  were, 
speaking,  partners  inter  «e,  in  order  that  their  assignee 
intain  this  action.  The  plaintiff  represents  the  creditors 
msiness,  who  have  a  right  to  treat  the  bankrupts  as  part- 
ner alios,  and  whose  right  to  the  assets  of  the  firm,  to 
their  debts,  is  prior  to  that  of  an  individual  creditor  of 
Sampson.  Then  again,  it  is  only  necessary  that  the  bank- 
lould  have  a  joint  interest  in  the  account  sued  for.  Bow- 
ah.  v.  Bailey,  10  Vt.  170.  The  defendant  cannot  offset  a 
le  from  H.  L.  Samson,  one  of  the  joint  creditors,  because  it 
in  the  same  right  as  that  sought  to  be  recovered.  Adams 
18, 16  Vt.  39 ;  Phelps  v.  Bulkeley,  20  Vt.  17. 
facts  reported  show  that  the  goods  in  question  were  sold 
defendant,  and  not  delivered  to  him  in  payment  of  the 
account. 
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H.  R.  Beardsley,  for  the  defendant. 

From  the  facts  reported,  the  bankrupts  were  not  partners  as 
between  themselves,  although  they  might  have  been  treated  as 
partners  by  third  parties.  This  position  is  fully  sustained  by  the 
following  authorities.  Collyer  Part.  13,  et  seq  ;  Kellogg  v. 
Ghiswold,  12  Vt.  291 ;  Bruce  v.  Hastings,  41  Vt.  380 ;  Hatckm 
v.  Mclntyre,  45  Vt.  496;  Everett  v.  Chapman.  6  Conn.  347; 
Loomis  v  Marshall,  12  Conn.  69.  Tyler  v.  Scott,  45  Vt.  261, 
would  seem  without  examination,  to  conflict  with  the  foregoing 
authorities ;  but  when  carefully  examined,  it  will  be  found  that  the 
facts  of  that  case  were  much  stronger  to  show  a  partnership,  and 
much  weaker  to  establish  the  relation  of  master  and  servant,  than 
the  facts  of  this  case. 

The  report  shows  an  agreement  between  the  bankrupts  and 
the  defendant,  that  the  goods  should  apply  on  the  ^utter  account, 
and  that  that  agreement  was  relied  on  by  the  defendant,  althongh 
the  application  was  not  made  at  the  time.  The  court  will  make 
the  application  now. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  The  plaintiff,  by  force  of  the  Bankrupt  Act,  stand*  in 
the  rights  of  H.  L.  Samson  and  Edward  J.  Samson.  The  ques- 
tions arising  in  the  case  are  to  be  determined  as  they  would  have 
been  if  the  suit  had  been  brought  in  the  name  of  Samson  Brothers. 
If  that  were  only  another  name  under  which  H.  L.  Samson  was 
carrying  on  business,  the  rights  of  the  assignee  against  the  de- 
fendant are  the  same  as  though  the  suit  was  in  the  name  of  H.  L. 
Samson.  If  the  business  were  the  sole  business  of  H.  L.  Sam- 
son, it  matters  not,  so  far  as  tho  defendant  is  concerned,  under 
what  name  the  business  was  conducted.  He  could  not  change 
the  rights  of  the  defendant  by  changing  only  the  name  in  which 
he  did  the  business.  If  the  goods  for  which  recovery  is  soaght, 
were,  when  delivered,  the  sole  goods  of  H.  L.  Samson,  the  de- 
fendant has  the  same  right  in  adjusting  the  accounts  in  this  suit 
that  he  would  have  had  had  the  suit  been  brought  by  H.  L.  Sam- 
son. The  auditor  has  reported  that  in  August,  1869,  when  it 
was  arranged  that  the  business  should  be  transacted  in  the  name 
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rothers,  "  it  was  not  the  intention  of  the  parties  to 
unsfer  the  ownership  of  said  goods  and  accounts  from 
rj.,  but  it  was  the  intention  of  said  parties  that  said 
lould  continue  to  be  the  owner  of  the  goods  in  said 
as  to  account  to  said  Edward  J  for  the  amount  of  his 
is  share  of  the  profits."  The  facts  thus  found  render 
3  debtor  of  Edward  J.  for  his  salary,  which  consisted 
sum  and  a  share  in  the  profits  of  the  business.  Ed- 
tincd  no  interest  in  the  goods  from  the  arrangement, 
nore  right  to  hold  them  for  the  payment  of  his  salary 
ler  creditor  of  Henry  L.  would  have.  When  the 
I  in  the  plaintiffs  specifications  were  delivered  to  the 
ley  were  the  sole  goods  of  Henry  L.  Samson.  When 
fi  the  books  of  Samson  Brothers,  the  charge  in  fact 

of  Henry  L.  alone ;  and  in  adjusting  the  accounts, 
hts  exist,  and  the  same  rules  apply,  that  would  exist 

the  charge  and  suit  were  in  the  name  of  Henry  L. 
lie  plaintiff  claims  that  the  evidence  did  not  justify 
n  finding  such  facts.  This  court  will  not  revise  the 
by  an  auditor,  if  there  was  any  evidence  introduced 
;tablish  such  facts.  In  this  respect,  the  facts  reported 
r  rest  upon  the  same  legal  basis  as  a  verdict  of  a  jury, 
om  the  affirmative  evidence  in  the  case,  as  well  as 
ence  of  evidence  of  other  facts  within  the  knowledge 
ifTs  bankrupts,  and  which  were  material  to  be  shown 
;iff  if  they  existed,  there  was  ample  evidence  tending 
the  facts  so  reported.  If  the  accounting  on  the  facts 
in  fact  between  Henry  L.  Samson  and  the  defendant, 
it  must  be  treated,  there  is  no  error  in  the  judgment 
r  court. 

auditor  has  also  found  that  previously  to  the  delivery 
by  Edward  J.,  Henry  L.  Samson  had  directed  him  to 
]  account  existing  between  him  and  the  defendant, 
the  defendant  the  balance  his  due,  and  that  Edward 
I  to  this  direction,  though  the  old  account  was  not 
lat  day,  and  that  the  defendant  understood  .that  lie 
5  goods  in  question   to  apply  on  the  old  account, 
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Moray  V.  Sholtun  at  al. 

i  then  said  about  such  app 
t  in  terms  found  that  the 
ight  so  to  understand ;  bi 
he  legal  inference  arises, 
spired,  had  good  reason,  t 

be  was  receiving  the  goi 
rom  Henry  L.  Sainsou,  i 
clivery  of  the  goods,  thoug 
:h  circumstances  and  undi 
.be  balance  due  the  defen 

created  an  indebtedness  I 
Samson  Brother  would  ha 
lant  arising  from  the  deli 
uch  right  come  to  the  plait 
5  this  view  of  the  facts  rej 
is  correct,  and  is  affirmed 


1AM  P.  SHELTUS,  AND  AnSO! 
Trustee  Process. 


;id  property  to  his  wn-in-law,  res 
Bck  a  mortgage  thereon,  condition' 
nand  after  his  death,  of  J 1000  to  th 
ime  the  payment  of  said  1 1000,  otl 
Held,  that  the  mortgagor  could  n 


s.  Philip  Sheltus,  still  1 
property  thereon  to  the  tn 
pon  and  carrying  on  the  f 
granted  premises,  and  the 
le  personal  property  thereoi 
id  as  per  a  mortgage  given 
the  said  Spear."  Said  r 
ort  of  the  said  Sheltus  dut 
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demand  after  his  decease,  of  $1000  to  the  principal 
is  son,  and  of  certain  other  sums  to  his  other  children  ; 
said  Spear  is  to  occupy  said  premises  with  said  Shel- 
•ents  and  profits  of  said  farm  and  stock  are  to  belong  to 
►  long  as  said  Sheltus  shall  suffer  said  Spear  to  control 
the  same  ;  but  it  is  a  condition  of  this  mortgage  that 
shall  not  hinder  said  Sheltus  in  the  disposal  of  the 
time  on  said  premises,  and  that  said  Spear  will  not 
ock  or  farming  tools  on  said  premises  to  depreciate  in 
alue  during  the  life  of  said  Philip,  by  his  own  will 

at  the  September  term,  1874,  Royce,  J.,  presiding, 
ie  trustee  ;  to  which  the  plaintiff  excepted. 

itin,  for  the  plaintiff. 

ition  to  pay  Abram  P.  Sheltus  $1000  on  the  decease 
)ltus,  created  an  indebtedness  in  favor  of  the  princi- 
jainst  the  trustee,  the  same  as  if  a  note  of  the  same 
;n  executed  by  the  trustee  and  delivered  to  the  prin- 
at  the  time,  and  secured  by  the  mortgage.     It  makes 

from  whom  the  consideration  moves,  provided  the 
rom  the  trustee  to  the  principal  debtor.  Arnold  et. 
ny  17  Mass.  400  ;  Felton  v.  Dickinson,  10  Mass.  287  ; 
690  ;  1  Chit.  PI.  4,  5. 

not  contingent  because  the  time  of  payment  is  uncer- 
luse  the  amount  due  is  uncertain ;  it  must  be  such  a 
is  would  show  that  in  some  alternative  nothing  would 

Burke  v.    Whitcomb,  13  Vt.  421 ;  Joslyn  $  Hatch 
Trs.  26  Vt.  185 ;  Fay  $  Co.  v.  Smith  $  Tr.  lb. 
•  v.  Curtis  *  Tr.  lb.  650. 

•eal  estate  perfected  by  deed,  is  as  binding  upon  the 
i  gift  of  personal  property  perfected  by  delivery, 
hen  Philip  Sheltus  executed  this  deed  founded  upon 
nd  a  valid  consideration,  the  title  and  property  passed 
•ol  according  to  the  terms  of  the  deed,  and  the  indebt- 
e  absolute  against  the  trustee  in  favor  of  the  several 
tckett  #  wife  v.   Wait  et  als.  4  Vt.  389 ;  Blake  $ 
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wife  v.  Stone  et  als.  27  Vt.  475 ;  Roberts  Conveyances,  650-  The 
reservation  of  Sheltus  of  the  right  to  control  the  premises  during 
life,  can  make  no  difference  ;  at  most,  it  would  create  a  life  estate 
in  him,  with  remainder  to  Spear  in  fee.  Colby  v.  Colby,  28  Vt 
10 ;  Redpield,  J.,  in  Gorharn  v.  Daniels  et  als.  23  Vt.  600. 
Should  Spear  fail  to  perform  the  condition  to  support,  the  other 
children  could  be  allowed  to  do  so.  Austin  v.  Austin  et  al.  9  Vt 
420  ;    Wilder  v.  Whittemore,  15  Mass.  262. 

for  the  trustee. 


The  opinion  of  the  court  was  delivered  by 

Redpield,  J.  Philip  Sheltus  conveyed  his  property  to  the 
trustee,  his  daughter's  husband,  who  lived  with  him  and  carried 
on  the  homestead.  At  the  same  time,  said  Spear,  the  supposed 
trustee,  executed  a  mortgage  to  the  said  Philip,  with  condi- 
tions that  "  if  he  paid  $1000  "  to  the  principal  debtor,  and  cer- 
tain specified  sums  to  the  other  childreu  of  the  said  Philip,  and 
"  furnish  him  with  every  necessary  of  life,"  and  "  at  his  decease 
give  him  respectable  burial,"  &c,  then  something  not  expressed 
was  to  occur.  It  will  not  be  disputed  that  the  parties  understood 
from  this  deed  and  mortgage,  that  if  said  Spear  performed  these 
conditions  in  the  mortgage,  xthe  title  to  the  estate  was  to  ve6t  in 
him. 

I.  The  trustee,  Spear,  never  promised,  or  become  in  any  way 
obligated,  to  pay  the  several  sums  to  the  children  of  said  Philip: 
or  to  render  the  personal  service  stipulated  in  the  deed.  His 
title  to  the  estate  was  made  conditional  upon  his  performance  of 
the  specified  things  named  in  the  deed.  Therefore,  no  action  at 
law  could  be  maintained  against  the  trustee,  to  enforce  these  con- 
ditions. 

II.  As  the  consideration  moved  solely  from  Philip  Sheltus,  he, 
or  his  legal  representative,  could  alone  sue  to  enforce  such  condi- 
tions if  the  trustee  had  promised  to  perform  them.  Fugwe  v. 
Society  of  St.  Joseph ,  46  Vt.  362,  and  cases  there  cited. 

III.  There  is  no  legal  certainty  that  Philip  Sheltus  may  not 
outlive  all  the  benificiaries  under  these  deeds,  and  the  estate  re- 
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i  Philip,  for  the  non-performance  of  the  conditions 
tgage  deed.    There  is,  therefore,  no  legal  ground  for 
ar  liable  as  trustee  of  A.  P.  Sheltus. 
t  affirmed,  and  cause  remanded. 


Jharles  H.  Rising  v.  Ada  Y.  Gumminos. 
Contract.    Novation. 

b  defendant's  millinery  goods,  and  in  part  consideration  thereof,  agreed 
fendant*s  debt  to  the  plaintiff.  C.  .thereupon  wrote  the  plaintiff  that 
proposed  to  give  his  note  on  six  months  for  said  debt,  and  the  plain- 
ccepiing  the  proposition.  The  note  was  never  given,  but  C.  made  re- 
the  plaintiff  from  time  to  time,  to  apply  on  said  debt.  Held,  a  mere 
bat  the  defendant  was  not  thereby  discharged  from  the  balance  of  the 

romiae  to  pay  the  debt  of  another  that  is  without  consideration  and 
sttute  of  Frauds,  or  refusal  to  receive  such  payment,  does  not  discharge 
lebtor. 

count.  The  court,  at  the  September  term,  1874, 
presiding,  rendered  judgment  on  the  report  for  the 
r  $2.59  damages;  to  which  the  defendant  excepted, 
•pears  from  the  opinion. 

Newton,  for  the  defendant,  cited  Chit.  Coot.  (10th 
[0-147,  and  notes,  and  807 ;  Downer  v.  Sinclair  et  al. 
;  Babcock  et  al.  v.  Hawkins,  23  Vt.  561 ;  Williams  v. 
'o.  35  Vt.  323 ;  Heaton  v.  Angier,  7  N.  H.  397 ; 
Whitney,  10  Mass.  316,  322. 

istin  and  S.  S.  Royce,  for  the  plaintiff,  cited  Butter- 
tshorn,  7  N.  H.  348 ;  Warren  v.  Batchelder,  15  N.  H. 
(Goodrich  et  al.  v.  Stanley,  24  Conn.  614,  622 ;  Whar- 
er,  4  B.  &  0.  163 ;  1  M.  &  W.  124 ;  Arnold  v.  Camp, 
09 ;  21  Wend.  450 ;  15  111.  34 ;  1  Parsons  Corrt.  221. 
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ie  opinion  of  the  court  was  delivered  by 
hdfield,- J.  Mrs.  0.  S.  Cummings  purchased  the  defendant's 
s  in  her  milliner's  shop,  and,  in  part  consideration  therefor, 
lised  to  pay  this  debt  to  the  plaintiff.  Such  agreement  could 
be  enforced  at  law,  by  action  in  the  name  of  the  defendant. 
plaintiff  was  made  aware  of  this  trade,  and  agreed  with  Mrs. 
mings  that  he  would  take  her  husband's  note  for  the  defend- 
i  debt,  on  six  mouths.  No  note  was  ever  given ;  bat  Mrs. 
mings  made  remittances  to  the  plaintiff  from  time  to  time  to 
pplied  on  this  debt,  until  the  balance  remaining  unpaid  vis 
9,  and  for  this  sum  the  judgment  below  was  rendered.  The 
idant  claims  that  Mr.  0.  S.  Cummings  had  assumed  this  debt 
become  the  substitute  debtor  in  the  place  of  the  defendant, 
that  she  was  thereby  discharged.  The  evidence  in  the  case 
'6  only  that  Mrs.  Cummings  wrote  to  the  plaintiff,  that  her 
and  proposed  to  give  bis  note  on  six  months  for  the  debt; 
the  plaintiff  wrote  back  to  Mrs.  Cummings,  "  accepting  the 
osition."  Assuming  that  Mrs.  Cummings  had  authority  to 
3  the  proposition  for  and  in  behalf  of  her  husband,  itcooll 
ie  claimed  that  a  proposition  to  furnish  a  specific  security  h 
lent  of  the  debt  of  another,  which  was  never  furnished,  could, 
self,  operate  to  pay  and  extinguish  the  debt.  Mr.  Gumming- 
r  proposed  to  become  liable  to  pay  this  debt,  otherwise  than 
die  of  specific  character.  He  never  became  liable  by  note, 
ie  never  gave  any.  And  if  Cummings  never  became  liable  to 
ilaintiff  for  this  debt,  we  do  not  see  how  it  can  be,  with  pro- 
y,  claimed  that  the  defendant  was  discharged.  It  was  d 
i  accord — an  unexecuted  agreement. 

.  It  is  claimed  that  the  plaintiff  waived  the  execution  of  the 
There  is  no  evidence  that  Cummings  ever  promised  or  in- 
ted  that  he  would  assume  and  pay  this  debt  in  any  other  form 
anner ;  and  as  this  has  not  been  done,  there  then  has  been 
ndertaktng  or  promise  to  pay  this  debt  on  the  part  of  Cam- 
is.  And  a  naked  promise,  if  one  had  been  made,  without  an 
uted  substitution  of  Cummings  as  the  debtor  in  the  place  of 
defendant,  would  be  without  consideration,  and  within  the 
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Vauds.  So,  if  the  plaintiff  had  waived  or  refused  to 
note,  the  defendant  would  continue  to  be  the  debtor, 
tot  understand  that  the  expression  in  the  report,  "  and 
red  the  note,"  was  intended  to  have  other  meaning 
e  plaintiff  having  received  the  money  nearly  sufficient 
debt,  thereby  and  to  that  extent,  waived  the  note  as 
hereby  the  debt  was  to  be  secured. 
;  affirmed. 
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Strong,  Whitney  &  Co.  v.  James  Dodds. 


Privileged  Communication.     Statute  of  Frauds.     Principal  and 

Agent. 

The  plaintiffs'  agent,  who,  as  such,  had  sold  the  goods  in  question  to  the  defendant, 
went  to  an  attorney  to  have  him  bring  suit  to  recover  the  price  thereof.  The  attor- 
ney,  after  hearing  the  agent's  story,  declined  to  bring  the  suit,  solely  because  he 
thought  it  could  not  be  maintained.    Held,  that  the  communication  was  privileged. 

The  section  of  the  Statute  of  Frauds  that  relates  to  the  sale  of  goods,  ware*,  and 
merchandise  for  the  price  of  $40  or  over,  is  unlike  the  section  providing  that  do 
action  shall  be  brought  in  certain  case,  unless  the  promise,  &c.,  or  some  memoran- 
dum or  note  thereof,  shall  be  in  writing.  This  does  not  invalidate  the  contract  but 
only  takes  away  the  right  to  prove  it  by  parol;  and  if  a  defendant  allows  it  to  be 
proved  thus  without  objection,  he  thereby  waives  the  statutory  provision,  and  the 
court  has  only  to  enforce  the  contract  as  proved ;  while  that  does  not  wholly  forbid 
proving  the  contract  by  parol,  but  renders  it  invalid  when  thus  proved,  unless  the 
requirements  of  the  section  have  been  complied  with. 
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traveling  agent  sold  a  bill  of  goods  to  the  defendant  through  his  clerk, 
1  the  goods  of  the  plaintiffs  by  letter.  Held,  that  said  agent  could  not 
as  the  agent  of  the  defendant  in  writing  and  sending  said  letter;  and 
tter  was  not  such  a  memorandum  or  note  of  the  contract,  as  contem- 
e  Statute  of  Frauds. 

pursuant  to  the  defendant's  order,  packed  said  goods  and  marked  them 
dant,  and  delivered  them  to  a  railroad  company  for  transportation  to 
ly  advised  him  thereof.  The  goods  never  came  to  the  possession  of  the 
»at  were  lost  by  the  railroad  company.  Held,  that  said  company  was  the 
trvant  of  the  defendant,  and  that  the  receipt  of  said  goods  by  it,  was 
Bptance  and  receipt  thereof  by  the  defendant,  as  to  take  the  case  out  of 
>f  Frauds. 


jcount.    The  auditor  reported  as  follows : 

lintiffs  are  a  firm  located  and  doing  business  as  whole- 
5  in  dry  goods  in  Albany,  New  York.  The  defendant 
bant  residing  and  doing  business  in  North  Hero.  On 
November,  1872,  one  James  P.  Gilbert,  who  was  then 
ravelling  agent  and  salesman  for  the  plaintiffs,  called 
idant's  store,  and  the  defendant,  through  his  son,  Orlo 
who  was  then  acting  as  clerk  for  his  father,  and  had 
3  purchase  goods  for  him,  verbally  ordered  a  bill  of 
id  Gilbert.  Gilbert  mailed  to  the  plaintiffs  a  list  of  the 
red,  which  the  plaintiffs  received  in  due  course  of 
In  pursuance  of  said  order,  packed  said  goods,  and 
in  to  *  James  Dodds,  North  Hero,  Grand  Isle  County, 
L.  R.,  via  Fairhaven  to  St.  Albans,'  and  delivered  them 
issalaer  <fc  Saratoga  department  of  the  Delaware  & 
lal  Company,  at  their  freight  depot  in  Albany,  to  be 
5t.  Albans,  and  received  of  said  company  a  bill  of  la- 
:>r.  At  the  time  said  Orlo  ordered  said  goods,  he  di- 
said  Gilbert  to  have  them  sent  by  railroad  via  Fair- 
It.  Albans.  The  goods  packed  and  shipped  by  the 
^responded  in  quantity  and  quality  with  the  goods 
tho  defendant.  At  the  time  of  shipment,  the  plaintiffs 
endant  a  bill  of  the  goods,  which  was  received  by  the 
n  or  about  the  21st  of  November,  1872 ;  which  bill 
statement  of  how  the  goods  were  shipped.  In  a  few 
he  defendant  received  notice  of  the  shipment  of  said 
aid  Orlo  went  to  St.  Albans  to  get  the  goods  from  the 
t  they  not  having  arrived,  he  went  again  in  a  few  days, 
them  on  two  or  three  occasions ;  but  the  goods  never 
Albans.  On  the  7th  of  December,  1872,  the  defend- 
ed mailed  a  letter  to  the  plaintiffs,  which  they  duly 
F  the  tenor  following :    *  7?he  biU  of  goods  ordered 
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through  agent,  we  cannot  receive,  as  it  is  too  late  in  the  season. 
Have  lost  much  time  and  expense  in  going  to  St.  Albans  after  them/ 
The  defendant,  in  subsequent  letters  to  the  plaintiffs  which 
were  received  by  them,  declined  to  have  anything  to  do  with  the 
goods,  except  that  in  one  letter  he  offered,  if  the  plaintiffs  would 
send  the  goods  to  St.  Albans  and  permit  liiixi  to  select  such  as  he 
chose  and  return  the  rest,  he  would  do  that.  The  only  notice  of 
the  shipment  of  the  goods  that  the  defendant  received  prior  to  the 
7th  of  December,  was  the  invoice  which  the  plaintiffs  mailed  to 
him  on  the  21st  of  November,  and  which  the  defendant  received 
in  due  course  of  mail. 

"  There  was  no  testimony  tending  to  show  that  the  failure  of 
the  goods  to  reach  St.  Albans,  was  the  fault  of  either  the  plaintiffs 
or  defendant.  The  defendant  made  no  effort  to  see  if  the  goods 
had  come,  beyond  going  to  St.  Albans  two  or  three  times,  which 
he  did  shortly  after  he  received  a  bill  of  the  goods  from  the  plain- 
tiffs. Some  time  in  February,  1873,  the  defendant  heard  a  flying 
report  that  the  goods  were  in  Plattsburgh,  New  York  ;  and  about 
the  same  time  the  said  Orlo  received  a  letter  from  the  plaintiffs, 
stating  that  the  goods  were  in  Plattsburgh  ;  but  the  defendant  made 
no  effort  to  ascertain  if  such  was  the  fact.  The  goods  were  mostly 
for  fall  and  winter  use ;  and  the  defendant,  at  the  time  the  goods 
were  ordered,  desired  that  they  should  be  sent  immediately,  and 
the  plaintiffs,  as  soon  as  they  received  the  order,  packed  and 
shipped  them  without  delay.  At  the  time  the  defendant  heard 
the  report  that  the  goods  were  in  Plattsburgh,  some  of  the  goods 
were  somewhat  out  of  season.  The  defendant  claimed  in  argu- 
ment, that  the  contract  for  said  goods  came  within  the  Statute  of 
Frauds  ;  but  no  objection  was  made  by  the  defendant  on  that  ac- 
count, or  any  other,  to  the  admissibility  of  testimony  offered  by  the 
plaintiffs  in  support  of  their  claim ;  and  the  defendant  introduced 
parol  testimony  in  relation  to  the  alleged  contract,  that  agreed  in 
several  substantial  particulars  with  the  testimony  introduced  by 
the  plaintiffs. 

"  The  defendant  introduced  a  witness  to  prove  certain  alleged 
admissions  of  said  Gilbert.  The  plaintiffs  objected  to  the  admis- 
sibility of  the  testimony,  and  the  witness  on  being  inquired  of, 
testified  that  Gilbert  came  to  his  office  in  North  Hero  some  months 
after  the  16th  of  November,  1872,  and  desired  the  witness  to  bring 
a  suit  against  the  defendant,  to  recover  for  the  goods  in  question, 
and  that  after  hearing  Gilbert's  story,  witness  declined  to  bring 
suit,  on  the  sole  ground,  as  he  testified,  that  he  did  not  think  a  suit 
could  be  sustained.  The  defendant  offered  to  show  what  Gilbert 
said  to  the  witness  on  that  occasion,  and  claimed  that  what  he  said 
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ial  to  the  issue  in  this  case,  but  did  not  disclose  precisely 
irations  he  expected  to  prove.  The  witness  at  the  time 
erview  between  him  and  Gilbert,  was  a  practicing 
it  law.  The  plaintiffs  objected  to  the  admissibility  of 
>ny,  on  the  ground  that  it  was  a  privileged  communica- 
tee auditor  sustained  the  objection,  and  excluded  the 

3  items  of  account  in  the  plaintiffs'  specifications,  are 
charged." 

rt,  Roycb,  J.,  presiding,  rendered  judgment  on  the  re- 
forms, for  the  defendant;  to  which  the  plaintiffs  ex- 


Smith  and  Bryant  Hall,  for  the  plaintiffs. 
>mpetent  for  the  defendant  to  make  Gilbert  his  agent 
icate  to  the  plaintiffs  the  defendant's  order  for  the 
ucstion.  And  that  this  was  the  case,  appears  clearly 
rtter  of  the  defendant  incorporated  into  the  auditor's 
lit.  Cont.  69.  The  signature  of  the  agent  is  sufficient 
3  statute,  under  the  circumstances  of  this  case.  The 
the  invoice  bill,  November  21,  and  the  subsequent 
e  of  the  defendant  therein,  as  shown  by  sending  several 
e  goods  until  December  7,  establish  a  contract  which 
>rced  notwithstanding  the  statute.  2  Parsons  Cont. 
loddington  v.  Groddard,  16  Gray,  436  ;  Whitwell  et  al. 
al.  11  Mass.  10 ;  Saunderson  v.  Jackson,  2  B.  &  P. 
r  as  the  delivery  of  the  goods  in  question  is  concerned, 
sufficient  compliance  with  the  statute.  Delivering 
a  common  carrier,  marked  to  be  shipped  to  the  buyer, 
>een  held  to  vest  the  title  of  the  goods  in  the  pur- 
idlow  v.  Bowne  £  Eddy,  1  Johns.  1,  14 ;  3  Kent, 
449;  3  Kent  Com.  449.  The  delivery  of  the 
irrier  selected  by  the  defendant,  and  the  shipment  of 
lefendant  directed,  constituted  such  a  delivery  that 
vested  in  the  defendant ;  and  the  receipt  of  the  goods 
r  selected  by  the  defendant,  was  an  acceptance  by  his 
ould,  of  itself,  take  the  case  out  of  the  statute.  2 
,.  328,  329 ;  Spencer  v.  Hale,  30  Vt.  314. 
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The  auditor,  in  finding  for  the  plaintiffs,  must  have  found  that 
the  defendant  accepted  the  goods ;  and  since  the  facts  in  the  case 
so  conclusively  support  the  conclusion  that  the  auditor  must  hare 
arrived  at,  the  court  can  do  nothing  less  than  to  reverse  the  judg- 
ment, and  render  judgment  upon  the  report  for  the  plaintiffs. 
Courts  never  revise  the  finding  of  facts  by  an  auditor,  where  there 
is  testimony  tending  to  support  such  finding.  Kent  v.  Hancock, 
13  Vt.  519. 

The  question  as  to  the  Statutes  of  Frauds,  was  not  taken  till 
the  argument  of  the  case,  and  the  plaintiffs  insist  that  after  the 
contract  has  been  proved  by  parol  without  objection,  it  is  too  late 
to  raise  the  question  of  the  statute.  1  Chit.  PL  332 ;  Smith  v. 
Smith,  14  Vt.  446 ;  Adams  et  al.  v.  Patrick,  30  Vt.  520 ;  Montr 
gomery  v.  Edwards,  46  Vt.  152. 

• 

H.  R.  Beardsley,  for  the  defendant. 

It  is  insisted  that  there  was  not  such  a  delivery  of  the  goods  to 
the  defendant  as  to  make  him  liable  for  them  under  the  contract 
as  reported.  The  title  never  passed  from  the  plaintiffs  to  the  de- 
fendant. The  contract  being  verbal,  and  the  defendant  never 
having  accepted  the  goods,  but  on  the  contrary  having  refused  to 
accept  them,  the  case  comes  directly  within  the  Statute  of  Frauds, 
and  the  plaintiffs  cannot  recover.  Norman  v.  Phillips,  14  M.  k 
W.  277  ;  Johnson  v.  Dodgson,  14  M.  <fe  W.  653,  656 ;  1  C.  A  P. 
272 ;  Hanson  v.  Armitage,  5  B.  &  Aid.  557  ;  Aeebal  v.  Levy,  10 
Bing.  376  ;  Chit.  Cont.  344,  345,  et  seq.  English  and  Ajnerican 
cases  on  this  subject  might  be  mentioned  ad  infinitum  ;  bat  we 
have  no  occasion  to  go  out  of  this  state  for  decisions  equally  sound 
and  conclusive.  CHbbs  v.  Benjamin,  45  Vt.  124,  and  ex-Judge 
Redfield's  commentary  on  the  case,  Law  Register ;  30  Vt.  314. 

Again,  the  defendant  seasonably  notified  the  plaintiffs  that  he 
would  not  accept  the  goods,  and  never  has,  in  fact,  accepted  the 
goods.  Actual  acceptance  is  indispensable,  in  order  to  avoid  the 
operation  of  the  statute. 

After  the  testimony  in  reference  to  the  contract  between  the 
parties  had  all  been  introduced,  and  the  case  was  being  argued, 
the  defendant's  counsel  claimed  and  insisted  that  the  facts  estab- 


j 
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the  testimony  brought  the  case  within  the  Statute  of 
The  auditor  put  into  his  report  the  fact,  that  no  objec- 
aade  by  the  defendant  to  the  admissibility  of  the  testi- 
ed  by  plaintiffs  in  support  of  their  claim.  He  probably 
t  the  defendant  should  have  objected  to  any  testimony 
oduced,  showing  what  the  contract  was.  How  could 
r,  or  this  court,  decide  whether  the  contract  came  within 

e  of  Frauds  or  not,  until  the  contract  was  proved  by 

) 

we  think  the  auditor  erred  in  excluding  the  testimony 
be  shown  regarding  the  statements  of  Gilbert,  the  plain- 
;,  made  to  the  witness  when  applied  to  to  make  a  writ 
'endant.  It  is  apparent  that  the  relation  of  counsel  and 
not  exist.  On  the  contrary,  the  witness  declined  to  act 
Earle  v.  Grout,  46  Vt.  113. 

lion  of  the  court  was  delivered  by 

I.  The  auditor  correctly  excluded  the  witness  offered 
e  admissions  of  James  F.  Gilbert.  Gilbert  was  the 
e  plaintiffs  in  making  the  sale  of  the  goods,  and  went 
ess,  a  practicing  attorney,  to  have  him  bring  a  suit  to 
yment  for  the  goods.  The  witness  so  far  entered  into 
ment  of  the  plaintiffs  as  to  hear  Gilbert's  account  of 
tion,  and  then  declined  to  bring  the  suit,  for  the  sole 
t  he  did  not  think  a  suit  could  be  maintained.  On 
d  to  bring  a  suit  for  the  plaintiffs,  the  witness,  by  lis- 
he  detailed  account  of  the  transaction,  and  advising 
could  not  be  maintained,  was  as  directly  in  the  em- 
>f  the  plaintiffs,  and  as  much  entitled  to  payment  for 
i,  as  he  would  have  been  if  he  had  made  the  writ  in 
Phe  communications  made  to  him  by  Gilbert  are  privi- 
e  witness  stood  in  a  different  relation  to  the  plaintiffs 
the  witness  did  in  Earle  v.  Grout,  46  Vt.  113.  In 
he  witness,  though  talked  with,  and  asked  by  Earle  his 
to  whether  he  could  maintain  a  suit  against  Grout, 
at  the  time  of  the  conversation  that  Earle  did  not  de- 
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intend  to  employ  him  tu  Uiug  a  suit,  or  to  counsel  him  in 
to  his  rights  in  the  matter. 

Neither  does  this  case  full  within  the  principle  enunciated 
tgomery  v.  Edwarda,  46  Vt.  161.  In  that  class  of  cases, 
intiff  is  under  a  disability  in  proving  his  case,  because  the 
it  is  not  in  writing.  The  contract  which  is  the  foundation 
suit  in  such  cases,  is  valid,  but  the  statute  has  taken  away 
muff's  right  to  prove  it  except  by  written  evidence.  When 
endant  allows  such  a  contract  to  be  proved  by  parol  eri- 
he  waives  this  statutory  objection,  and  the  court  has  only 
>rce  the  contract  as  proved.  The  section  of  the  statute 
the  operation  of  which  tho  present  case  falls,  does  not 
forbid  the  proving  of  the  contract  by  parol  testimony,  but 
;s  that  the  contract,  though  proved  by  such  testimony,  shall 
valid,  unless  "  the  purchaser  shall  accept  and  receive  a 
the  goods  so  sold,  or  shall  give  something  in  earnest  to 
le  bargain,  or  in  part  payment."  The  plaintiff  could  not 
to  the  showing  of  the  contract  of  the  Bale  of  the  good=  by 
testimony.  His  only  right  was  to  insist,  as  he  did  before 
litor,  that  he  was  not  bound  by  such  contract  so  proven, 
he  had  accepted  aud  received  the  goods.  Hence  the  vital 
in  in  the  case,  is : 

Did  the  defendant  accept  aud  receive  the  goods  in  ques- 
We  denominate  this  as  the  vital  question,  because  we  do 
nk  that  Gilbert,  the  plaintiff's'  travelling  agent  and  sale* 
•ho  appeared  at  the  defendant's  store  and  bargained  tbe 
in  question  to  the  defendant's  son  and  agent,  can  be  re 
as  the  defendant's  agent  in  writing  out  and  transmitting  to 
.in tiffs  a  bill  of  the  goods  bargained  for.  Both  parties  were 
inted  in  the  transaction  by  agents.  The  kinds,  quantities, 
as,  and  prices  of  the  goods  were  agreed  upon  between  these 
The  transaction  is,  in  law,  the  same  it  would  be  if  one 
plaintiff's  had  been  present  in  person,  and  had  there  agreed 
10  same  particulars  with  the  defendant  in  person,  and  had 
d  from  the  defendant  his  verbal  order  for  the  goods,  and 
itten  it  out  and  forwarded  it  to  the  firm  of  which  he  was  a 
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It  is  not  the  personal  power  and  presence  of  the  agent 
5,  but  the  legal  presence  and  power  of  the  principal  in 
d  of  the  agent,  (lilbert,  in  reducing  to  writing  and  for- 
the  order,  was  not  representing,  or  acting  for,  the  de- 
Hit  was  recording  and  transmitting  to  his  principals,  the 
>n  which,  in  their  name  and  behalf,  he  had  concluded 
lefendant  by  parol.  The  bill  of  goods  signed  and  for- 
y  him  to  the  plaintiffs,  was  not  "  some  note  or  memoran- 

the  bargain,  made  in  writing,  and'"  signed  by  the  de- 

such  as  is  contemplated  by  §  2,  ch.  66,  Gen.  Sts.,  to 
he  sale  from  the  operation  of  the  Statute  of  Frauds. 
;  reported  by  the  auditor,  in  legal  effect,  are,  that  the 

ordered  the  goods  in  question,  therein  specifying  the 
antities,  and  qualities,  and  directed  the  plaintiffs  to  de- 
n,  duly  packed,  to  the  railroad  company,  to  be  trans- 
i  Pairhaven  to  him  at  St.  Albans.  The  plaintiffs  selected 
id  the  goods,  complying  in  all  respects  with  the  defend- 
er, and  delivered  them  to  the  common  carrier  named, 
s  directed,  and  advised  the  defendant  thereof.  This  was 
ember  21st.  The  goods  never  came  to  the  personal  con- 
ceptance  of  the  defendant.  After  going  to  St.  Albans 
ree  times  lor  the  goods,  and  sending  to  inquire  several 
)  defendant,  December  7,  wrote  the  plaintiffs  that  he 
t  receive  the  goods,  as  it  was  too  late  in  the  season,  <fcc. 
e  must  be  a  receipt  and  acceptance  by  the  purchaser  of 
t  of  the  goods,  when  the  sale  is  oral,  to  remove  the 
sability,  all  the  authorities  agree.  Green  v.  Merriam, 
01  ;  Spencer  v.  Hale,  30  Vt.  314 ;  Graham  v.  Fisher 
b,  30  Vt.  428  ;  2  Parsons  Cont.  322,  et  seq.  Do  these 
j  such  a  receipt  and  acceptance  of  the  goods  by  the  de- 
is  is  required  by  the  statute  to  render  the  sale  binding 

?  The  decision  of  this  question  depends  largely  upon 
in  which  the  railroad  company  is  to  be  regarded.  If  it 
3garded  as  the  agent  and  servant  of  the  plaintiffs,  the 
re  never  been  accepted  or  received  by  the  defendant, 
s  to  be  regarded  as  the  agent  and  servant  of  the  defend- 
oods  have  been  received  by  him,  but  whether  accepted, 


356  GRAND  ISLE  COUNTY, 

Strong  et  als.  v.  Dodds. 

may  depend  upon  other  considerations.  We  think  the  railroad 
company  must  be  regarded  as  the  agent  and  servant  of  the  de- 
fendant. He  named  it  as  the  carrier  to  whom  he  desired  the 
goods  to  be  delivered.  When  the  plaintiffs  had  delivered  the 
goods  to  the  railroad  company,  packed  and  marked  to  the  de- 
fendant as  he  had  directed,  they  had  done  all  that  was  required 
of  them  to  perfect  the  sale  on  their  part.  The  goods  had  passed 
beyond  their  possession  and  control,  save  possibly  the  contingent 
right  of  stopping  them  while  in  transitu.  The  charges  for  con- 
veying the  goods  to  St.  Albans  were  to  be  paid  by  the  defendant. 
While  conveying  the  goods  from  Albany  to  St.  Albans,  the  rail- 
road company  was  in  the  employ  and  service  of  the  defendant. 
If  the  defendant  had  sent  his  hired  servant  with  a  team  to  the 
plaintiffs'  store  in  Albany,  with  a  verbal  order  for  the  goods  in 
question,  no  one  would  doubt  bat  a  delivery  of  the  goods  to  the 
servant,  and  the  loading  them  upon  his  team,  would  be  a  receipt 
of  the  goods  by  the  defendant.  It  has  generally  been  held  that 
the  delivery  of  goods  by  the  vendor  to  a  common  carrier  named 
by  the  purchaser,  is  a  delivery  to  the  purchaser.  2  Parsons 
Cont.  328,  329,  and  notes  ;  Spencer  v.  Sale,  30  Vt.  314.  Whether 
the  mere  act  of  naming  the  carrier  by  the  purchaser  to  whom  the 
goods  are  to  be  delivered,  is  more  significant  in  determining 
whether  the  purchaser  has  received  the  goods  within  the  meaning 
of  the  statute,  than  the  fact  that  the  carrier  transports  the  goods 
at  the  expense  of  the  purchaser,  may  be  doubtful.  Any  fact,  it 
would  seem,  which  clearly  indicates  that  the  carrier  holds  the 
possession  of  and  transports  the  goods  as  the  property  of  the  par- 
chaser,  shows  a  receipt  of  the  goods  by  the  purchaser. 

We  think  it  quite  clear,  both  on  authority  and  reason,  that  on 
the  facts  reported,  the  receipt  of  the  goods  by  the  railroad  com- 
pany was  a  receipt  by  the  defendant,  sufficient  to  remove  the  stat- 
ute disability  in  that  respect.  We  also  think  that  the  possession 
and  control  of  the  goods  while  being  conveyed  from  Albany  by  the 
railroad  company,  must  be  regarded  as  the  possession  and  control 
of  the  defendant,  and  that  this  was  an  acceptance  of  the  goods  by 
the  defendant,  within  the  meaning  of  the  statute.  He  would 
had  the  right  to  have  ended  the  possession  and  control  of  the  rail- 
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iny  at  any  time  after  they  had  received  the  goods,  and 
sumed  personal  possession  and  control  of  the  same. 
when  the  purchaser  assumes  control  of  the  goods  either 
or  through  an  agent,  he  accepts  them  sufficiently  to  re- 
atute  disability.  lNo  one,  we  think,  would  deny,  that 
posed  case  of  the  defendant's  having  sent  his  own 
the  plaintiffs'  store  for  the  goods,  the  receipt  and  con- 
roods  by  the  teamster,  would  be  such  an  acceptance 
mdant  as  would  have  removed  the  statute  disability^ 
teamster,  before  the  goods  bad  come  to  the  personal 
f  the  defendant,  had  destroyed  or  stolen  them  ;  could 
nt  have  avoided  paying  the  plaintiffs  on  the  ground 
not  accepted  them?     We  think  not,  provided  the 
such  as  the  defendant  ordered.     Green  v.  Merriam^ 
is  an  authority  for  the  doctrine  that  all  that  a  pur- 
do  to  accept  personal  property  sold  by  parol,  so  as  to 
itatute  disability,  is,  to  assume  control  over  the  prop- 
iheep  in  controversy  in  that  case,  were  never  in  the 
ssession  of  the  defendant.     The  parties  separated  the 
he  rest  of  the  plaintiffs  flock,  and  while  thus  sepa- 
the  plaintiff's  possession,  the  defendant  employed  the 
eep  the  sheep  for  him  a  few  days.     It  was  held  that 
;  had  accepted  and  received  the  sheep,  sufficiently  to 
statute  disability.     The  facts  reported  as  to  the  de- 
ng  and  sending  to  St.  Albans  for  the  goods,  estab- 
b  defendant  understood  the  goods  were  his  own.     He 
•  get  his  own  goods,  and  not  the  goods  of  the  plain- 
ibt  some  confusion  in  the  cases  deciding  what  would 
constitute  an  acceptance  by  the  purchaser  within  the 
le   statute,  has  arisen  by  not  clearly  distinguishing 
by  the  purchaser  that  will  remove  the  statute  disa- 
q  acceptance  that  amounts  to  a  waiver,  at  common 
rchaser,  of  his  right  to  object  to  the  goods  because 
swer  to  the  order  in  quantity  or  quality.     The  lat- 
ise  till  the  purchaser  has  had  a  reasonable  opportu- 
ne  the  goods ;  the  former  arises  when  he  assumes 
em  personally  or  by  his  agent.     By  accepting  the 
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5  to  remove  the  statute  disability,  the  purchaser  does  not, 
',  waive  his  common-law  right  to  reject  or  return  them 
icy  fail  to  answer  his  order  in  quantity  or  quality, 
edoes  waive  this  right  or  not,  must  depend  upon  whether 
,  a  reasonable  opportunity  to  examine  the  goods.  When 
scr  in  any  way  assumes  control  over  the  goods,  he  snf- 
:cepts  them  to  answer  the  statute.  If  on  examination 
tn  a  reasonable  time,  the  goods  fail  to  answer  his  order, 
j  can  refuse  to  receive  them,  or  return  ihem,  on  the 
it  they  are  not  such  goods  as  he  ordered,  but  not  on  ac- 
he disability  cast  upon  the  plaintiff  by  the  Statute  of 
If  the  vendee  has  assumed  control  over  the  goods  is 
i  on  examination  they  prove  such  in  kind  and  quantity 
.'erbally  ordered,  he  cannot  avoid  his  liability  to  pay  for 
e  ground  that  the  contract  is  void  by  the  statute.  These 
tie  law  as  applicable  to  the  facts  reported  by  the  andi- 
se  the  pro  forma  judgment  of  the  county  court;  and 
s  rendered  on  the  report  for  the  plaintiffs  to  rccovertbe 
ind  due  by  the  auditor. 
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operly  look  into  its  own  docket  entries,  to  see  what  has  been  done  by 
a  thou  t  requiring  proof  by  the  record  written  oat  at  length,  as  would 
if  proof  of  the  proceedings  was  to  be  made  in  another  court. 
ics  in  a  cause  showed  a  verdict  for  the  defendant,  exceptions  allowed, 
1  stayed,  but  did  not  shew  in  express  terms,  judgment  on  the  verdict. 
d  entries  showed  the  practice  of  the  court  to  have  been,  not  to  make 
itry  of  judgment  on  verdicts,  but  to  treat  all  verdicts  left  to  stand,  as 
lente  rendered  on  them,  and  to  have  the  record  made  up  accordingly; 
ew,  held  that  said  entries  showed  a  verdict  and  judgment  for  the  de- 
ejectment  tried  in  the  county  court,  verdict  was  rendered  for  the  de- 
in,  exceptions  by  the  plaintiff  allowed,  and  execution  stayed,  but  no 
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formal  judgment  on  the  verdict  wag  ever  entered.  Before  the  case  was  entered  in 
the  supreme  court,  the  plaintiff  therein  paid  the  defendant's  costs,  and  the  action 
was  no  further  prosecuted.  The  proceedings  in  the  case  were  entered  upon  the 
docket,  but  no  formal  record  thereof  was  ever  made  up.  Held,  that  such  payment 
of  costs  was  a  renunciation  of  the  plaintiff's  claim  in  the  action,  and  was  in  effect 
equal  to  a  judgment  against  her. 

Held,  that  the  parties  in  this  action,  who  claimed  under  the  parties  in  that,  were  con- 
clusively bound  by  the  proceedings  therein. 

If  the  county  court  err  in  its  rulings  upon  a  question  important  to  the  party  against 
whom  they  are  made,  and  who  is  cast  in  the  suit,  and  such  rulings  are  reversed  in 
the  supreme  court,  the  supreme  court  cannot  presume  that  there  was  something  in 
the  case  that  made  such  question  immaterial ;  the  party  claiming  that,  must  thorn 
it  affirmatively. 

A  deed  described  the  land  thereby  conveyed  as  being  in  "  Lington,"  in  the  county  of 
Addison.  Held,  that  the  name  "  Lington,"  was  so  like  the  name  Lincoln,  a  town 
in  said  county,  and  so  unlike  the  name  of  any  other  town  in  the  county,  that  the 
deed  was  properly  admitted  in  evidence,  in  connection  with  other  evidence  showing 
the  situation  and  circumstances  at  the  time,  as  tending  to  show  that  the  lorus  in  qw 
was  the  land  conveyed  by  the  deed. 

Husband  and  wife  may  join  in  an  action  for  injury  to  a  close  that  they  own  jointly: 
and  the  allegation  of  matter  of  aggravation  merely,  although  of  injuries  to  the  hus- 
band alone,  would  not  vitiate  the  declaration  on  motion  in  arrest. 

Trespass  qua.  clau.  Plea,  tlfe  general  issue,  and  trial  by  jury, 
December  term,  1874,  Pierpoint,  Ch.  J.,  presiding. 

It  was  conceded  that  the  defendant  Palmer  had  the  legal  title  to 
lot  No.  54,  in  the  first  division  of  lands  in  Lincoln,  in  the  county  of 
Addison,  and  that  he  and  his  grantors  had  been  in  possession  of 
the  same  for  more  than  forty  years.  The  defendants  claimed  that  the 
land  in  dispute  was  part  of  said  lot.  The  alleged  trespasses  were 
committed  under  the  direction  of  said  Palmer.  Simeon  Palmer,  fa- 
ther of  the  defendant  Palmer,  died  seised  of  said  lot,  and  had  owned 
and  occupied  the  same  from  prior  to  1836  up  to  the  time  of  his  death 
in  1872,  and  his  administrator  duly  conveyed  the  same  to  the  said 
Daniel  Palmer.  It  was  also  conceded  that  the  plaintiffs  could 
not  recover,  unless  the  plaintiff  Betsey  Armstrong  had  the  legal 
title  to  the  locus  in  quo.  To  show  this,  a  deed  from  Stephen 
Middlebrook,  the  original  proprietor  of  lot  No.  55  in  said  division, 
was  offered,  dated  September  29,  1792,  duly  executed,  and  re- 
corded in  the  county  clerk's  office,  conveying  all  his  right  in 
"  Lington,"  in  said  county,  to  one  Patience  Burroughs,  to  which 
the  defendants  objected,  but  the  objection  was  overruled  and 
the  deed  admitted  in  evidence  ;   to   which  the  defendants  ex- 


JANUARST  TERM,  1875.  361 


Armstrong  and  wife  v.  Colby  et  al. 


The  will  of  said  Patience,  duly  probated,  was  introduced 
3e  by  the  plaintiffs,  in  which  Olmstead  Keeler  and  others 
ed  as  residuary  legatees ;  but  it  did  not  appear  whether 
)  was  solvent  or  insolvent ;  nor  whether  there  was  any 
for  said  legatees ;  nor  whether  any  decree  of  distribu- 
»r  estate  was  ever  made  by  the  probate  court.  It  also 
that  said  legatees  conveyed  lot  55  to  one  Wellington, 
syed  the  same  to  one  Simeon  Ralph,  father  of  the  said 
id  that  a  portion  thereof  adjoining  lot  54,  was  set  off  to 
Betsey  as  one  of  the  heirs  of  her  father.  The  plaintiffs 
lat  the  portion  so  set  off  to  the  said  Betsey  embraced  the 
ispute.  The  court  held  that  the  said  Betsey  had  the 
to  that  portion  of  lot  55  set  off  to  her  as  aforesaid,  and 
1  the  jury ;  to  which  the  defendants  excepted. 

endants  introduced  in  evidence,  against  the  objection  of 
iffs,  the  files  and  docket  entries  in  an  action  of  eject- 
ivor  of  the  said  Patience  Burroughs  against  the  said 
Imer,  to  recover  possession  of  the  locus  in  quo,  whereby 
1  that  said  suit  was  returnable  to  the  December  term, 
.ddison  county  court,  and  was  tried  at  the  June  term, 
a  a  verdict  was  rendered  for  the  defendant,  and  the 
ok  and  filed  exceptions,  and  execution  was  stayed.  It 
rom  the  testimony  of  the  clerk  of  said  court,  that  no 
d  than  said  docket  entries  had  ever  been  made  in  that 
le  defendants  also  proved  by  one  Middlebrook  that  he, 
f  the  said  Patience,  and  by  her  direction,  before  the 
3rm  of  the  supreme  court,  paid  the  defendant's  costs  of 
nd  that  the  exceptions  were  withdrawn,  or  not  prose- 
said  suit  never  entered  in  the  supreme  court.  The 
ies  showed  the  payment  of  said  costs  to  the  clerk. 

ndants  claimed  that  said  judgment  was  conclusive  as 
i  parties  to  this  suit,  in  regard  to  the  title  to  the  land 
;hat  the  same  was  in  the  said  Simeon  Palmer,  and  re- 
court  to  so  charge,  and  to  direct  a  verdict  for  the  de- 
ut  the  court  held  otherwise,  and  refused  to  charge  as 
>ut  charged  the  reverse.     To  the  refusal  to  charge  as 
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requested,  and  to  the  charge  upon  the  point  of  the  request,  the 
defendants  excepted. 

The  defendants'  evidence  tended  to  show  that  the  line  to  which 
they  claimed,  being  the  south  line  of  the  land  in  dispute,  had  been 
treated  and  recognized  as  the  dividing  line  between  said  lots,  by 
the  adjacent  proprietors,  for  more  than  fifteen  years ;  and  as  tend- 
ing to  prove  this,  they  offered  a  certified  copy  of  a  quit-claim  deed 
from  William  W.  Pope  to  said  Simeon  Ralph  and  one  James  L. 
Stearns,  dated  October  31,  1855,  duly  executed  and  recorded,  of 
a  certain  piece  of  land  north  of  the  north  line  of  lot  55  as  claimed 
by  the  defendants,  and  south  of  the  north  line  thereof  as  claimed 
by  the  plaintiffs,  and  which  would  be  a  part  thereof  if  the  north 
line  was  where  the  plaintiffs  claimed,  but  which  was  further  west 
than  the  land  in  dispute,  and  not  embracing  any  part  thereof.    It 
appeared  that  said  Ralph,  at  the  time  of  the  execution  of  said 
deed,  was  the  owner  of  lot  55.     The  plaintiffs  objected  to  said 
deed,  and  the  court  excluded  it ;  to  which  the  defendants  excepted. 
The  plaintiffs  offered  testimony  tending  to  show  that  the  locus 
in  quo  was  not  included  within  the  original  boundaries  of  lot  54 
as  originally  fenced  and  occupied  by  the  defendants,  and  also  that 
the  fence  between  the  lots  was  moved  by  the  defendants  within  the 
last  fifteen  years,  over  and  beyond  the  original  boundary  line  be- 
tween said  lots  as  originally  fenced  and  occupied  by  the  defend- 
ants,  and  upon  the  land  claimed  by  the  plaintiffs.     It  further  ap- 
peared that  the  plaintiffs  and  those  under  whom  the  said  Betsey 
claimed,  had  been  in  undisturbed  possession  of  lot  55  up  to  the 
line  as  claimed  by  defendants,  for  more  than  fifteen  years  prior  to 
the  commencement  of  this  suit.     Except  as  above,  the  charge  was 
what  the  case  required.      Verdict  for   the  plaintiffs,  "on  the 
ground  that  the  fence  near  the  south  line,  was  moved  farther 
south  within  the  last  twelve  years,  so  that  the  defendants  and  their 
predecessors  did  not  acquire  title  by  possession  of  the  strip  of  land 
lying  south  of  the  original  fence."    After  verdict  the  defendant 
moved  in  arrest  of  judgment,  for  the  insufficiency  of  the  declara- 
tion.*    Motion  overruled,  pro  forma,  to  which  the  defendants 
excepted. 

*  The  declaration  was  not  furnished  the  Reporter. 
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er  and  Dunton  ft  Veasey,  for  the  defendants. 

om  Stephen  Middlebrook  to  Patience  Burroughs  was 

mitted  in  evidence.     The  premises  therein  described 

Lington,"  cannot  be  presumed  as  matter  of  law  to 

The  word  "  Lington  "  has  not  the  idem  sonans  of 

this  is  the  legal  test  applied  to  questions  of  this  kind. 

jrred  in  instructing  the  jury  that  the  plaintiff  Betsey 
id  the  legal  title  to  that  portion  of  lot  No.  55  set 
the  heir  of  her  father.  It  being  at  least  doubtful 
lgton  "  was  intended  for  Lincoln,  this  question  should 
been  submitted  to  the  jury.  Allen  v.  Ogden  ft  Cat- 
;  Blake  ft  Goodhue  v.  Tucker,  12  Vt.  39.  There 
nee  that  Keeler  and  others,  the  residuary  legatees  of 
roughs,  acquired  title  to  lot  55  under  her  will. 

t  entries  and  files  in  the  suit  of  ejectment  in  favor  of 
rroughs  against  Simeon  Palmer,  were  properly  ad- 
ory  v.  Cady  et  al.  4  Vt.  504.  The  fact  that  ex- 
e  taken  in  the  suit,  does  not  affect  the  validity  of  the 
Walker  v.  King,  2  Aik.  204  ;  Allen  v.  Hard,  19  Vt. 
I  et  ah.  v.  Downer,  29  Vt.  339  ;  Howard  v.  Burling- 
191;  Pomfret  v.  Barnard,  44  Vt.  521.  The  judg- 
erefore  conclusive  between  these  parties  as  to  the  title 
in  quo.  Edwards  v.  Roys,  18  Vt.  473  ;  Marvin  v. 
ah.  20  Vt.  662.  The  deed  from  Pope  to  Ralph  & 
improperly  excluded.    Davis  v.  Judge,  44  Vt.  500. 

mi  in  arrest  was  improperly  overruled.  The  declara- 
have  set  forth  the  interest  of  the  wife  in  the  locus  in 
it.  PL  30,  74 ;  2  Bl.  1236  ;  Weller  ftc.  v.  Baker,  2 
1.  A  declaration  by  husband  and  wife  must  not  in- 
statement  of  a  cause  of  action  for  which  the  husband 
;  to  sue.  1  Chit.  PI.  73  ;  Barnes  and  wife  v.  Hurd, 
) ;  Gazynski  and  wife  v.  Colburn,  11  Cush.  10  ;  Meader 
Stone  et  als.  7  Met.  147.  These  defects  are  fatal  on 
arrest  of  judgment.  1  Chit.  PI.  33,  and  cases  above 
e  last  count  is  defective  in  that  the  cause  of  action 
forth,  is  one  for  which  the  husband  should  sue  alone. 
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R.  H.  Mardin  and  J.  W.  Stewart^  for  the  plaintiffs. 

Tbc  sole  question  raised  by  the  exceptions  is  one  of  fact,  and 
that  is  conclusively  settled  by  the  verdict.  The  verdict  estab- 
lishes the  fact,  that  the  defendants  committed  a  trespass  upon  land 
to  which  they  had  no  title,  and  to  which  the  plaintiffs  had  ac- 
quired title.  If  a  party  have  no  paper  title  covering  the  land  in 
dispute,  fences  thereon  will  not  tend  to  prove  an  adverse  possession 
beyond  the  places  where  they  exist.  Smith  v.  Hosmery  7  N.  H. 
436.  Where  two  persons  are  in  possession  of  distinct  portions  of 
the  land  in  controversy,  it  is  well  settled  that  he  who  has  the  bet- 
ter right  is  in  constructive  possession  of  all  not  actually  occupied 
by  his  adversary.  Hunt  v.  Wickliffe^  2  Pet.  201.  To  support  a 
claim  by  possession  where  there  is  no  written  evidence  of  title, 
there  must  have  been  an  actual  occupancy  to  the  extent  claimed, 
by  a  substantial  enclosure.  Livingston  v.  Peru  Iron  Co.  9  Wend. 
511. 

The  plaintiffs'  cause  of  action  is  sufficiently  alleged,  to  with- 
stand the  motion  in  arrest. 

The  opinion  of  the  court  was  delivered  by 

Wheeler,  J.  As  the  plaintiffs  acquired  their  title  from  Pa- 
tience Burroughs,  and  the  defendants  theirs  from  Simeon  Palmer, 
and  the  action  of  ejectment  that  she  brought  against  him  was  for 
the  possession  of  the  same  land  that  is  in  dispute  in  this  action, 
any  judgment  in  that  action  would  be  between  parties  to  whom 
the  parties  in  this  action  are  respectively  privies,  and  about  the 
same  subject  matter,  and  be  conclusive  upon  these  parties  as  to 
all  matters  adjudicated  in  it.  The  court  properly  looked  into  its 
own  docket  entries  to  see  what  had  been  done  by  the  court  in  that 
action,  without  requiring  proof  of  the  record  written  out  at  length, 
as  would  have  been  necessary  to  make  proof  of  the  proceedings 
in  another  court.  When  looked  into,  the  entries  show  a  verdict 
for  the  defendant  in  that  action,  and  do  not  show  in  express  terms 
any  judgment  on  the  verdict.  In  some  of  the  county  courts  in 
this  state,  the  practice  has  been  not  to  make  any  formal  entry  of 
judgment  on  verdicts,  but  to  treat  all  verdicts  left  to  stand,  as 
having  judgment  rendered  on  them,  and  to  have  the  records  made  up 
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From  the  entries  made  in  that  action,  such  appears 
the  practice  in  that  conrt ;  for  there  is  an  entry  of 
owed,  and  execution  stayed,  and  there  could  be  no 
je  stayed  without  a  judgment  on  which  it  could  issue. 

the  docket  entries  showed  a  verdict  and  judgment 
lant  in  that  action.  If  that  court  had  certified  that 
the  practice  there  in  respect  to  entry  of  verdicts  and 

•  that  the  proof  furnished  by  the  entries  was  disposed 
>und  that  by  the  practice  of  the  court  the  entries  did 
idgment  on  the  verdict,  such  a  statement  might  have 
ve  upon  this  court ;  but  as  there  is  no  statement  of 
3  entries  are  left  to  have  their  ordinary  effect.     But 

could  not  be  considered  as  showing  a  formal  judg- 
sourt  on  the  verdict,  they  show  that  a  verdict  was 

*  the  defendant,  and,  without  treating  the  entry  of 
;he  docket  as  a  record  of  an  official  act  that  would  be 
>ayment,  the  defendants'  evidence  tended  to  show  that 
therein,  after  the  verdict,  paid  the  defendant  his  costs 
md  did  not  further  prosecute  it.     In  Catlin  v.  Taylor 

104,  it  was  held  that  where  a  plaintiff,  in  an  action 
him  before  a  justice  of  the  peace,  after  judgment  of 
gainst  him,  and  an  appeal  by  him,  paid  the  defendant 
d  did  not  prosecute  it  further,  it  was  a  renunciation 

of  action,  in  effect  like  a  retraxit  at  common  law, 
Hit  to  a  final  judgment  against  him  in  the  action.     The 

the  plaintiff  in  that  action  of  ejectment,  of  the  de- 
sts  in  the  action,  after  verdict  for  the  defendant,  was 
enunciation  of  her  claim  in  the  action,  and,  with  the 
ice  of  the  proceedings,  was  in  effect  equal  to  a  judg- 
;t  her.  In  this  view,  if  there  was  no  question  about 
t,  the  proceedings  were  conclusive  as  a  judgment ;  and 
is  a  question  about  it,  and  it  should  be  found  by  the 
u  been  made,  they  would  be  likewise  conclusive.  The 
i  that  action,  or  the  proceedings  equivalent,  if  they 
ettled  conclusively  as  between  these  parties,  that  Sim- 
1  then  had  the  right  as  against  Patience  Burroughs,  to 
i  controversy.    This  right,  as  the  case  stood,  appears 
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to  have  continued  down  to  the  defendants,  as  against  the  plaintifis, 
unless  it  had  been  lost  by  adverse  possession.     The  case  shows 
that  the  plaintiffs'  evidence  tended  to  show  that  this  land  was  mt 
originally  fenced  and  occupied  as  a  part  of  the  defendants'  lot, 
and  that  they  had  within  fifteen  years,  moved  their  fence  on  to 
land  claimed  by  the  plaintiffs  beyond  the  original  boundary  line 
as  originally  fenced  and  occupied  by  them  ;  that  the  defendants1 
evidence  tended  to  show  that  this  land  had  been  treated  and  rec- 
ognized as  a  part  of  their  lot  more  than  fifteen  years ;  and  that 
the  jury  found  that  the  defendants  had  so  moved  their  fence  with- 
in twelve  years,  and  had  not  acquired  title  by  possession  to  the 
land  on  to  which  they  so  moved  it.     This  finding  upon  the  evi- 
dence would  doubtless  settle  that  the  defendants  had  not  acquired 
title  by  possession  to  that  land  after  they  moved  their  fence  on  to 
it,  and  probably  settle  that  they  never  acquired  title  to  it  by  pos- 
session at  all,  but  would  not  settle  that  the  plaintiffs  had  got  title 
to  it  by  possession  after  the  title  had  been  settled  to  be  in  the  pre- 
decessors of  the  defendants  by  the  action  of  ejectment  and  before 
they  so  moved  their  fence  on  to  it.     If,  as  claimed  in  argument 
for  the  plaintiffs,  it  had  been  settled  by  the  verdict  that  the  plain- 
tiffs had  so  acquired  title,  the  judgment  in  the  action  of  ejectment 
would  have  been  of  no  importance  in  the  case  ;  but  as  the  case 
stood,  it  must  have  been  very  important,  for  it  would  show  con- 
clusively that  the  predecessors  of  the  defendants  had  title  to  the 
land  in  dispute  at  the  time  when  that  judgment  was  rendered,  and 
that  the  defendants  had  title  to  it  when  they  moved  their  fence  on 
to  it,  unless  the  plaintiffs  had  acquired  title  to  it  between  the  time 
of  that  judgment  and  the  time  of  the  removal  of  the  fence.    The 
case  may  have  been  tried  upon  the  theory  that  the  plaintiffs  had 
so  acquired  title,  but  it  does  not  appear  that  it  was,  and,  as  it 
does  appear  that  the  defendants  did  not  have  such  effect  given  to 
the  judgment  as  they  were  entitled  to,  it  cannot  be  presumed  that 
there  was  something  in  the  case  that  made  the  judgment  of  no  im- 
portance.    If  the  plaintiffs  would  have  the  benefit  of  any  such 
thing,  they  should  show  it  affirmatively. 

The  name,  "  Lington,"  set  forth  in  the  deed  to  Patience  Bor- 
roughs  as  the  name  of  the  town  in  Addison  county  in  which  the 
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ited,  is  so  like  the  name,  Lincoln,  and  so  unlike  the 
other  town  in  that  county,  that  there  appears  to  be 
admitting  the  deed  in  evidence,  in  connection  with 
3  showing  the  situation  and  circumstances  at  the  time, 
show  that  this  lot  of  land  was  conveyed  by  the  deed. 

the  fifteen  years  and  more  of  possession  of  the 
,  which  the  case  shows  appeared,  would  show  that 

to  that  lot  up  to  the  disputed  part,  without  the  aid 

from  Pope  to  Ralph,  a  grantor  of  the  plaintiffs,  and 
a  quit-claim  deed,  merely,  for  which  it  is  not  shown 
d  anything,  and,  even  if  it  had  covered  the  land  in 
;h  it  did  not,  would  not  have  shown,  nor  had  any 
ncy  to  show,  but  that  Ralph  owned  the  land,  or 
m  it,  which  was  the  question  on  which  it  was  offered 

n  in  arrest  of  judgment  assserts  that  the  declaration 
to  warrant  any  judgment  for  the  plaintiffs  upon,  and 
lpon  that  motion  is  to  be  reviewed  in  the  light  of  the 
lone.  It  is  true,  as  claimed  for  the  defendants  in  ar- 
,  in  an  action  by  husband  and  wife  jointly,  the  dec- 
t  set  forth  the  interest  of  the  wife  in  the  cause  of 
hould  not  set  forth  as  a  substantive  ground  of  recov- 
er that  would  constitute  a  cause  of  action  of  the  hus- 
o  the  exclusion  of  the  wife.  This  does  not  mean  that 
>tate  or  interest  of  the  wife  in  the  subject-matter  of 
aust  be  precisely  stated,  but  means  that  so  much  must 
to  show  her  to  be  entitled  to  sue  the  same,  as  a 
in  behalf  of  any  plaintiff,  or  any  number  of  plaintiffs, 
that  the  plaintiff,  or  all  the  plaintiffs,  are  respectively 
sue.  Nor  does  it  mean  that  matters  in  aggravation 
vhich  the  husband  is  alone  interested,  may  not  be  set 
tction  by  him  and  wife,  but  only  that  he  and  his  wife 
ther  recover  on  any  cause  of  action  that  accrued  to 
ie.  Russell  ft  wife  v.  Come,  2  Ld.  Raym.  1031 ; 
ife  v.  Bedford,  11  Mod.  264.  In  each  count  in  this 
,  the  gist  of  the  cause  of  action  set  forth  is  the  break- 
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entering  a  close  in  each  count  alleged  to  be  the  plaintiffs' 
The  plaintiffs,  although  they  are  husband  and  wife,  might 
ave  a  close,  and  this  allegation  is,  in  effect,  that  the  close 
on  was  theirs  jointly.  If  it  was  so  theirs,  it  was  hers  as 
i  it  was  his,  and  a  cause  of  action  for  an  injury  to  it, 
irvive  to  her  if  she  survived  him,  and  they  might  sue 
>r  such  injury.  2  Wils.  424  ;  Baker  $  wife  v.  Breremm, 
•.  418  ;  1  Chit.  PI.  74  ;  Bromuon  v.  Bait,  16  Vt.  309. 
tors  alleged  beyond  the  injuries  to  the  close  of  the  plain- 
■e  in  aggravation  merely.  Grout  v.  Knapp,  40  Vt.  163 ; 
lough  they  may  be  injuries  to  the  husband  alone,  would 
i  the  declaration  bad  on  this  motion. 
lent  reversed,  and  cause  remanded. 


Cornelius  Soper  v.  Rollin  Frank. 
Award.     Time  of  Payment.     Eitoppel. 

on  In  abide  by  tho  decision  of  arbitrators  named,  "in  regard  to  a  lease  tf 
known  as  the  Frank  farm,  leased  to  the  said  Soper  for  tbe  term  of  flt» 
r  which  they  now  agree  to  dissolve,  and  abide  by  their  decision."  and  u 
pursuance  thereof,  •  •  •  "  that  we  have  examined  the  accounto  as 
is,  and  appraised  all  damages  and  differences  between  them,  according  u> 
judgment,  and  find  a  balance  due  Hi.  Soper,  8204.20,"  are  not  sounrartsis 
ke  the  award  void. 

I  gave  the  plaintiff  a  certain  sum  to  surrender  said  lease  and  premises  at 
if  the  first  year  of  the  term,  but  did  not  fix  the  time  of  payment  thereof; 
is  held  payable  when  the  surrender  was  to  be  made, 
ff  called  on  the  defendant  to  pay  the  award  before  the  end  of  the  year,  bm 
idant  refused,  unless  he  would  take  notes,  which  he  declined.  Before  tbe 
io  year,  the  plaintiff  assigned  the  lease  to  hi*  son  for  S2S0,  who  went  into 
in  thereunder;  and  on  being  inquired  of  by  the  defendant  just  before  tie 
ie  year,  about  the  lease  and  tbe  surrender  ol  the  promises,  the  uuuiituf 
that  he  did  not  consider  himself  bound  by  the  award,  as  the  defeodssi 
paid  it,  and  that  he  had  assigned  the  lease  to  his  son,  and  had  notbuj 
lo  with  it,  and  that  tbe  defendant  must  go  to  his  sou  about  it.  Theddend- 
nlpoa  went  to  his  son,  and  paid  him  J100  to  surrender  the  premises,  whir* 
f  tbe  time  the  plaintiff  was  to  have  surrendered  them.  The  plaintiff  i  sob 
atereat  in  said  award,  and  it  was  not  referred  to  la  the  agreement  between 
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jfendant.  Held,  that  the  plaintiff  haying  put  it  oat  of  his  power 
e  premises,  and  repudiated  the  award,  could  not  recover  upon  it; 
s  estopped  from  claiming  any  title  to  the  premises,  and  from  enforc- 


ward.     Plea,  the  general  issue,  and  notice  of  special 
il  by  the  court,  December  term,  1874,  Pibrpoint, 
ling.     The  submission  was,      *      *      *      "  that  we 
the  decision  of  the  referees,  namely,    *    *    *    in 
»ase  of  the  farm  known  as  the  Frank  farm,  leased  to 
Br  for  the  term  of  five  years,  for  which  they  now 
>lve,  and  abide  by  their  decision."     The  award  was, 
14  that  we  have  examined  the  accounts  on  both  sides, 
1  all  damages  and  differences  between  them,  accord- 
st  judgment,  and  find  a  balance  due  Mr.  Soper,  two 
four  dollars  and  twenty-five  cents."     The  defend- 
that  the  award  was  fatally  defective  by  reason  of 
n  both  the  submission  and  the  award,  and  for  that 
d  not  follow  the  submission.     It  appeared  from  oral 
jcted  to  by  the  plaintiff,  that  at  the  date  of  the  arbi- 
>laintiff  was  in  the  possession  of  a  certain  farm  and 
perty  of  the  defendant,  under  a  written  lease  for  five 
larch  15,  1872,  duly  recorded ;  that  the  question  of 
of  the  lease  arose,  and  the  parties  agreed  to  leave  to 
rs  named  to  determine  what  sum  should  be  paid  to 
by  the  defendant  in  consideration  that  the  plaintiff 
3  end  of  the  first  year  of  the  term,  surrender  the  lease 
s  and  property  to  the  defendant ;  that  no  definite  time 
>f  the  sum  awarded  was  fixed  by  the  arbitrators ;  that 
ie  publication  of  the  award,  the  plaintiff  called  on  the 
id  demanded  payment  of  the  same,  and  the  defendant 
-agement  of  early  payment ;  that  soon  after,  the  de- 
ined  to  pay  the  award  unless  the  plaintiff  would  take 
or  on  time,  which  the  plaintiff  declined  to  do,  and  the 
lot  paid.     It  was  admitted  by  the  defendant  that  under 
the  plaintiff  had  the  right  to  the  possession  of  the 
d  property  until  the  end  of  the  first  year,  which  termi- 
>  month  of  March,  1873.     A  few  days  prior  to  the  ex- 
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ler  and  J.  W.  Stewart,  for  the  defendant, 
is  void  for  uncertainty,  and  in  that  it  does  not  fol- 
ission.  Upon  the  face  of  the  proceedings,  it  is  im- 
termine  what  was  submitted  or  what  was  decided. 
>nt.  201,  204,  206  ;  Caldwell  Arbit.  104,  114,  and 
ning  the  validity  of  the  award,  it  is  insisted  that  the 
erroneous  upon  the  facts  disclosed.  The  award 
that  should  be  paid,  but  is  silent  as  to  time  of  pay- 
elementary  law,  that  when  no  time  is  specified  for 
of  a  contract,  it  shall  be  performed  in  a  reasonable 
is  a  reasonable  time,  is  a  question  of  law,  in  the  de- 
f  which  all  the  facts  and  circumstances  of  the  case 
isidered.  2  Parsons  Cont.  174-5.  The  sum  award- 
se  was  payable  simultaneously  with  the  act  of  which 
.he  consideration. 

'acts,  it  is  insisted  that  the  plaintiff  is  estopped  from 
y  claim  under  the  award  against  the  defendant.  The 
>  his  son  by  the  plaintiff,  before  the  expiration  of  the 
elf  a  repudiation  on  his  part,  of  the  award,  and  such 
reof  as  would  have  entitled  the  defendant  to  an  action ; 
eby  the  plaintiff  had  put  it  out  of  his  power  to  per- 
rsons  Cont.  179.  Assuredly  it  was  at  the  defendant's 
sept  the  proposal  of  the  plaintiff,  and  waiving  his  right 
.ward,  abandon  it,  and  adopt  the  suggestion  of  the 
he  award  was  a  simple  contract,  and  if  the  plaintiff, 
it,  claimed  to  rescind  the  award,  the  defendant  was 
to  object ;  and  if  he  permitted  it,  it  was  done  by 
sut.    2  Parsons  Cont.  190, 191. 

f  Briggs,  for  the  plaintiff. 

no  such  uncertainty  in  the  submission  or  award  as  to 
rard  void.  In  the  construction  of  awards,  they  are 
enforced  whenever  this  can  properly  be  done.  2  Par- 
898 ;  Ahely  v.  Akely,  16  Vt.  450  ;  Rixford  et  al.  v. 
0  Vt.  132 ;  Bowman  v.  Downer,  28  Vt.  532 ;  Woods 
Vt.  252.  The  fact  that  the  plaintiff  undertook  to 
lease  to  his  son,  in  no  way  affects  the  award.    The 
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plaintiff  stands  as  he  would  if  he  had  remained  in  possession  after 
the  expiration  of  the  first  year,  and  refused  to  surrender.  This 
would  not  have  constituted  a  defence  to  the  award  ;  and  inasmuch 
as  the  plaintiff's  son  took  an  assignment  of  the  lease  with  full 
knowledge  of  what  had  taken  place  between  the  parties,  the  case 
stands  the  6ame  as  it  would  if  the  plaintiff  had  held  over  the  year, 
and  refused  to  surrender.  In  such  case,  the  defendant  would  be 
left;  to  his  legal  remedy  to  obtain  possession  and  recover  damages. 
Schoff  v.  Bloomfield,  8  Vt.  472.  The  time  of  payment  not  being 
fixed  in  the  award,  the  law  fixes  it  within  a  reasonable  time. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  This  action  is  debt  on  an  award.  The  defend- 
ant, by  written  instrument  under  seal,  leased  his  farm  to  the  plain- 
tiff for  the  term  of  five  years  from  and  after  the  15th  March, 
1872 ;  and  plaintiff  stipulated  in  said  lease  to  keep  and  support 
the  defendant's  parents  during  said  term.  During  the  fii>t  year, 
a  question  arose  as  to  the  right  of  defendant  to  terminate  the 
lease  ;  and  thereupon  the  parties  agreed  to  submit  the  question, 
how  much  the  defendant  should  pay  the  plaintiff  to  terminate  the 
lease  and  surrender  the  premises  to  the  defendant  at  the  end  of 
the  first  year.  The  sum  that  defendant  should  pay  the  plaintiff 
for  such  surrender,  was  determined,  and  such  is  the  award  in 
suit. 

I.  The  submission  and  award  are  very  inartificially  drawn, 
but  courts,  very  justly,  ever  6trive  to  support  and  enforce  the  ad- 
judications of  these  domestic  tribunals  created  by  the  parties,  as 
in  the  interest  of  peace  and,  generally,  of  substantial  justice. 
And,  we  think,  there  is  no  fatal  irregularity  in  matters  of  form 
that  should  vitiate  this  award. 

II.  The  submission  states  the  matter  submittod  to  be  "  in  re- 
gard to  a  lease  of  the  farm  known  as  the  Frank  farm,  leased  to 
said  Soper  for  the  term  of  five  years,  for  which  they  now  agree  to 
dissolve,  and  abide  their  decision."  The  exceptions  state  that 
"  the  parties  agreed  to  leave  to  said  arbitrators  to  determine  what 
should  be  paid  to  the  plaintiff  by  the  defendant,  in  consideration 
that  the  plaintiff  would  at  the  end  of  the  first  year  of  the  term  of 
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\rrender  the  same,  and  the  premises  and  property,  to 
t."  Before  the  first  year  of  the  term  had  expired, 
assigned  said  lease  and  the  remainder  of  the  term, 
eruy  Soper.  The  plaintiff  thereby  voluntarily  dis- 
aself  and  put  it  out  of  his  power  to  perform  the  act 
rmance  of  which  this  sum  of  money  sought  to  be  re- 
3  awarded.  It  needs  no  very  subtle  casuistry  in  the 
is,  to  show  that  the  plaintiff  is  not  entitled  to  recover 
ney  due  to  him  when  ho  surrendered  certain  premises 
dant,  and  due  only  in  consideration  and  upon  condi- 
intiff  made  the  surrender,  when  the  plaintiff  has  vol- 
d  the  entire  property  which,  in  consideration  of  this 
3y,  he  agreed  to  surrender.  Had  there  been  mutual 
le  one  to  surrender,  and  the  other  to  pay  a  stipulated 
same,  they  would  clearly  be  held  dependent  covenants, 
merit  due  when  the  property  purchased  was  delivered, 
icial  act  done  for  which  compensation  was  to  be  made, 
jh  no  time  is  named  in  the  award  for  the  payment  of 
yet  in  reason,  and  by  intendment  of  law,  it  is  payable 
rrender  was  to  be  made,  viz.,  the  15th  March,  1873. 
ff  was  bound  to  surrender  on  payment  of  the  money, 
mdant  was  bound  to  pay  the  money  on  the  surrender 
tises  by  the  plaintiff.  The  award  is  but  the  appraisal 
tiff's  interest  in  the  farm ;  and  the  submission  is  but  the 
the  defendant  to  pay  such  appraisal  for  the  property. 
I  has,  since  the  appraisal,  sold  the  property  to  another 
received  the  price.  Upon  what  ground,  in  law  or 
plaintiff  can  now  ask  the  defendant  to  pay  him  the 
f  a  aahj  is  not  easily  comprehended.  The  award, 
>perated  by  way  of  estoppel,  to  terminate  the  plaintiff's 
the  leased  premises  at  the  end  ot  the  first  year.  But 
f,  holding  the  record  title  for  the  whole  term  of  five 
ted  and  conveyed  the  same  to  his  son,  and  thereby  de- 
refused  to  surrender  the  estate,  which  was  a  correlative 
the  award.  The  defendant  was  not  obliged  to  go  into 
equity,  to  force  upon  the  conscience  of  a  stranger  a 
the  plaintiff,  as  contracting  party,  had  voluntarily  be- 
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Besides,  the  plaintiff,  when  called  ujtoci  by  the  defendant 
'W  what  he  proposed  to  do,  informed  defendant  "  that  he  did 
>Dsider  himself  bound  by  the  award,  as  defendant  had  not 
;,  and  that  he  had  nothing  further  to  do  with  it — that  he  had 
ed  his  term  tu  his  son — and  that  defendant  must  go  to  bin 
it."  This  was  a  distinct  notice  to  the  defendant  that  he  re- 
ed all  duties  under  the  award ;  and  if  so,  he  necessarily 
1  all  rightt . 

When  the  plaintiff  notified  the  defendant  that  he  repudi- 
le  award,  and  had  sold  his  term  under  the  lease  to  his  son 
,  he  told  the  defendant  that  he  (the  plaintiff)  had  nothing 
r  to  do  with  it,  and  that  defendant  must  go  to  Leroy  about 
hereupon,  acting  on  that  notice,  the  defendant  did  purchue 
ull  consideration,  of  Leroy,  the  very  property  which  plain- 
is  bound  to  convey  to  the  defendant  for  the  price  and  the 
sal  named  in  the  award.  The  defendant  having  acted  upon 
formation,  and  paid  his  money  for  the  price,  in  faith  that  be 
obtain  the  title  and   possession   of  the  farm  only  by  nego- 

and  purchase  of  Lcroy,  the  plaintiff  is  estopped  from 
ng  any  title  to  the  premises,  and  from  enforcing  the  award, 

was  merely  the  adjusted  price  of  such  title.  This  comes 
'  within  the  rule  of  the  well  recognized  doctrine  of  equitable 
el,  or  estoppel  in  pais.  A  man  who  has  induced  a  coarse 
ion  in  another  by  his  conduct  or  declarations,  must  ztand  by 
whether  true  or  false. 

judgment  of  the  county  court  is  reversed,  and  judgment 
bndant  to  recover  his  costs. 
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of  Homestead  by  Sole  Deed  of  Husband.     Proper 
*ties  to  Bill  to  Protect  Homestead.     Estoppel. 

homestead,  if  a  married  man,  cannot  convey  the  same,  or  any  interest 

>t  as  provided  by  statute,  without  his  wife  joins  in  the  conveyance; 

onveyance  thereof  is  absolutely  void  as  to  such  homestead. 

aim  his  homestead  interest,  notwithstanding  such  conveyance— he  is 

stopped  from  so  doing. 

tinor  children  of  such  married  man,  have  a  right  of  occupancy  in  such 

nd  may  properly  join  with  him  in  a  bill  to  arrest  proceedings  which 

i  occupancy. 
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Appeal  from  the  court  of  chancery.  Demurrer  to  the  bill  for 
want  of  equity.  The  court,  at  the  September  term,  1874, 
Wheeler,  Chancellor,  sustained  the  demurrer,  pro  forma,  and 
dismissed  the  bill  with  costs.  Appeal  by  the  orators.  The  case 
is  fully  stated  in  the  opinion. 

B.  C.  Abell  and  J.  B.  Bromley,  for  the  orators. 

The  orators  are  the  family  of  Maranville — have  no  other  home- 
stead— and  are  entitled  to  a  homestead  in  the  premises  in  question. 
The  conveyance  from  Maranville  to  Curtis  was  wholly  inoperative 
to  convey  the  homestead.  Gen.  Sts.  ch.  68,  §  10 ;  Day  v.  Adam, 
42  Vt.  510 ;  Exr.  of  Doane  v.  Doane,  46  Vt.  485.  The  de- 
cisions in  Howe  v.  Adams,  28  Vt.  541 ;  Davis  v.  Andrews,  30  Vt 
678,  and  Jtwett  et  ah.  v.  Brock  et  ah.  82  Vt.  65,  were  all  rend- 
ered when  the  law  of  1849  was  in  force,  and  are  no  authority  in 
the  present  case.  The  present  law  was  enacted  in  1860,  and  was 
intended  to  place  it'out  of  the  power  of  the  householder  to  convey 
any  interest  in  the  homestead  by  his  separate  deed.  The  fore- 
closure proceedings  and  decree  are  in  no  way  a  bar  to  the  rights 
of  any  of  the  orators,  as  none  of  them  were  made  parties  except 
Robert  £.  Maranville.  If  his  deed  was  inoperative  to  convey  the 
homestead  right,  it  was  equally  inoperative  to  convey  any  bene- 
ficial interest  which  he  might  have  in  the  homestead  as  one  of  the 
family.  The  effect  of  the  decree  is,  to  wipe  out  the  equity  of 
redemption  ;  it  cannot  enlarge  the  estate  conveyed  by  mortgage. 

Dunton  ft  Veazey,  for  the  defendant. 

The  decree  of  foreclosure  in  favor  of  Lothrop  against  Robert 
E.  Maranville,  is  conclusive  as  between  the  parties  to  said  suit; 
and  at  the  expiration  of  the  time  of  redemption,  all  interest  which 
the  said  Robert  had  in  said  premises,  terminated,  and  his  entire 
interest  became  vested  in  said  Lothrop.  Grow  v.  Albee,  19  Vt. 
540.  The  mortgage  purports  to  convey  the  entire  premises,  and 
contains  the  usual  covenants  of  warranty  and  seisin.  The  said 
Robert  having  failed  to  claim  the  benefit  of  the  homestead  act  in 
the  foreclosure  proceedings,  thereby  waived  all  right  so  far  as  he 
is  concerned,  to  a  homestead  in  the  premises  in  question.    The 
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i  estopped  from  claiming  any  homestead  interest  in  said 
;he  covenants  of  his  mortgage  deed.  No  man  shall 
>  dispute  his  own  solemn  deed.    Lord  Mansfield,  in 

Bailey,  2  Camp.  597  ;  1  Green  I.  Ev.  §  24. 
stead  exemption  does  not  vest  any  title  in  the  wife 
,  and  is  nothing  more  than  an  inchoate  li/en  upon  the 
>ir  favor,  which  can  only  be  asserted  by  them  at  the 
scease.     Howe  v.  Adams,  28  Vt.  541 ;  Jewett  et  als. 

ah.  32  Vt.  65 ;  Davis  $  w\fe  v.  Andrews,  30  Vt. 
lore,  the  complainant  wife  and  children  can  only  en- 
ight  to  a  homestead  in  said  premises,  at  the  decease 
tobert,  and  such  right  as  they  have  therein  is  not  af- 
id  decree.  There  has  been  no  change  in  our  statutes 
•  the  effect  of  a  conveyance  of  a  homestead  by  the  bus- 
to  change  the  construction  of  the  act  of  1849,  under 
►rogoing  cases  were  decided. 

scree  has  been  made  in  a  cause;  a  new  original  bill 
Drought  between  the  same  parties  and  in  the  same 
ess  the  decree  has  been  obtained  by  fraud.  Decrees, 
ment,  can  only  be  revived  or  altered  by  a  bill  of  re- 
an.  Ch.  Pract.  1785. 

e  only  two  grounds  for  a  bill  of  review  to  reverse  a 
it.  Error  in  law  apparent  on  the  face  of  the  decree, 
icts,  or  facts  discovered  since  the  decree,  and  which 
jave  possibly  been  used  at  the  time  when  the  decree 

Daniels,  1788 ;  Webb  v.  J>dl,  3  Page,  Ch.  386,  and 
n  note ;  Mead  v.  Amts,  8  Vt.  148. 

don  of  the  court  was  delivered  by 

J.  This  is  an  appeal  from  the  decree  of  the  court  of 
ismissing  the  orators'  bill.  The  material  facts  set  forth 
,  maybe  summarized  as  follows:  Robert  Maranville, 
;h  day  of  October,  1868,  was  the  owner,  and,  with  his 
tinor  children,  was  in  the  occupancy  of  certain  premises 
d,  in  which  they  had  a  homestead,  and  on  that  day 

his  sole  deed,  mortgaged  said  premises  to  one  Curtis 
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to  secure  an  indebtedness  then  created.  The  Curtis  mortgage 
was  afterwards  assigned  to  the  defendant ;  and  the  mortgage  debt 
being  due  and  unpaid,  the  defendant  commenced  foreclosure  pro- 
ceedings against  Robert,  obtained  his  decree,  and  the  time  for 
redemption  having  expired,  took  out  a  writ  of  possession,  and 
being  about  to  execute  such  writ,  this  bill  is  brought  in  the  name 
of  Robert  and  his  wife  and  minor  children,  setting  up  a  homestead 
interest  in  the  premises,  and  asking  that  commissioners  be  ap- 
pointed to  set  out  such  homestead.  The  defendant  demurs  to  the 
bill,  and  hence  the  facts  are  to  be  taken  as  true. 

The  defendant  insists  that  Robert  is  estopped  by  his  deed  from 
questioning  the  title  of  the  defendant  under  the  mortgage,  and 
that  his  deed  had  the  effect  to  pass  the  title  to  the  homestead 
during  his  lifetime,  and  that  the  rights  of  the  wife  and  minor 
children  to  the  homestead  could  only  attach  at  his  decease.  In 
support  of  the  latter  proposition,  the  defendant  relies  upon  the 
cases  of  Howe  v.  Adams,  28  Vt.  541 ;  Davis  $  wife  v.  Andrew*, 
30  Vt.  678  ;  and  Jewett  et  al.  v.  Brock  et  al.  32  Vt.  65.  How 
v.  Adams  is  the  earlier  case,  and  upon  it  the  others  in  some  mea- 
sure hinge.  In  that  case,  the  husband,  by  his  sole  deed,  con- 
veyed the  homestead.  After  such  conveyance,  a  creditor  of  the 
husband  whose  debt  accrued  before  the  homestead  law  took  effect, 
attached  the  homestead  premises,  and  having  obtained  judgment 
upon  his  debt,  levied  his  execution  thereon,  and  the  question  in 
the  case  arose  upon  an  ejectment  brought  by  the  creditor  against 
the  husband's  grantee.  Now,  it  is  obvious  that  the  rights  of  such 
a  creditor  stand  in  an  entirely  different  relation  to  the  homestead 
estate,  from  the  rights  of  the  wife  and  children  of  the  owner  Of  the 
homestead,  or  the  rights  of  creditors  whose  debts  accrue  after  the 
homestead  is  acquired.  By  the  express  language  of  the  home- 
stead act,  the  homestead  was  liable  to  attachment  upon  debts  ex- 
isting before  the  law  took  effect,  or  before  the  homestead  was 
acquired.  As  against  such  debts,  there  was  no  homestead, — the 
property  remained  as  it  was  before  the  law  was  passed,  and  as 
the  husband  might  by  his  sole  deed  convey  the  property  before 
the  passage  of  the  act,  so  after  its  passage  he  might  do  the  same 
as  against  those  creditors  whose  debts  were  superior  to  the  home* 
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st.  This  is  all  that  is  decided  in  Howe  v.  Adams. 
f  the  husband's  deed  upon  the  rights  of  his  wife  and 
upon  debts  created  after  the  homestead  is  acquired, 
ved  in  the  case.  In  discussing  the  real  question  in 
it  case,  the  court  uses  language  that  bears  directly 
slaim  of  the  defendant  in  the  case  at  bar.  The  court 
we  are  inclined  to  think  that  as  to  creditors  whose 
iperior  to  the  homestead  interest,  the  act  should  be  so 
tod  the  limitation  upon  the  conveyance  only  extended  to 
qs  whose  interests  are  liable  to  be  affected  by  the  ex- 
the  statute,  that  is,  the  wife  and  family  and  creditors 
ests  are  subordinate  to  the  homestead  interest"  The 
vis  £  wife  v.  Andrews  turned  upon  the  fact  that  the 
d  abandoned  the  premises  constituting  their  homestead, 
then  stood,  a  personal  occupancy  of  the  premises  was 
the  homestead  right ;  and  the  plaintiffs  having  aban- 
>remises  as  a  home  prior  to  the  deed  to  the  defendant, 
nestead,  and  hence  the  limitation  upon  the  husband's 
avcy,  expressed  in  the  homestead  act,  did  not  apply, 
n  that  case,  it  is  true,  use  language  that  might  seem  to 
:  proposition  of  the  .defendant  in  this  case  ;  but  they  do 
)  extend  the  doctrine  expressed  in  Howe  v.  Adams ; 
that  case  as  an  authority  for  the  views  which  they  ex- 
evident  that  they  only  intended  to  keep  in  its  wake. 
t  al.  v.  Brock  et  al.,  the  question  came  up  as  in  Howe  v. 
tween  a  creditor  whose  debt  was  older  than  the  home- 
the  grantee  of  the  husband,  and  the  case  was  decided 
to  the  doctrine  enunciated  in  Howe  v.  Adams.  Had 
►n  arisen  between  the  wife  of  Eastman  and  the  parties 
3  Tucker  mortgage,  the  court,  doubtless,  in  accordance 
iews  expressed  in  the  above  quotation  from  the  opinion 
.  Adams,  would  have  held  the  deed  void  as  to.the  wife, 
itever  may  be  said  of  these  cases,  decided  under  the  stat- 
i  force,  we  are  all  agreed  that  the  statutes  now  in  force 
i  the  homestead,  are  sufficient  authority  for  sustaining 
i  this  case.  The  act  now  in  force,  and  which  governs 
was  passed  since  the  above  cases  were  decided,  and  pro- 
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vides,  in  substance,  that  no  homestead,  nor  any  interest  therein, 
shall  be  conveyed  by  the  husband,  and  that  his  sole  deed  shall  be 
wholly  inoperative  to  convey  any  interest  in  the  homestead. 
Surely,  no  more  explicit  language  could  be  used  to  negative  the 
right  of  the  husband  to  convey  either  his  own  or  his  family's  in- 
terest in  the  homestead.  His  deed  is  absolutely  void — he  has  no 
capacity  to  deed— and  the  title  to  the  estate  remains  as  if  no  deed- 
were  executed.  This  being  so,  no  title  whatever  to,  or  interest 
in,  the  homestead  of  Maranville  and  his  family,  passed  to  Curtis 
under  his  mortgage  ;  and  hence  Lothrop  got  no  such  title  or  in- 
terest by  his  assignment  of  the  mortgage  ;  and  his  decree,  being 
limited  by  his  mortgage,  does  not  reach  such  title.  Now  then  the 
attitude  of  the  parties  is  this :  the  orators,  as  the  bill  states,  are 
in  the  possession  and  occupancy  of  their  homestead  estate,  and 
the  defendant,  without  any  title  to  such  homestead  estate,  seeks 
to  oust  them.  Can  it  be  doubted  that  their  possession  even,  is  a 
better  right  than  the  defendant  has  ? 

We  think  that  the  interest  of  the  wife  and  children  of  Maran- 
ville in  his  homestead,  was  not  affected  by  his  deed  to  Curtis,  and 
that  they  have  a  right  of  occupancy  in  the  homstead,  and  are 
properly  joined  with  the  husband  in  a  bill  brought  to  arrest  pro- 
ceedings which  threaten  such  occupancy. 

It  is  urged  that  Maranville  himself  is  estopped  from  setting  up 
a  homestead  interest  in  the  mortgaged  premises.  It  is  an  essen- 
tial element  in  the  doctrine  of  estoppel  by  deed,  that  the  deed  it- 
self which  it  is  claimed  works  the  estoppel,  should  be  a  valid  in- 
strument ;  and  as  we  hold  his  deed  invalid  as  to  his  homestead,  we 
do  not  think  Maranville  can  be  barred  from  claiming  what  he  has 
never  parted  with.  Doe  d.  Chandler  et  at.  v.  Ford,  3  Ad.  A  Ellis, 
649 ;  ffousatonic  Bank  v.  Martin,  1  Met.  294 ;  Bigelow  Estop. 
288,  598. 

The  result  is,  the  decree  of  the  court  of  chancery  sustaining 
the  demurrer  and  dimissing  the  bill,  is  reversed,  and  cause  re- 
manded to  that  court,  with  leave  to  the  defendant  to  make  further 
answer  if  he  desires. 
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Bromley,  by  next  friend,  v.  School  District  No. 

5  in  Tinmouth. 

nd  Satisfaction.     Infancy.     Contract  for  Service. 

d  In  this  state,  that  if  there  is  a  claim  in  dispute  between  parties, 
lit  or  not,  and  one  party  often  the  other  a  specific  sum  in  full  settle- 
isfaction  of  the  claim,  which  he  receives,  it  operates  as  an  accord  and 
ilthough  the  party  receiving  it  protests  that  he  only  receives  it  in  part 
E  his  claim. 

i  not  bound  by  such  receipt. 

aving  a  proper  certificate  from  the  town  superintendent  of  schools,  was 
1  school  for  the  defendant  for  the  term  of  three  months.  He  taught 
hen  most  of  the  district  became  dissatisfied  with  his  school,  and  only 
•bolars  attended.  The  stove  legs  and  pipe  were  carried  from  the  school 
le  plaintiff  had  to  close  his  Bchool ;  but  was  requested  by  the  pruden- 
se  to  hold  himself  in  readiness  to  go  on  with  the  school  the  remain- 
rm,  which  he  did,  and  could  get  no  other  employment.  The  prudential 
Lade  no  effort  to  put  the  school  house  in  condition  for  the  school  to  con- 
,  that  the  plaintiff  was  entitled  to  recover  for  the  full  term. 

it.  The  case  was  referred,  and  the  referee  reported 
ig  facts: 

aintiff  was  hired  by  one  Strange,  the  defendant's  pru- 
nmittee,  to  teach  school  in  said  district  for  three  months, 
g  November  27,  1871.  The  plaintiff  received  a  cer- 
m  the  town  superintendent  of  schools  in  Tinmouth,  au- 
tiim  to  teach  in  the  common  schools  in  said  town,  for 
rom  November  25,  1871 ;  and  the  plaintiff  commenced 
n  the  27th  of  November,  as  agreed,  and  continued  to 
iix  weeks,  when  the  greater  part  of  the  district  became 
I  with  his  school,  and  for  the  last  few  days  of  it  only 
)  scholars  attended.  At  last  the  stove  legs  and  stove 
le  school-house  were  carried  away,  so  that  the  school 
i  closed,  and  the  plaintiff  left  the  district,  but  was  re- 
f  Strange  to  hold  himself  in  readiness  to  go  on  with  the 
the  remainder  of  the  term,  and  he  did  so,  and  could  get 
employment.  Strange  made  no  effort  to  put  the  school- 
order  or  to  have  the  school  continued.  On  consultation 
friends  of  the  teacher  in  the  district,  he  concluded  it  was 
t  the  matter  rest,  and  have  the  plaintiff  draw  his  pay  for 
jrm.    The  day  the  plaintiff  left,  he  saw  the  clerk  of  the 
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district,  told  him  he  would  complete  the  register  and  return  it  to 
him  in  a  few  days,  but  did  not  do  so  till  the  20th  of  February, 
the  term  having  expired  on  the  17th  of  February.  The  day  the 
term  expired,  Strange  executed  and  delivered  to  the  plaintiff  an 
order  upon  the  treasurer  of  the  district  for  $72,  which  the  plain- 
tiff presented  for  payment  to  the  treasurer  on  the  same  day.  The 
plaintiff  having  failed  to  find  the  district  clerk  on  that  day  so  as 
to  return  the  register  to  him,  subsequently  procured  Strange  to 
change  the  date  of  said  order  to  the  27th  of  February,  and  the 
referee  does  not  find  that  said  order  was  again  presented  to  the 
treasurer  for  payment. 

"  The  defendant  offered  to  prove  misconduct  on  the  part  of  the 
plaintiff  in  managing  and  conducting  his  school;  but  as  his  cer- 
tificate had  not  been  revoked  by  the  town  superintendent,  and  he 
had  not  been  discharged  by  the  prudential  committee,  this  evi- 
dence was  excluded.  In  June,  1872,  after  the  commencement  of 
this  suit,  one  Capron,  the  agent  of  the  district  to  defend  the  same, 
saw  the  plaintiff  and  his  father,  and  told  them  he  had  been  in- 
structed by  i  he  district  to  pay  the  plaintiff  $40  in  money,  to  settle 
the  suit,  and  if  the  plaintiff  would  not  take  that,  he  might  go  on 
with  the  suit.  The  plaintiff  having  refused  the  offer,  Capron  took 
$40  in  money  from  his  pocket  and  said,  '  I  tender  you  this  money 
to  pay  you  for  your  services  and  costs.'  The  plaintiff,  after 
having  taken  counsel,  saw  Capron  again  at  his  house  prior  to  the 
trial  before  the  justice,  and  said  to  him  that  he  had  concluded  to 
take  the  money  offered  him — that  he  would  take  it  as  a  tender  to 
apply  on  what  the  district  owed  him,  but  he  would  not  take  it  in 
full.  Capron  replied  that  he  was  acting  under  the  instructions 
of  the  district,  and  that  he  had  the  money  for  him,  and  any  time 
he  would  take  it  in  settlement  of  the  suit,  he  was  instructed  to  let 
him  have  it,  and  handed  the  plaintiff  the  $40  in  money.  The 
plaintiff  replied,  i  I  will  take  the  money,  but  I  want  you  to  re- 
member that  I  do  not  take  it  in  full,  but  to  apply  on  what  the  dis- 
trict owes  me.'  Capron,  at  some  time  during  this  transaction, 
but  just  at  what  stage  of  it  do»rs  not  appear,  wrote  a  receipt  in 
full  for  the  plaintiff  to  sign  ;  but  the  plaintiff  refused  to  sign  it, 
and  the  receipt  was  altered  so  as  to  state  that  the  plaintiff  had 
received  of  Capron  $40  in  money  for  the  district,  and  was  then 
signed  by  the  plaintiff.  The  plaintiff  understood  the  offer  of  the 
money  made  to  him  by  Capron  upon  their  first  interview,  to  be  a 
teuder,  and  was  advised  by  his  counsel,  and  believed,  that  he 
could  safely  take  it,  and  that  it  would  not  prejudice  his  right  to 
recover  the  balance  he  claimed  was  due  him ;  and  at  the  time  he 
took  it,  he  honestly  believed  he  was  taking  it  as  a  tender,  and  so 
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i  distinctly  to  understand.     The  plaintiff  at  this  time 
\  but  his  father  allowed  him  to  act  for  himself  in  this 


>» 


rec  found  for  the  plaintiff  to  recover  the  balance  for 
3rm  agreed  upon  for  him  to  teach,  subject  to  the  opin- 
ourt  upon  the  facts  reported. 

t,  at  the  March  term,  1874,  Wheeler,  J.,  presiding, 
dgment  on  the  "report  for  the  plaintiff.  Exceptions  by 
.nt. 

with,  for  the  defendant. 

ipt  of  the  $40  by  -the  plaintiff,  operates  as  a.  bar  to  his 
sovery.  This  case  is  fully  within  the  principle  of 
v.  Lapham  et  ah.  21  Vt.  222  ;  McDaniels  v.  Bank  of 
ah.  29  Vt.  235  ;  Towslee  v.  Healey,  89  Vt.  522  ;  and 
listinguishable  from  Miller  v.  Holden,  18  Vt.  337 — con- 
1  explained  in  21  Vt.  237  ;  Gassett  v.  Andover,  21  Vt. 
7reston  v.  Grant,  34  Vt.  201. 

ntiff  cannot  recover  upon  his  order,  as  that  was  never 
for  payment  after  he  returned  the  school  register,  which 
tied  him  to  an  order,  or  any  pay.  Gen.  Sts.  883-4. 
iff 's  claim  must,  therefore,  rest  upon  its  merits  under 
3t.  The  case  shows  bad  faith  in  the  matter  on  the  part 
dntiff  and  the  prudential  committee,  and  such  as  will 
plaintiff's  claim.  The  receipt  given  by  the  plaintiff 
feet  the  case — it  is  according  to  the  legal  effect  of  the 
a. 

Lawrence,  for  the  plaintiff. 

iintiff  is  entitled  to  recover  pay  for  the  whole  time, 
of  misconduct  in  the  management  of  the  school  by  the 
iras  properly  excluded  by  the  referee.  Mason  v.  School 
20  Vt.  487  ;  Paul  v.  School  District,  28  Vt.  575.     The 

the  order  by  the  prudential  committee,  is  conclusive 
district.  He  is  the  defendant's  agent  to  make  and  close 
ict  with  the  teacher  ;  he  is  made  so  by  statute.  Edson 
\f  Tr.  33  Vt.  77. 
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The  forty  dollars  received  by  the  plaintiff,  was  no  accord  and 
satisfaction  of  his  whole  claim.  Miller  v.  Holden,  18  Vt.  337  ; 
Oassett  v.  Andover,  21  Vt.  342.  In  order  to  give  it  that  effect, 
the  plaintiff  must  have  understood  that  he  was  so  receiving  it. 
Again,  the  condition  on  which  the  money  was  first  offered,  was 
waived  by  the  taking  of  the  receipt  by  defendant's  agent.  The 
damages  in  the  case  are  liquidated  and  certain,  and  a  receipt  of 
part  would  not  be  a  satisfaction  of  the  whole. 

But  even  if  the  court  hold  that  such  acceptance  of  the  forty 
dollars  was  an  accord  and  satisfaction,  the  plaintiff  being  a  minor 
could  not  be  bound  thereby.  Baker  v.  LoveU,  6  Mass.  78  ;  Abell 
v.  Warren,  4  Vt.  149 ;  4  M.  &  W.  650. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  The  law  is  well  settled  in  this  state,  that  if  there  is 
a  claim  in  dispute  between  two  parties,  whether  in  suit  or  not, 
and  one  party  offers  to  the  other  a  specific  sum  in  full  settlement 
or  satisfaction  of  such  claim,  and  the  other  receives  the  sum, 
though  he  protest  never  so  stoutly  that  he  receives  it  only  in  part 
satisfaction  of  his  claim,  such  receipt  of  the  money  operates  as 
an  accord  and  satisfaction  of  the  claim.  The  party  receiving  the 
money  takes  it  burdened  with  the  condition  placed  upon  it  by  the 
party  offering  it,  and  has  no  power  to  change  that  condition,  unless 
the  party  making  the  offer  expressly  or  impliedly  consents  to 
waive  the  condition.  That  the  party  receiving  the  money  sup- 
posed, through  ignorance  of  the  law,  that  it  would  only  operate  as 
a  payment  of  his  claim  pro  tanto,  does  not  change  the  legal  effect 
of  such  a  transaction.  Every  person  is  presumed  to  know  the 
law,  and  the  legal  effect  of  his  acts  under  the  law.  If  the  plaintiff 
had  been  an  adult  at  the  time  he  received  the  $40,  such  receipt 
would  have  been  an  accord  and  satisfaction  of  his  claim  against 
the  defendant.  McDanieh  v.  Lapham,  21  Vt.  222 ;  Towslee  v. 
Healey,  39  Vt.  523.  That  claim  was  then  in  dispute  between  the 
parties.  Gapron,  the  defendant's  agent,  told  him  the  instructions 
under  which  he  was  acting,  and  that  if  he  would  take  the  money 
in  settlement  of  his  suit,  he  was  instructed  to  let  him  have  it,  and 
handed  the  plaintiff  the  money.    The  plaintiff  took  it,  bat 
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take  it  in  full,  but  to  apply  on  what  the  district  owes 
iron  did  not  at  any  time  intimate  that  the  plaintiff  could 
toney   on  any  other  condition  than  in  settlement  of  the 

do  not  think  that  Capron's  remark  made  on  a  previous 
'  I  tender  you  this  money  to  pay  you  for  your  services 
"  taken  in  connection  with  what  he  then  had  just  said, 
waiver  of  the  condition.  Besides,  when  the  plaintiff 
itly  took    the  money,  Capron  repeated  his  instructions, 

the  plaintiff  that  it  must  be  in  settlement  of  the  suit, 
ipt  of  money  thus  offered  on  condition,  is  the  acceptance 
Ter  as  made,  and  legally  operates  to  conclude  a  contract, 
the  parties  to  the  terms  of  the  offer.  As  such  contract,  it 
binding  upon  this  plaintiff,  because  he  was  then  a  minor, 
illy  incapacitated  to  bind  himself  by  contract.  This  is  an 
ary  principle.  The  cases,  Abell  v.  Warren^  4  Vt.  149,  and 
r.  Lovettj  6  Mass.  78,  are  directly  in  point.     In  the  latter 

was  held  that  a  settlement  with  one  co-tortfeasor  and  de- 
;  in  a  suit,  by  a  plaintiff  who  was  a  minor,  did  not  discharge 
aer  defendant,  and  upon  the  ground,  that  the  plaintiff  was 
-  incapacitated  to  estimate  his  damages  and  make  a  settle- 
)f  thenf  that  would  be  binding  upon  him.  The  defendant 
>  that  the  plaintiff  is  bound  by  the  receipt  of  the  $40  in 
ase,  because  'the  report  finds  that  his  father  allowed  him  to 
>r  himself  in  this  transaction.  But  the  very  reason  why  he 
not  bound  by  the  receipt  of  the  $40,  was  because  he  was 
ig  for  himself  in  the  transaction,  and  was  the  only  person  with 
m  Capron  dealt  in  delivering  the  money.  If  he  had  been 
Qg  as  the  agent  of  another,  that  other  person  might  have  been 
nd.  So,  too,  if  some  party  legally  qualified  had  been  acting 
the  plaintiff,  he,  possibly,  might  have  been  bound  by  it.  The 
intiff  was  acting  for  himself  in  his  own  matter  when  he  re- 
eved the  $10,  and  being  legally  incapacitated  to  bind  himself  by 
ason  of  his  nonage,  is  not  thereby  barred  from  recovering  any 
dance  legally  due  him  from  the  defendant.  The  facts  reported, 
e think,  are  conclusive  of  the  plaintiff's  right  to  recover  the 
dance  found  due  by  the  referee,  if  the  plaintiff  was  not  concluded 
>y  receiving  the  $40.  Judgment  affirmed. 
49 
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Oliver  H.  Brown  v.  The  Towns  op  Fairhaven  and  West- 
haven. 

Highways  and  Bridges.     Joint  Liability  of  Towns  under  §41, 

ch.  25,  of  the  Q-en.  Sts.     Practice. 

In  actions  under  §41,  ch.  25,  of  the  Gen.  Sts.,  for  damages  sustained  in  consequence 
of  the  insufficiency  or  want  of  repair  of  a  bridge  erected  and  maintained  at  the  ei- 
pense  of  two  or  more  towns,  judgment  must  be  rendered  against  all  the  towns  or 
none. 

If  notice  of  injury  and  claim  of  damage  is  not  given  to  all  of  said  towns,  none  Are 
liable. 

A  bridge  spanned  Poultney  River,  supported  by  abutments  at  either  end  and  a  pier 
in  the  middle.  The  deepest  channel  of  the  river  was  east  of  the  pier,  and  is  at  this 
point  the  line  between  this  state  and  New  Tork.  The  east  abutment  stood  in  the 
defendant  towns,  within  three  feet  of  low- water  mark,  and  the  chartered  limits  of 
said  towns  extended  west  only  to  low-water  mark.  The  bridge  was  supported  by 
the  defendants  and  a  town  in  New  York,  and  the  defendants  had  assumed  one- 
half  the  support  of  it  as  a  part  of  their  highways.  The  plaintiff  sustained  dam- 
age by  reason  of  the  insufficiency  of  that  portion  of  the  bridge  which  the  defend* 
ants  had  assumed  to  support,  but  at  a  point  thereon  beyond  the  limits  of  the  state. 
Held,  that  the  defendants  were  not  liable  for  such  damage. 

On  reversal  of  judgment  on  special  verdict,  the  supreme  court  will  render  such  judg- 
ment thereon  as  the  county  court  ought  to  have  rendered. 

Case  for  damages  occasioned  by  the  insufficiency  of  a  bridge. 
Trial  by  jury,  September  term,  1874,  Wheeled,  J.,  presiding. 

It  appeared  on  trial  that  the  bridge  across  Poultney  River  de- 
scribed in  the  declaration,  was  about  104  feet  long,  resting  on 
abutments  on  the  banks  of  the  stream,  and  supported  in  the  middle 
by  a  pier  built  in  the  river ;  that  the  bridge  was  built  and  main- 
tained at  the  joint  expense  of  the  town  of  Hampton,  in  New  York, 
and  the  towns  of  Fairhaven  and  Westhaven,  in  this  state,  and 
paid  for  in  the  proportion  of  one-half  by  Hampton,  and  one-fourth 
each  by  Fairhaven  and  Westhaven,  and  was  owned  by  said  towns 
in  that  proportion.  It  also  appeared  that  the  Vermont  end  of  the 
bridge  was  built  on  the  dividing  line  between  the  towns  of  Fair- 
haven and  Westhaven,  and  that  the  chartered  limits  of  said  towns 
extended  no  farther  west,  or  towards  the  middle  of  the  stream, 
than  low-water  mark  on  the  Vermont  side  of  the  stream ;  and 
that  the  abutment  on  which  the  bridge  rested  extended  westerly  to 
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eet  of  low-water  mark  The  dividing  line  at  this 
the  two  states,  is  the  middle  of  the  deepest  channel 
vhich  was  between  the  pier  and  the  abutment  on  the 
.  The  plaintiff  testified  that  on  the  24th  of  May, 
re  onto  said  bridge  from  the  Vermont  side,  with  a 
s,  a  wagon,  and  a  load  of  potatoes,  and  that  when 
one  of  the  needle  beams  running  crosswise  under 
ive  way,  letting  one  section  of  the  planking  of  the 
recipitating  the  team  and  load  into  the  river,  and 
juries  complained  of. 

no  evidence  of  any  law  of  New  York  in  relation  to 
►ridges,  nor  that  it  was  the  duty  by  law  of  the  towns 
and  Fairhaven  to  support  said  bridge  to  the  middle 
channel  of  the  river,  otherwise  than  that  said  towns, 
ipton,  assumed  the  maintenance  of  said  bridge  as  a 
lighways ;  nor  was  there  any  proof  that  the  accident 
hin  this  state,  other  than  what  might  be  inferred 
tiff's  testimony  tending  to  show  at  what  point  on  the 
ident  happened.     The  defendant  requested  the  court 
rdict  for  the  defendant,  on  account  of  variance  be- 
laration  and  the  proof  in  this :  the  plaintiff's  decla- 
that  it  was  tho  duty  by  law  of  the  towns  of  West- 
irhaven  to  support  said  bridge  to  the  middle  of  the 
el  of  the  river,  and  that  the  accident  happeued  on 
ie  bridge ;  and  the  evidence  showed  that  it  was  the 
ree  towns  of  Hampton,  Fairhaven,  and  Westhaven, 
whole  bridge ;  and  there  was  no  evidence  that  the 
ened  on  that  part  of  the  bridge  lying  within  this 
as  aforesaid.     The  court  refused  to  charge  as  re- 
he  defendant  excepted.     The  plaintiff  failed  to  show 
lotice  of  the  injury  to  the  selectmen  of  the  town  of 
by  law  required,  and  the  court,  with  the  consent  of 
counsel,  directed  the  jury  that  they  might  find  a 
5  town  of  Fairhaven,  and  against  the  town  of  West- 
bhaven  should  be  found  liable  in  other  respects.     To 
esthaven  excepted.     The  defendant  also  requested 
charge,   that  if  the  jury  found  that  the  accident 
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causing  the  injury  did  not  happen  in  this  state,  the  plaintiff  coilld 
not  recover.  The  court  declined  to  so  charge,  hut,  pro  forma, 
charged  that  the  plaintiff  might  be  entitled  to  recover  of  West- 
haven  one-fourth  of  his  damage  caused  by  said  accident,  although 
the  other  defendant  should  not  be  held  liable.  To  this  Westhaven 
also  excepted.  The  defendants9  evidence  tended  to  show  that  the 
plaintiff  did  not  exercise  ordinary  care,  and  the  plaintiff1  s  tended 
to  show  that  he  did.  The  court  submitted  that  question  to  the 
jury,  with  directions  to  return  a  verdict  for  the  plaintiff,  if  they 
found  that  fact  for  him,  and  found  that  the  bridge  was  insufficient, 
and  that  the  insufficiency  caused  the  injury  to  the  plaintiff.  The 
jury,  by  direction  of  the  court,  found  specially,  that  the  whole 
damage  sustained  by  the  plaintiff  was  forty  dollars  ;  that  the  place 
where  the  accident  happened  was  not  within  the  state  of  Ver- 
mont ;  that  one-half  of  the  support  of  the  bridge  had  been  as- 
sumed by  the  towns  of  Westhaven  and  Fairhaven,  as  a  part  of 
their  highways ;  and  they  returned  a  verdict  for  the  plaintiff  to 
recover  of  Westhaven  ten  dollars  damages,  and  his  costs  ;  and 
that  the  town  of  Fairhaven  recover  its  costs. 

The  court,  pro  forma,  rendered  judgment  on  the  verdict  for  the 
plaintiff  for  ten  dollars  damages,  and  one  fourth  of  the  costs;  to 
which  Westhaven  excepted. 

R.  C.  Abell)  for  the  defendant. 

The  court  should  have  charged  the  jury,  that  if  they  found 
that  the  place  where  the  accident  happened  was  not  within  the 
state  of  Vermont,  the  plaintiff  could  not  recover.  Towns  are  lia- 
ble for  damages  for  injuries  from  defective  highways  and  bridges, 
because  the  statute  law  of  the  state  makes  them  so,  and  not  from 
any  common  law  liability. 

Section  41,  ch.  25,  of  the  Gen.  Sts.,  provides  that  towns  shall  be 
liable  for  damages  by  reason  of  the  insufficiency  of  highways  and 
bridges  in  such  town,  and  if  such  damages  are  occasioned  by  the 
want  of  repairs  of  a  bridge  erected  and  maintained  at  the  expense 
of  two  or  more  towns,  the  action  shall  be  brought  against  all  the 
towns  liable  for  the  repairs  of  the  same,  and  the  damages  and 
costs  shall  be  paid  by  such  towns  in  the  proportions  in  which  they 
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liable  for  sach  repairs.  The  liability  under  the  last  clause  of 
ection,  is  evidently  intended  for  those  cases  where  towns  have 
fes  over  some  stream  forming  a  part  of  the  boundaries  of  the 
s,and  for  cases  where  the  towns  have  been  ordered  by  the  courts 
ild  and  maintain  bridges.  The  highways  and  bridges  of  each 
and  the  liability  for  injuries  from  snch  highways  and  bridges, 
every  respect  a  matter  of  internal  regulation  purely  local  in 

Each  state  has  its  own  laws  in  regard  to  the  maintaining 
pairs  of  its  highways  ;  these  laws  are  local,  and  liability  on 
rt  of  a  town  must  be  by  virtue  of  some  statute  law.  We 
3  law  in  this  state  making  a  town  liable  for  injuries  hap- 
outside  of  the  state.  Fowler  v.  Allen,  5  Cow.  669  ;  Pick- 
.  IHsk,  6  Vt.  102.  The  case  shows  that  it  did  not  ap- 
fiat  the  law  of  New- York  was  on  the  subject.  If  there 
liability  on  the  part  of  the  defendant,  it  must  be  by 
)f  the  law  in  force  at  the  place  where  the  injury  hap- 
In  the  absence  of  any  proof  as  to  what  that  law  was, 

should  have  been  directed  to  bring  in  a  verdict  for  the 
t. 

3tion  is  given  against  two  or  more  towns  jointly,  and 
brought  against  all  the  towns  liable  ;  if  notice  is  to  be 
should  be  given  to  all,  and  the  failure  to  give  notice 
ould  operate  to  the  discharge  of  both — the  liability  is 
not  several.  The  statute  provides  that  the  action  shall 
it  against  all  the  towns  liable,  and  the  damages  paid 
in  the  proportion  of  their  liability  for  repairs.  The 
the  plaintiff  to  notify  Fairhaven,  affects  his  right  to 
is  action,  and  not  the  liability  of  Fairhaven  to  pay  its 


Later ence,  for  the  plaintiff. 
have   found  that  the  support  of  the  bridge  had  been 
the  defendant  towns  ;  this  would  render  them  liable 

ges  sustained  by  individuals  in  consequence  of  its  in- 
JSlodgett  v.  Boyalton,  14  Vt.  288  ;   Whitney  v.  Essex, 

dant    had  assumed  the  support  of  the  whole  bridge, 
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and  while  one  end  of  it  rests  upon  the  defendant's  soil,  it  cannot 
avoid  responsibility  by  saying  that  when  the  accident  happened, 
the  plaintiff  chanced  to  be  on  the  New- York  end  of  the  plank. 
Again,  the  exceptions  do  not  show  exactly  how  the  bridge  was 
constructed.  If  long  stringers  were  laid  from  abutment  to  pier, 
and  cross  timbers  on  them,  and  planking  lengthwise  of  the  bridge, 
then  in  all  probability  the  east  end  of  the  plank  which  went  down, 
laid  over  onto  the  Vermont  side,  and  perhaps  over  into  the  char- 
ter limits  of  defendant  town.  Every  presumption  is  to  be  made 
in  favor  of  the  regularity  and  correctness  of  the  judgment  be- 
low, and  every  inference  is  to  be  drawn  in  support  of  it.  And 
we  insist  that  that  is  a  fair  presumption  and  legitimate  inference 
from  the  facts  found  in  this  case.  It  would  seem  from  §  41,  ch. 
25,  of  the  Gen.  Sts.,  that  the  accident  need  not  happen  within  the 
boundaries  of  the  town,  in  order  to  render  the  town  liable.  And 
if  not  in  the  town,  it  can  make  no  difference  if  it  be  in  either 
6tate,  provided  the  defendant  town  be  one  liable  for  repairs  of 
the  bridge.  The  ruling  of  the  court,  tlmt  one  of  the  defendant 
towns  could  be  held  although  the  other  was  not,  is  in  accordance 
with  the  statutes  upon  that  subject. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  This  is  an  action  to  recover  for  damages  sustained 
through  the  insufficiency  of  a  bridge  across  Poultney  River,  which 
is  the  state  line,  maintained  at  the  joint  expense  of  Fairhaven, 
Westhavcn,  and  the  town  of  Hampton,  in  the  state  of  New  York, 
the  latter  bearing  one-half  such  expense.  The  right  to  maintain 
such  actions  against  towns,  is  wholly  given  by  statute.  No  snch 
right  exists  at  common  law.  Hence,  it  becomes  necessary  to  in- 
quire what  right  the  statute  confers  in  a  case  like  this.  Tbe 
statutes  of  this  state  are  limited  in  their  operation  by  the  territo- 
rial limits  of  the  state,  and  therefore  can  cast  no  liability  upon  the 
town  of  Hampton.  Treating,  for  the  purposes  of  this  case,  the 
towns  of  Westhaven  and  Fairhaven  as  liable  for  the  sufficiency 
and  proper  repair  of  this  bridge,  the  question  arises,  in  what  man- 
ner, and  to  what  extent,  are  they  liable  under  the  facts  shown  and 
found  by  the  jury  in  the  case  ?     The  statute  conferring  the  right 
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;tion  for  the  recovery  of  damages  sustained  by  reason  of  the 
Bciency  of  a  bridge  maintained  by  two  or  more  towns,  is 
ined  in  §  41,  ch.  25,  Gen.  Sts.,  and  is  in  the  following  lan- 
};  *  *  *  "And  if  such  damage  shall  accrue  in  consequence 
)  insufficiency  or  want  of  repairs  of  a  bridge  erected  and 
lined  at  the  expense  of  two  or  more  towns,  the  action  shall 
•light  against  all  the  towns  liablo  for  the  repairs  of  the  same, 
e  damages  and  costs  shall  be  paid  by  such  towns  in  the  pro- 
is  for  which  they  are  liable  for  such  repairs ;  and  the  court 
o  its  discretion,  issue  execution  against  each  town  for  its 
ion  only."  This  language  clearly  imports  &  joint  liability, 
to  be  enforced  by  a  joint  suit  and  a  joint  judgment. 
can  be  sued  without  the  other  ;  nor  can  the  court  render 
it  against  one  alone.  The  only  discretion  given  to  the 
in  reference  to  enforcing  the  judgment  by  separate  exe- 

This  court  has  held  in  a  recent  unreported  case,  Pender 
/,  in  Orleans  county,  that  a  suit  cannot  be  maintained 
ne  of  the  towns  alone  on  such  liability.  As  the  liability  is 
ye  enforced  by  a  joint  suit  and  judgment,  it  follows  as  a 
Delusion,  that  the  person  sustaining  the  injury  or  loss, 
all  the  prerequisite  steps  necessary  to  charge  both  towns 
liability.  As  well  might  it  be  held  that  he  can  main- 
ate  suits  against  each  town,  as  that  he  may  sue  both 

take  judgment  against  one.     It  is  but  reaching  the 
t  by  different  methods. 

requisite  to  charging  any  town  with  liability,  the  plain- 
>tify  one  or  more  of  the  selectmen  of  such  town,  of  his 
loss,  and  claim  for  damages.  The  language  of  the 
[is  respect  is :  "  No  action  shall  hereafter  be  had  or 
in  any  court  in  this  state  against  any  town  for  injuries 
damages  sustained  through  the  insufficiency  of  any 
bridge,  unless  notice  shall  have  first  been  given  to  one 
he  selectmen  of  the  town  in  which  the  highway  or 
uated."  No  such  notice  was  given  to  the  town  of 
id  the  plaintiff  does  not  claim  that  he  is  entitled  to 
st  that  town.  As  he  has  no  right  of  action  against 
d  as  the  right,  if  any,  is  the  right  to  maintain  a  joint 
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action  against  both  towns,  his  action  fails  against  both.  If  these 
views  of  the  law  are  correct,  as  we  hold  they  are,  it  was  error  in 
the  county  court  to  allow  the  plaintiff  to  recover  against  Westhaven 
alone. 

II.     There  is  another  fact  found  by  the  jury  that,  we  think,  de- 
feats the  plaintiff's  right  to  recover,  if  he  had  given  notice  to  both 
towns.     The  jury  have  found  that  the  place  on  the  bridge  that 
caused  the  plaintiff's  injury,  was  not  only  beyond  the  territorial 
limits  of  the  towns  of  Westhaven  and  Fairhaven,  but  beyond  the 
territorial  limits  of  the  state.     The  first  clause  of  §  41,  ch.  26,  of 
the  Gen.  Sts.,  reads:  "If  any  special  damage  shall  happen  to 
any  person,  his  team,  carriage,  or  other  property,  by  reason  of 
any  insufficiency  or  want  of  repairs  of  any  highway  or  bridge  m 
any  town  which  such  town  is  liable  to  keep  in  repair,  the  person 
sustaining  such  damage  shall  have  the  right  to  recover  the  same 
in  an  action  on  the  case."     Giving  this  language  the  broade$t  j>oh 
sible  construction,  it  creates  no  liability  upon  any  town  for  any 
insufficiency  or  want  of  repairs  of  any  highway  or  bridge,  unless 
the  highway  or  bridge  is  in  some  town  within  the  territorial  limits 
of  the  state.     We  know  of  no  statute,  and  have  been  referred  to 
none,  which  authorizes  any  town  to  assume  the  burden  of  building 
or  maintaining  a  bridge,  or  any  portion  of  a  bridge,  beyond  the 
limits  of  the  state.     As  the  statutes  of  the  state  cannot  operate 
beyond  its  territorial  limits,  we  are  unable  to  see  how  they  can 
cast  any  liability  upon  a  town,  or  give  power  to  any  town  to 
assume  any  liability,  for  the  insufficiency  or  want  of  repair  of  any 
highway  or  bridge  beyond  the  limits  of  the  state ;  and  as  the  lia- 
bility of  towns  in  such  cases  exists  only  by  force  of  the  statutes 
of  the  state,  the  plaintiff  cannot,  in  any  event,  recover  for  injuries 
received  or  losses  sustained  through  the  insufficiency  of  a  highway 
or  bridge  without  the  limits  of  the  state. 

The  defcudant  excepted  to  the  judgment  rendered  by  the  county 
court  on  the  special  verdict.  We  have  found  that  judgment  erro- 
neous. It  remains  for  this  court  to  render  such  a  judgment  as 
the  county  court  should  have  rendered  on  the  verdict.  Hence, 
the  judgment  of  the  county  court  is  reversed,  and  judgment  is 
rendered  for  the  defendant  to  recover  its  costs. 
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Highways  and  Bridges.     Road  Commissioners. 

writ  of  certiorari  is,  in  great  measure,  discretionary.    The  writ  will 

inless  the  supreme  court  is  satisfied  that  the  error  of  the  county 

.  substantial  injustice  to  the  party  asking  for  the  writ.    Such  injus- 

resumed— it  must  appear  affirmatively. 

sioners  appointed  by  the  county  court  on  a  petition  for  laying  out 

elated  to  one  of  the  petitioners  within  the  fourth  degree  of  affinity. 

unmissioner  was  not  thereby  disqualified. 

ng  such  commissioners  to  be  "  disinterested  freeholders,"  means 

i  freeholders  not  pecuniarily  interested  in  the  establishment  or  non- 

the  highway. 

r  laying  out  a  highway  in   the  defendant  town. 

were  appointed,  who  decided  that  the  highway 
aid  out.     The  defendant  excepted  to  their  report, 

commissioners,  or  a  part  of  them,  were  dis- 
ason  of  being  related  within  the  fourth  degree  of 
languinity,  to  one  or  more  of  the  petitioners  who 
re  in  the  prosecution  of  the  petition ;  because  the 
were  not  disinterested  freeholders ;  because  said 
were  interested  in  having  said  highway  laid,  by 

relationship  to,  and  intimacy  with,  certain  ones  of 
who  were  most  anxious  to  have  said  highway  laid 

und  from  the  evidence,  that  one  of  the  petitioners, 
r,  was  a  cousin  by  marriage  of  Warren  Goss,  one 
doners,  at  the  time  of  his  appointment ;  that  the 
ross  was  a  cousin  (which  was  understood  by  the 
ed  by  the  parties  as  meaning  first  cousin)  of  said 
still  living ;  and  that  the  families  of  said  Goss  and 
y  intimate ;  that  said  Palmer  always  goes  to  the 
Goss  when  in  Brandon,  and  said  Goss  frequently 
>use  of  said  Palmer  when  in  Butland,  and  stayed 
the  time  during  the  hearing  before  the  commis- 
jase ;  that  said  Palmer  lived  at  the  northern  ter- 
proposed  highway,  and  was  very  much  interested 
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therein,  and  that  this  relationship  and  intimacy  between  said  Goss 
and  Palmer,  was  not  known  to  the  attorneys  of  the  defendant  at 
the  time  of  his  appointment  as  commissioner.  But  the  court,  at 
the  September  term,  1874,  Wheeler,  J.,  presiding,  overruled  the 
exceptions,  accepted  the  report,  and  ordered  that  said  proposed 
highway  be  established ;  to  all  which  the  defendant  excepted. 

Dunton  $  Veasey,  for  the  defendant. 

The  statute  requires  that  the  commissioners  shall  be  "  disinter- 
ested freeholders."  Gen.  Sts.  ch.  24,  §  45.  The  commissioner 
Goss  was  not  a  "  disinterested "  freeholder,  within  the  mean- 
ing of  the  statute.  Disinterested  means  indifferent.  Webster 
Diet  This  word  is  not  limited  in  meaning  as  used  in  this  statute, 
to  pecuniary  interest.  Blodgett  v.  Brinsmaid,  9  Vt.  27.  The 
statute  disqualifying  justices  of  the  peace,  and  the  decisions  dis- 
qualifying jurors,  all  indicate  that  pecuniary  interest  is  but  one 
element  of  disqualification.  This  statute  does  not  expressly  pro- 
vide what  shall  disqualify,  as  in  case  of  justices  of  the  peace  ;  if 
it  did,  the  specific  disqualifications  would  be  the  guide.  Batchtl 
der  v.  Nourse,  35  Vt.  642.  But  its  provision  is  that  the  commis- 
sioner shall  be  "  disinterested."  The  exceptions  show  that  Goss 
was  not  disinterested.  They  show  every  element  of  interest  as 
strong  as  they  can  exist,  except  pecuniary  interest ;  and  the  in- 
terest growing  out  of  relationship,  friendship,  and  intimacy,  is 
usually  stronger  than  any  other.  The  minutest  financial  interest 
disqualifies.      Waters  v.  Day,  10  Vt.  487. 

Goss  was  disqualified  by  reason  of  his  relationship  to  Palmer. 
The  rule  of  disqualification  of  judges  and  justices  on  account  of 
relationship,  should  apply  to  road  commissioners.  It  has  been 
held  to  apply  to  jurors,  though  not  named  in  the  statute.  Churchill 
v.  Churchill,  12  Vt.  661.  Also  to  auditors,  Clapp  v.  Fo*ter,  34 
Vt.  580,  and  where  the  relationship  is  through  the  wife  of  the 
party.  The  same  reasons  exist  for  applying  the  same  rule  to  road 
commissioners.  This  relationship  was  unknown  to  the  attorneys 
of  the  town  at  the  time  of  the  appointment  of  Goss  by  the  court; 
therefore  the  objection  was  made  at  the  very  first  opportunity. 
It  was  a  fraud,  both  on  the  court  and  the  defendant,  not  to  inform 
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elation  ship  at  the  time  ho  was  appointed.  In  Free- 
9  Vt.  180,  the  court  held  that  a  person  who  had 
1  juror  in  prosecuting  for  an  offence  before  a  justice 
was  incompetent  to  try  a  civil  action  brought  to  re- 
for  the  supposed  criminal  act. 


r,  for  the  petitioners. 

requires  the  appointment  of  three  disinterested  free- 
igin  some  other  town,  to  be  commissioners,  <fcc,  Gen. 
5.  The  whole  community  for  whose  necessities  or  con- 
hway  is  established,  has  an  interest  in  it  in  one  sense, 
s  have  no  greater  interest  except  they  may  be  liable 
3ry  tax-payer  in  town  has  a  direct  pecuniary  interest, 
ltolerabte  if  courts  were  to  set  aside  the  reports  of 
in  highway  cases,  for  no  other  reason  than  that  after 
made,  it  should  be  ascertained  that  one  of  their  num- 
ed  within  the  fourth  degree  of  affinity  or  consan- 
ititioner,  a  tax-payer,  or  any  individual  of  the  great 
se  benefit  the  petition  was  made.  The  statute  only 
the  commissioners  should  be  "  disinterested  free- 
at  a  man  is  a  cousin  to  a  person  who  is  interested, 
tate  with  his  family,  does  not  prevent  his  being  "  dis- 
mself,  in  the  subject-matter  that  comes  before  high- 
>ners.  If  he  is  a  freeholder,  residing  in  some  other 
no  pecuniary  or  legal  interest  in  the  subject  of  in- 
competent commissioner.  It  is  a  familiar  rule  of 
hat  the  naming  of  causes  of  the  disqualification  of 
udes  all  causes  not  named.     Batchelder  v.  Nour%e, 


nation  of  the  court  in  accepting  the  report  of  road 
well  as  the  decision  of  the  commissioners  themselves, 
f  in  rem,  in  which  the  convenience  and  necessities 
are  the  subject-matter  of  inquiry,  and  no  rights  of 
volved,  as  in  the  ordinary  adjudications  of  courts. 
I  commissioners  act  as  a  special  board,  or  court  of 
re   are  no  pleadings,  issue,  trial  by  jury,  or  judg- 
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merit,  as  by  the  course  of  the  common  law.     Adams  v.  Newfant, 
8  Vt.  271. 

The  judgment  of  the  county  court  will  not  be  reversed,  unless 
this  court  would  grant  a  writ  of  certiorari  for  the  same  cause. 
Acts  of  1872,  No.  38.  It  is  not  claimed  that  any  injustice  has 
been  done  in  this  case,  nor  that  Goss  did  not  act  fairly,  impar- 
tially, and  discreetly ;  and  the  defendant  only  asks  a  reversal,  be- 
cause Goss  is  technically  disqualified  to  act  as  a  commissioner. 
This  we  say  is  not  so  in  a  sessions  proceeding.  The  writ  of  cer- 
tiorari has  uniformly  been  denied,  unless  error  has  been  commit- 
ted doing  substantial  injustice  to  the  party.  Myers  et  ah.  v.  /W- 
nal,  16  Vt.  415 ;  West  River  Bridge  Co.  v.  Dix  et  als.  16  Vt. 
446  ;  Pomfret  v.  Hartford,  42  Vt  134.  The  granting  of  the 
writ  rests  in  the  discretion  of  the  court,  and  it  will  never  be  as- 
sumed that  error  has  worked  injustice,  but  the  party  applying  for 
the  writ  must  show  it,  to  the  satisfaction  of  the  court.  Lyman  v. 
Burlington,  22  Vt.  131  ;  Pomfret  v.  Hartford,  supra  ;  London- 
derry v.  Peru,  45  Vt.  424. 

In  Fairfield  v.  Hall,  8  Vt.  68,  it  was  held  that  a  deputy  sheriff 
could  not  serve  a  writ  in  favor  of  a  town  of  which  he  was  a  rated 
inhabitant.  This  was  reaffirmed  in  Lyman  v.  Burlington,  supra, 
but  in  the  latter  case  it  was  held  that  such  interest  did  not  dis- 
qualify a  deputy  sheriff  from  serving  papers  in  a  sessions  proceed- 
ing, like  the  citation  attached  to  a  petition  for  a  writ  of  certiorari, 
or  a  road  petition.  It  has  been  held  that  jurors  related  to  a  party 
within  the  fourth  degree  were  disqualified  ;  also,  that  a  man  whose 
wife  is  a  first  cousin  to  the  wife  of  one  of  the  parties,  is  disqualified 
to  act  as  an  auditor,  but  these  cases  were  actions  tried  according  to 
the  course  of  the  common  law,  and  not  in  the  class  of  cases  now  un- 
der consideration.  Churchill  v.  Churchill,  12  Vt.  661  ;  Clappv. 
Foster,  34  Vt.  580.  Whether  a  report  of  commissioners  should 
be  rejected  or  accepted,  rests  in  the  discretion  of  the  county  court ; 
and  this  court  will  not  revise  that  discretion  because  they  fail  to 
see  the  u  sufficient  reasons  "  upon  which  the  court  acted.  Gen. 
Sts.  ch.  24,  §  49. 

The  case  does  not  show  a  relationship  within  the  fourth  degree. 
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ill  not  presume  that  these  persons  were  first  cousins, 
is  a  disqualification. 

n  of  the  court  was  delivered  by 

By  the  terms  of  the  statute  allowing  exceptions  in 
;ases,  the  judgment  of  the  county  court  is  not  to  he 
nless  the  supreme  court  would  have  granted  a  writ 
for  the  same  cause."  Acts  of  1872,  No.  38,  §  2. 
of  the  writ  of  certiorari  is,  in  a  large  measure,  dis- 
Al though  this  court  may  be  satisfied  that  error  has 
ed  by  the  county  court,  it  will  not  grant  the  writ 
tisfied  that  some  substantial  injustice  has  been  done 
of  that  court  to  the  party  praying  for  the  writ.  Sec. 
f  the  Gen.  Sts.,  confers  power  upon  this  court  to 
of  certiorari ,  and  the  other  writs  there  named,  only 
hall  be  necessary  to  the  furtherance  of  justice  and 
:ecution  of  the  laws."  Hence,  the  necessity  for  the 
:o  have  the  writ  issued,  to  show  that  some  substan- 
tias been  done  by  the  action  of  the  county  court. 
9  has  repeatedly  been  announced  by  this  court. 
v.  Pownal,  16  Vt.  415 ;  West  River  Bridge  Co.  v. 
Vt.  446 ;  Pomfret  v.  Hartford,  42  Vt.  134.  This 
assume  that  the  irregular  action  of  the  county  court 
justice.  That  fact  must  be  made  to  appear  affirma- 
>r  to  warrant  this  court  in  granting  the  writ  and 
record  to  be  certified  from  the  county  court  to  this 
n  v.  Burlington,  22  Vt.  131 ;  Pomfret  v.  Hartford, 
rsondonderry  v.  Peru,  45  Vt.  424.  No  substantial 
^parent  from  the  exceptions.  It  is  not  stated  or 
kfr.  Ooss,  the  commissioner  who  is  alleged  to  have 
ed  to  act  as  such,  acted  unfairly,  or  with  partiality, 
reporting  that  the  public  good  required  that  the 
oned  for  should  be  laid.  Neither  does  it  appear 
c  good  did  not  require  the  establishment  of  that 
>m  this  failure  to  make  it  apparent  that  any  sub- 
ce   could  or  did  flow  to  the  defendant  from  the 
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action  of  the  county  court,  this  court  might  well  refuse  the  defend- 
ant any  benefit  from  its  exceptions. 

II.  But  the  other  question,  whether  the  fact  that  a  commis- 
sioner appointed  by  the  county  court  to  inquire  into  the  public 
necessity  for  the  establishment  of  the  highway  petitioned  for,  is 
related  to  one  of  the  petitioners  within  the  fourth  degree  of  affin- 
ity, disqualified  such  commissioners  from  acting  in  the  premises, 
is  one  of  considerable  practical  importance.  It  has  been  fully 
argued,  and  is  solely  relied  upon  by  the  defendant  for  the  rever- 
sal of  the  action  of  the  county  court  in  accepting  the  report  of  the 
commissioners  and  establishing  the  highway.  It  is  a  question, 
also,  which  this  court  has  never  passed  upon,  so  far  as  we  are  in- 
formed. Hence,  we  have  been  led  to  examine  it,  although  we 
might  have  disposed  of  the  exceptions  on  the  other  ground.  The 
county  court  in  laying  out  and  establishing  highways,  is  perform- 
ing a  duty  and  exercising  a  power  conferred  by  statute.  It  is  not 
acting  in  its  capacity  of  a  common-law  court  It  does  not  proceed 
according  to  the  course  of  the  common  law.  Its  action  in  such 
cases  is  a  sessions  proceeding,  regulated  by  the  statute.  Xo 
declaration  nor  pleadings  are  required.  There  are  no  parties 
between  whom  a  right  is  adjudicated,  as  there  are  in  actions  at  law. 
The  adjudication  of  the  court  between  the  petitioners  and  peti- 
tionee, is  not  conclusive  in  the  same  sense  it  is  between  parties  in 
actions  at  law.  The  petitioners,  notwithstanding  the  refusal  of 
the  court  to  grant  the  petition,  can  at  any  time  renew  it,  and  are 
not  estopped  by  the  former  refusal  of  the  court  to  grant  it.  If 
the  petition  is  granted,  the  petitionee  is  not  barred  from  immedi- 
ately seeking  the  discontinuance  of  the  established  highway.  It 
is  true,  the  court  would  not  be  likely  to  reverse  its  judgment  on 
the  preference  of  a  new  petition,  unless  a  change  in  the  circum- 
stances and  requirements  of  the  public  in  that  particular,  was 
shown.  The  petitioners  are  private  complainants,  alleging  that 
the  town  has  failed  to  discharge  its  duty  to  the  public,  and  asking 
that  it  may  bo  compelled  to  discharge  that  duty.  The  powers  of 
the  court,  though  involving  to  a  great  degree  the  exercise  of  judg- 
ment and  discretion,  are  administrative  rather  than  judicial.  It 
has  no  direct  jurisdiction  to  decide  upon  contested  rights  between 


JANUARY  TERM,  1875.  399 

Chase  et  al.  v.  Rutland. 

^7  and  party,  though  its  decision  collaterally  and  incidentally 
Us  the  rights  of  municipalities  and  individuals  to  a  consider- 
extent.  The  power  is  conferred  and  the  proceedings  are  in- 
ted,  to  have  the  county  court  inquire  whether  the  public  good 
ires  the  establishment  of  the  highway,  and  if  so,  whether  the 
arge  of  this  duty  belongs  to  the  petitionee  in  whole  or  in 

The  court  is  empowered  to  administer  and  enforce  this 
;  right,  rather  than  to  adjudicate  any  contested  right  exist- 
tiween  the  parties.  The  duty  of  making  the  inquiry  and  of 
ing  the  right,  might  as  well  have  been  conferred  upon  any 
tody  or  organization  as  upon  the  county  court.  The  peti- 
'  interest  in  having  the  inquiry  made  and  the  right  en- 
may  be  greater  or  less  than  that  of  other  members  of  the 
clitic.  They  have  no  right  to  have  the  inquiry  made  be- 
;  is  a  right  which  pertains  to  them  as  individuals,  but  be- 
is  a  right  which  pertains  to  the  public,  of  which  they  con- 
.  part.  The  commissioners  are  officers  of  the  court,  ap- 
by  the  provisions  of  the  statute,  to  aid  the  court  in  making 
iry.  Neither  the  court  nor  petitionee  is  concluded  by 
ig  of  the  commissioners  in  favor  of  the  petitioners  in 
j  this  right.  If  the  petitionee  excepts  to  their  report 
ng  the  right — not  in  the  petitioners,  but  in  the  public — 
,he  highway  constructed,  alleging  that  the  public  good 
•equire  that  the  highway  should  be  built,  it  is  the  duty 
rt  to  make  the  inquiry  for  itself,  treating  the  finding  of 
ssioners  only  as  prima  facie  evidence  of  the  existence  of 

In  respect  to  its  conclusiveness  upon  the  court,  there 
lifference  between  the  report  of  such  commissioners  and 
of  a  jury  or  the  report  of  an  auditor.  The  latter  are 
elusive  in  regard  to  the  facts  found.  The  statute  pre- 
qualifications  for  commissioners,  other  than  that  they 
interested  freeholders  residing  in  some  town  other  than 
ee.      The  question  is,  whether  in  a  proceeding  of  this 

the  petitioners  sustaining  such  relations  to  the  pro- 
3  commissioner  Goss  was  disqualified  by  reason  of  his 
ne  of  the  petitioners  ?  Was  he  thereby  an  interested 
a   disinterested  freeholder?    It  is  not  every  possible 
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interest  which  will  disqualify  a  person  from  acting  in  that  capac- 
ity. It  is  not  contended  that  such  relation  to  a  tax-payer  of  the 
petitionee,  would  disqualify  a  person  from  acting  as  commissioner. 
The  interest  of  such  tax-payer  in  the  proceeding  would  be  too  re- 
mote. It  would  not  be  so  directly  involved  in  the  determination 
of  the  right,  that  it  would  work  a  disqualification  of  a  person 
related  to  him,  from  acting  as  commissioner. 

It  is  evident  the  legislature  did  not  contemplate  that  such  rela- 
tion to  a  tax-payer,  should  work  a  disqualification.  It  would  be 
very  difficult,  not  to  say  impossible,  to  select  commissioners  so  as  to 
avoid  any  relation  to  every  tax- payer  of  the  defendant  town.  Bat 
the  petitioners  are  no  more  interosted  in,  or  bound  by,  the  pro- 
ceedings, than  any  tax-payer  of  the  defendant  town,  except  in  the 
costs.  As  a  wholesome  restraint  against  the  presentation  of  un- 
founded petitions,  the  petitioners  are  made  liable  for  costs  if  the 
petition  fail.  The  town  is  also  liable  for  costs  if  the  petition  pre- 
vail, and  for  the  expense  of  building  and  maintaining  the  highway 
in  whole  or  in  part.  The  property  of  any  tax-payer  may  bo  taken 
to  satisfy  the  judgment  against  the  town  for  the  costs.  The  dif- 
ference between  the  interest  of  a  petitioner  and  that  of  a  tax-payer 
in  the  defendant  town  in  such  proceedings,  is  only  one  of  degree 
or  amount.  It  is  difficult,  in  principle,  to  distinguish  them,  or  to 
see  any  good  reason  for  holding  that  such  relation  to  a  petitioner 
should  disqualify,  and  to  a  tax-payer  should  not.  In  6trictly  judi- 
cial proceedings,  remote  interest  does  not  disqualify  the  magistrate. 
It  has  been  held  that  the  interest  of  a  justice  of  the  peace  in  the 
event  of  a  criminal  proceeding,  by  reason  of  the  fine,  if  imposed, 
being  payable  to  the  treasurer  of  the  town  of  which  he  is  a  rata- 
ble inhabitant,  or  of  the  town  being  liable  for  the  costs  of  the 
prosecution,  if  no  fine  should  be  imposed,  is  not  such  an  interest 
as  works  a  disqualification  of  the  justice  ;  that  such  interest  is 
too  remote,  and  is  not  such  an  interest  as  the  statute  contemplates. 
By  analogy,  we  think  the  interest  of  the  petitioners  in  a  highway 
case,  is  too  remote  to  work  a  disqualification  to  one  from  acting  as 
commissioner,  by  reason  of  his  being  related  to  such  petitioner. 
By  "  disinterested  freeholder,"  we  think  the  legislature  intended 
one  who  was  so  situated  that  the  establishment  of  the  highway, 
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3  establish  it,  would  not  directly  affect  his  pecuniary 
[  that  it  was  not  intended  to  exclude,  and  does  not  ex- 
r  one  who  happens  to  be  related  to  one  of  the  peti- 
in  the  fourth  degree  of  affinity.  We  understand  this 
ruction  which  the  late  Chief  Justice  Redpield  gave 
y  court  to  this  language  of  the  statute,  in  a  proceeding 
own  of  Wilmington,  in  Windham  county.  The  same 
has  been  given  to  a  similar  statute  in  Massachusetts, 
v.  County  CoirCr%  of  Hampden,  11  Pick.  322.  The 
ing  and  determining  petitions  for  the  establishment  of 
r  the  statutes  of  Massachusetts,  was  given  to  a  special 
inty  commissioners.  The  case  arose  on  a  petition  for 
tiorari,  to  quash  the  proceedings  of  the  commissioners 
t  and  establishing  a  highway  in  a  town  in  which  one 
ssioners  was  a  ratable  inhabitant,  on  a  petition  signed 
id  brother,  with  others.  The  petitioners,  by  force  of 
were  liable  for  costs  if  the  establishment  of  the  high- 
36  refused.  A  special  commissioner  could  have  been 
act  in  the  place  of  the  one  so  interested  and  related 
ners.  The  court  held,  Chief  Justice  Shaw  deliver- 
on,  that  the  commissioner  was  not  disqualified,  and 
;sue  the  writ,  on  the  ground  that  the  commissioner's 
too  remote.  The  causes  for  disqualification  were 
,  but  stronger  than  in,  the  case  at  bar.  That  case 
ood  illustration  of  what  interest  will  not  disqualify  a 
board  which  had  as  complete  power  in  the  establish- 
ways  as  has  the  county  court  in  this  state.  If  such 
d  not  disqualify  a  member  of  the  county  court,  much 
at  interest  in  a  commissioner,  whose  action  and  find- 
conclusively  bind  the  court,  render  the  action  of  the 
pting  the  report  erroneous.    Judgment  affirmed. 
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Administrator  op  Tilly  Gilbert's  Estate,  v.  i  dministrator 

op  Hannah  B.  Howe's  Estate. 

Probate  Court.     Appeal  from  Commissioners  under  §27,  Ch.  53, 

of  the  Qen.  Sts. 

It  is  only  when  an  executor  or  administrator  declines  to  appeal  from  the  decision  of 
commissioners,  that  creditors,  devisees,  legatees,  or  heirs,  can  appeal  therefrom 
under  §  27,  ch.  53,  of  the  Gen.  Sts. 

None  except  those  belonging  to  some  one  of  the  classes  enumerated  in  said  section, 
have  any  right  of  appeal  from  such  decision. 

And  the  fact  of  interest  of  the  appellant,  must  be  found  by  the  probate  court*  »od 
appear  on  the  face  of  the  record  sent  up  from  that  court. 

But  the  judgment  of  that  court  allowing  the  appeal,  is  not  conclusive  upon  the  ques- 
tion of  such  interest  and  the  consequent  right  of  appeal;  but  such  interest  may  be 
inquired  into  by  the  county  court. 

Appeal  from  the  decision  of  the  commissioners  on  the  estate  of 
Hannah  B.  Howe.  The  plaintiff  presented  a  claim  against  said 
estate  on  a  probate  bond  signed  by  the  intestate  as  surety  for  one 
John  Howe,  administrator  de  bonis  -non  of  the  estate  of  Tilly  Gil- 
bert. The  commissioners  allowed  the  claim  at  $2,000,  the  full 
penalty  of  the  bond,  and  their  report  was  returned  to  the  probate 
court  for  the  district  of  Pairhaven,  and  approved  and  recorded. 
No  other  claim  was  presented  against  said  estate.  Carlos  S. 
Sherman,  and  Rebecca  A.  Jackman,  guardian  of  Charles  JacW 
man,  neither  of  whom  was  heir  of  the  estate  of  the  said  Hannah, 
filed  objections  to  the  allowance  of  said  claim,  and  were  each 
allowed  an  appeal  in  the  name  of  the  administrator  of  said  estate. 
The  appeals  were  entered  at  the  September  term,  1870,  of  the 
f  county  court,  at  which  term  the  plaintiff  moved  to  dismiss  the 

same,  for  that  it  did  not  appear  from  the  copies  sent  up  from  the 
probate  court,  that  the  said  Sherman  or  the  said  Rebecca,  guar- 
dian as  aforesaid,  were  interested  in  said  estate  as  creditors,  de- 
visees, legatees,  or  heirs;  also,  for  that  they  were  not  so  inter- 
ested ;  also,  for  that  it  did  not  appear  from  said  copies  that  the 
administrator  of  said  estate  declined  to  appeal  from  the  decision 
of  said  commissioners  ;  also,  for  that  said  administrator  was  never 
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uested  to  appeal  from  said  decision,  and  never  declined  to 
eal  tberefrora.  Hearing  upon  the  motion,  Wheeler,  J.,  pre- 
og,  and  motion  overruled,  pro  forma;  to  which  the  plaintiff 
jpted.  At  a  subsequent  term,  the  case  was  tried  upon  the 
its;  when  it  appeared  that  the  said  Hannah  died  intestate  in 
ch,  1868,  and  left  no  devisees,  legatees,  or  heirs,  except  John 
e  and  Caroline  H.  Paige,  wife  of  James  C.  Paige,  and  that 
:laim  presented  by  the  plaintiff,  sole  administrator  of  the  estate 
illy  Gilbert,  was  the  only  claim  presented  against  the  said 
lah's  estate.  The  court  ordered  said  cases  consolidated,  and 
ired  judgment  for  the  plaintiff  for  $2,000.  Exceptions  by 
laintiff. 

C.  Abell,  for  the  plaintiff. 

3  application  should  state  the  way  in  which  the  appellant  is 

sted,  and  such  other  facts  as  are  necessary  to  bring  the  case 

the  rule  laid  down  in  the  statute.     It  should  state  all  that 

lired  to  make  out  the  right  of  the  appellant  to  appeal.     The 

e  court  should  find  as  matter  of  fact,  that  the  appellant  was 

ted  as  required  by  law,  before  granting  the  appeal ;  and 

terest  should  appear  on  the  records  of  the  court.     The 

court  is  to  determine  whether  such  facts  appear  from  the 

as  entitle  the  appellaut  to  his  appeal.     Arnold  v.  Waldo, 

204  ;  Swan  v.  Wheeler,  4  Day,  140 ;  Saunders  v.  Denni- 

Conu.  524;  Potwin's  Appeal,  21  Conn.;  Deming's  Ap- 

V  Conn.   203.     The  appellants  are  not  interested  in  the 

f  Hannah  B.  Howe.     They  are  neither  creditors,  devisees, 

;,  or  heirs,  nor  do  they  represent  creditors,  devisees,  lega- 

heirs.     There  is  nothing  in  the  case  (except  the  statement 

Hants    that  they  are  interested),  either  in  the  probate 

le  county  court,  or  this  court,  showing  that  they,  or  either 

ever  had  any  interest  in  said  estate,  or  that  they  were  in 

interested  in  any  one  that  was  interested  therein,  even  in 

remote  degree.     They  are  strangers  to  the  estate,  and 

right    to  appeal.      Woodward  v.   Spear,  10  Vt.  420 ; 

way  v.   Corey,  16  Vt.  225 ;  Swift  v.  Estate  of  Kennison, 

73  ;    Downing  v.  Porter,  9  Mass.  386. 
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Prout,  Simons  fi  Walker,  for  the  defendant. 

The  petition  for  appeal  contains  the  following  clause :  u  Now 
I,  Carlos  S.  Sherman,  of  said  Castle  ton,  considering  myself 
aggrieved  by  said  allowance  of  said  claim,  and  being  interested 
in  said  estate,  and  the  administrator  thereof  declining  to  appeal 
from  the  report  of  said  commissioners,  do  hereby  pray  to  be  al- 
lowed an  appeal  therefrom  in  the  name  of  Nathaniel  Fish,  the 
administrator,"  <fcc.  The  other  case  is  in  similar  form,  and  the 
appeals  were  duly  allowed  by  the  probate  court.  The  interest  of 
the  appellants  consisted  in  their  ownership,  by  purchase  from  an 
heir  of  the  intestate,  of  certain  real  and  personal  property  which 
was  liable  to  contribute  to  the  payment  of  the  claim  in  question. 
For  the  facts  in  full,  see  Sherman  v.  Abell  et  ah.  46  Vt.  547. 
These  appeals  were  brought  in  connection  with  that  case,  in  order 
that  the  appellants  should  not  be  held  to  be  concluded  by  the  al- 
lowance of  the  claim  by  the  commissioners. 

The  3d  and  4th  grounds  stated  in  the  motion  to  dismiss,  are 
disposed  of  by  the  case  of  Hobart  v.  Her  rick,  28  Vt.  627.  This 
case  also  disposes  of  the  1st  and  2d  grounds  of  the  motion.  If 
the  record  was  an  absolute  blank  upon  the  subject,  as  in  Hobart  v. 
Herrick,  this  court  would  infer  that  the  appeal  was  allowed  be- 
cause the  applicant  satisfied  the  probate  court  that  he  was  entitled 
thereto.  But  it  does  appear  in  the  record  that  the  appellant  is 
"  interested  "  in  the  estate.  There  was  no  necessity  for  stating 
the  nature  of  the  interest.  Barnard  v.  Barnard* 9  Estate,  1(5  Vt. 
223.  The  provisions  for  filing  objections  are  merely  directory  to 
the  court  of  probate,  and  it  belongs-  to  that  court  to  determine 
"  whether  they  are  stated  in  terms  sufficiently  positive  aud  defi- 
nite."  Upon  the  existing  facts,  the  appeal  was  properly  allowed. 
Arnold  v.  Waldo,  36  Vt.  204.  It  is  not  essential  that  the  appel- 
lant sustain  precisely  one  of  the  four  relations  stated  in  the  statute. 
An  administrator  of  an  heir  has  the  same  right  of  appeal  which 
the  heir  would  have  had  if  living.  Rights  are  not  affected  by 
change  of  title.  They  remain  the  same,  and  are  entitled  to  be 
enforced  by  the  same  legal  meaus  by  those  who  succeeded  to  and 
lawfully    represented    her    in   respect    to   those   rights.      That 
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iguage  precisely  describes  the  situation  of  these  parties.  Wig- 
it. Smith,  6  Met.  194 ;  Smith  v.  Bradstreet,  16  Pick.  264. 
The  facts  found  at  the  trial,  and  stated  in  the  second  bill  of 
ceptions,  were  not  before  the  court  at  the  time  of  the  ruling 
st  excepted  to.  The  motion  must  be  decided  upon  the  record 
me. 

These  cases  were  not  decided  until  after  the  decision  of  the 
ancery  case.  Judgment  was  then  rendered  in  conformity  with 
it  decision.  The  cases  were  properly  consolidated  on  the  hear- 
;•  as  the  appeals  were  in  regard  to  the  allowance  of  the  same 
im,  although  each  appellant  was  equally  interested  and  equally 
grieved,  and  entitled  to  prosecute  an  appeal,  unembarrassed  by 
f  possible  proceeding  of  the  other.  The  penalty  of  the  bond 
s  the  extreme  limit  of  damages. 

The  opinion  of  the  court  was  delivered  by 
Powers,  J.  The  right  to  appeal  from  the  judgment  of  commis- 
ners  on  the  estates  of  deceased  persons,  is  given  and  regulated 
chapter  53  of  the  Gen.  Sts.  The  appellants  in  this  case  seek  to 
ng  themselves  within  the  provisions  of  §  27  of  this  chapter, 
ich  provides  that  when  an  executor  or  administrator  shall  de- 
ie  to  appeal  from  the  decision  of  the  commissioners,  any  person 
treated  in  the  estate  as  creditor,  devisee,  legatee,  or  heir,  may 
>eal  from  such  decision  in  the  same  manner  as  the  executor  or 
ninistrator  might  have  done,  and  the  same  proceedings  shall  be 
I  in  the  name  of  the  executor  or  administrator,  &c.  It  is  to  be 
erved  that  the  right  of  appeal  here  given  to  creditors  and  heirs, 
ubordinated  to  the  general  right  to  appeal  which  is  given  to  ex- 
tors  and  administrators.  It  is  only  when  the  executor  or 
ninistrator  declines  to  appeal,  that  the  right  attaches  under  this 
tion.  The  executor  or  administrator,  as  the  representative  of 
estate,  is  necessarily  charged  with  the  duty  of  looking  after 
interests  of  creditors,  heirs,  and  legatees,  and  would,  ordina- 
%  take  any  appeal  demanded  by  their  interests;  but  if  he  be- 
les  negligent  in  this  regard,  this  section  has  provided  a  remedy 
those  persons  whose  interests  the  executor  or  administrator 
uld  have  regarded,  and  they,  in  his  name,  may  carry  on  the 
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proceedings  in  the  appellate  court.  The  statute  defines  in  express 
terms  the  nature  of  the  interest  which  the  appellant  must  have. 
It  would  not  be  seriously  claimed  that  an  entire  stranger  to  the 
estate  could  take  it  into  the  county  court,  and  prolong  its  settle- 
ment by  simply  claiming  that  he  was  interested  in  the  settlement. 
He  might  be  interested  in  it  in  a  great  variety  of  ways,  without 
sustaining  the  relation  to  it  named  in  the  statute.  We  think  that 
the  statute  must  receive  a  literal  construction,  and  that  the  a,>- 
pellant  must,  under  §  27,  belong  to  some  one  of  the  classes 
enumerated,  in  order  to  have  any  right  whatever  to  appeal. 

The  motion  to  dismiss  sets  forth  as  matter  of  fact,  that  the  ap- 
pellants were  not  interested  as  creditors,  heirs,  devisees,  or  lega- 
tees. This  motion  is  not  traversed,  but,  as  the  case  shows,  was 
heard  as  it  stands.  We  infer  it  was  treated  as  demurred  to.  If 
such  was  the  case,  in  the  view  which  wc  take  of  the  statute,  it  is 
obvious  that  the  motion  should  have  been  sustained.  But  the  par- 
ties have  treated  the  case  as  hinging  upon  the  question  whether 
the  interest  of  the  appellant  must  appear  on  the  face  of  the  record 
sent  up  from  the  probate  court,  and  we  think  that  it  should.  As  we 
have  already  seen,  the  right  to  appeal  is  limited  to  four  classes  of 
persons ;  and  it  is  obvious  that  the  probate  court  has  no  jurisdic- 
tion to  entertain  an  application  for  an  appeal  under  §  27,  unless 
the  applicant  belongs  to  some  one  of  these  classes.  That  court  must 
find  the  fact  of  interest,  before  they  will  grant  the  appeal.  When 
the  case  comes  to  the  county  court,  it  is  to  be  tried  there  preciselj 
as  it  would  be  tried  by  the  probate  court.  The  same  question* 
are  open  to  inquiry  as  were  before  the  probate  court.  Section  2*2 
of  the  same  chapter,  provides  that  when  an  appeal  is  taken,  the 
appellant  shall  procure  and  file  in  the  county  court  a  certified 
copy  of  the  record  of  the  allowance  or  disallowance  appealed 
from,  of  the  application  for  the  appeal,  and  of  the  allowance  of 
the  same,  Ac. ;  and  the  next  section  provides,  that  upon  filing 
such  copy  of  record  in  the  county  court,  that  court  shall  proceed 
to  the  trial  and  determination  of  the  same,  according  to  the  rules 
of  law.  It  is  evident  that  the  legislature  intended  to  give  the 
appellate  court  jurisdiction  over  all  the  questions  that  the  probate 
court  might  pass  upon ;  and  it  would  be  senseless  to  file  ia  the 
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county  court  a  copy  of  the  application  for  the  appeal  (in  which 
the  interest  of  the  appellant  would  be  set  forth),  unless  the  merits 
of  such  application  were  open  to  revision.  It  seems  to  us  clear 
from  the  statute,  that  the  judgment  of  the  probate  court  allowing 
the  appeal,  is  not  conclusive  upon  the  question  of  the  interest  of 
the  appellant  in  the  estate,  and  his  consequent  right  of  appeal, 
but  that  the  county  court  may  inquire  into  such  interest,  and  that 
the  record  sent  up  from  the  probate  court,  must  set  forth  the  na- 
ture of  the  interest  which  the  appellant  has  in  the  estate. 

Judgment  reversed,  motion  to  dismiss  sustained,  and  ordered 
to  be  certified  to  the  probate  court. 


Sidney  J.  Loop  v.  Alvin  H.  Williams. 

Replevin.    Justification  under  the  Plea  of  Not  Q-uilty.     Notice  of 

Special  Matter.     Intoxicating  Liquor. 

In  replevin  under  §  13,  ch.  35,  of  the  Gen.  Sts.,  not  guilty  is  a  proper  plea,  and  under 
it  the  defendant  may  justify  under  legal  process. 

It  is  sufficient  if  notice  of  special  matter  under  the  general  issue  fairly  notifies  the 
plaintiff  of  the  substance  of  all  the  defendant  will  rely  upon  in  defence,  without  re- 
gard to  form,  or  the  logical  order  of  statement.  Hence,  an  averment  in  such  notice 
that  a  complaint  for  a  warrant  of  search  for  intoxicating  liquor,  was  duly  sworn  to, 
is  sufficient.  Nor  need  such  notice  conclude  with  a  verification  by  the  record,  when 
matter  of  record  is  alleged  therein. 

Such  complaint  stated  that  the  complainants  believed  intoxicating  liquor  to  be  kept  by 
the  plaintiff  in  certain  places  named,  and  the  warrant  of  search  thereto  attached, 
recited  the  making  of  the  complaint,  and  commanded  the  officer  to  enter  and  search 
the  premises  named  therein,  to  wit:  "the  store,  office,  or  shop  occupied  and  used  by 
S.  J.  Loop,  [the  plaintiff],  on  the  corner  of  Freight  and  Evelyn  streets,  in  the  village 
of  Rutland,  in  the  town  of  Rutland,  and  the  cellar  connected  therewith,  and  the 
store,  rooms,  and  cellar  occupied  by  Landon  &  Him  toon,  in  the  same  building," 
and  then  proceeded  in  tUe  form  prescribed  by  statute.  Held,  that  the  warrant  was 
legal 

The  defendant  as  special  deputy  seized  intoxicating  liquor  by  virtue  of  a  warrant  for 
that  purpose,  and  the  same  was  duly  adjudged  forfeited;  but  before  such  adjudica- 
tion, it  was  replevied  from  the  defendant's  possession.  Held,  that  the  defendant 
was  entitled  to  the  custody  of  said  liquor  until  final  warrant  should  be  issued  in 
the  seizure  proceedings,  but  only  for  the  purpose  of  answering  the  demand  of  the 
officer  holding  such  warrant;  and  it  was  adjudged  that  said  liquor  be  returned  to 
the  defendant,  or  to  such  other  officer  as  should  have  warrant  or  authority  to  hold 
or  destroy  the  same  under  the  original  seizure  proceedings. 
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Replevin  for  a  quantity  of  liquors.  Plea,  not  guilty,  and  notice 
of  special  matter  in  justification.  Trial  by  the  court,  September 
Term,  1874,  Wheeler,  J.  presiding.  The  writ  was  dated  and 
served  the  26th  of  February,  1874.  Said  notice  averred  the 
making  of  complaint  under  oath  by  three  legal  voters  of  the  town 
of  Rutland,  before  a  justice  of  the  peace,  pursuant  to  §  22,  ch. 
94,  of  the  Gen.  Sts.;  that  said  complaint  "  being  duly  sworn  to," 
the  justice  thereupon  issued  his  warrant  of  search  and  seizure, 
directed  to  any  sheriff  or  constable  in  the  state,  commanding,  Ac.; 
that  the  sheriff  of  the  county  specially  deputed  the  defendant  to 
serve  said  warrant,  and  that  by  virtue  thereof,  the  defendant  did 
search  for  and  seize  said  liquor  ;  that  said  warrant  was  duly  re- 
turned to  the  justice,  and  the  plaintiff  appeared  and  claimed  said 
liquor,  and  that  "  such  proceedings  were  had  that  said  intoxica- 
ting liquors  were  adjudged  forfeited  to  the  use  of  the  town  of 
Rutland,  and  this  defendant  commanded  to  deliver  the  same  to 
the  agent  of  said  town,  to  be  sold  by  him  agreeably  to  the  pro- 
visions of  chapter  94  of  the  General  Statutes,  which  order  this 
defendant  was  prevented  from  executing,  by  said  liquor  beinj; 
taken  from  him  by  virtue  of  the  writ  in  this  case."  Prayer  for  a 
return  of  the  property.  The  notice  did  not  conclude  with  any 
verification. 

On  the  trial,  the  plaintiff  proved  by  the  defendant's  attorney, 
without  objection,  that  he  was  employed  by  the  defendant  to 
defend  this  case,  and  paid  by  the  treasurer  of  a  so-called  Citi- 
zens' Committee,  organized  for  the  purpose  of  enforcing  the  pro- 
visions of  the  liquor  law,  and  that  he  did  not  appear  in  behalf  of 
the  town  of  Rutland.  Said  liquor  having  been  adjudged  forfeited 
and  directed  to  be  delivered  over  to  said  town  as  hereafter  stated, 
said  town  appeared  by  its  attorney  and  consented  in  open  court 
and  on  trial,  to  a  judgment  for  the  plaintiff,  who  claimed  judg- 
ment accordingly ;  but  the  court  would  not  allow  the  attorney 
of  the  town  to  control  the  case  in  that,  respect,  as  against  the  at- 
torney of  record  for  the  defendant,  and  directed  the  trial  to  pro- 
ceed. The  plaintiff  thereupon  introduced  evidence  which  was  not 
contradicted,  proving  his  ownership  of  the  liquors,  and  the  taking 
and  detention  thereof  by  the  defendant.     The  defendant,  in  justi- 
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fication,  offered  in  evidence  a  record  of  certain  proceedings  be- 
fore B.  W.  Marshall,  justice  of  the  peace,  under  which  said 
liquors  were  seized,  and  wherein  it  appeared  that  the  same  were 
adjudged  forfeited  to  the  use  of  the  town  of  Rutland.  The  plain- 
tiff objected  to  the  admission  of  said  record,  because  it  did  not 
correspond  in  various  material  particulars  with  the  notice  ;  and 
also,  for  that  the  facts  stated  in  the  notice  and  shown,  as  well  as 
in  said  record,  were  insufficient  to  justify  the  taking  and  detention 
complained  of;  but  the  court  held  otherwise,  and  admitted  the 
record  in  evidence.  The  record  recited,  that  at  a  justice  court 
held  at,  <fec.,  on,  &c  ,  a  quantity  of  intoxicating  liquor  was  seized 
and  brought  before,  &c,  as  per  complaint  in  the  words  and  figures 
following,  and  then  set  out  the  complaint  and  warrant  in  hcec  verba, 
with  the  officer's  return  thereon,  which  showed  that  he  entered  and 
searched  the  premises  described  in  the  warrant,  and  found  therein 
certain  liquors  specified,  and  summoned  the  plaintiff  and  Landon 
&  Hantoon  to  appear  before  the  justice  ;  and  said  record  further 
recited,  that  the  plaintiff  appeared  before  the  justice  on  the  24th 
of  February,  1874,  and  claimed  said  liquor,  and  that  at  his 
request  the  case  was  continued  until  the  27th  of  said  February, 
at  which  time  the  plaintiff  appeared  not,  but  therein  made  default, 
and  thnt  on  hearing,  "  it  being  shown  by  satisfactory  evidence  that 
said  liquor  was  intended  for  sale  contrary  to  the  provisions  of 
chapter  ninety-four  of  the  General  Statutes,  and  it  not  being  shown 
by  satisfactory  evidence  that  said  liquor  is  of  foreign  production, 
and  that  it  has  been  imported  under  the  laws  of  the  Uniied  States, 
and  in  accordance  therewith,  and  that  it  is  contained  in  the  original 
packages  in  which  it  was  imported,  and  in  quantities  not  less  than 
the  United  States  prescribe,  it  is  adjudged  by  said  justice  that 
said  intoxicating  liquor,  and  the  vessels  in  which  the  same  is  con- 
tained, be  forfeited  to  the  use  of  the  town  of  Rutland  aforesaid, 
to  be  sold  by  the  agent  of  said  town  for  medicinal,  chemical,  or 
mechanical  purposes  only,  and  a  warrant  duly  issued  to  carry  said 
judgment  into  effect.  And  afterwards,  to  wit,  on  the  14th  day  of 
April,  E.  G.  Lewis,  town  agent  of  the  town  of  Rutland  for  the 
sale  of  intoxicating  liquors  for  medicinal,  chemical,  and  mechan- 
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ical  purposes  only,  certified  on  said  warrant  that  he  had  examined 
all  the  intoxicating  liquors  delivered  to  him  by  virtue  of  said  war- 
rant, except  five  barrels  which  had  been  stolen  or  taken  away  by 
the  truckman  who  was  employed  to  draw  the  same  to  said  agent; 
and  that  he  found  six  barrels  *  *  *  to  be  unfit  for  medicinal, 
chemical,  and  mechanical  purposes,  and  that  he  refused  to  receive 
the  same  ;  and  the  balance  or  remainder  of  said  intoxicating  liquor 
having  been  taken  from  the  officer  holding  the  same,  on  a  writ  of 
replevin,  it  could  not  be  delivered  to  said  agent  on  said  warrant.11 

The  complaint  stated  that  the  complainants  had  good  reason  to 
believe,  and  did  believe,  u  that  intoxicating  liquor  is  by  S.J.  Loop 
kept  or  deposited  in  his  shop,  store,  or  office  on  the  corner  of 
Evelyn  and  Freight  streets,  in  the  village  of  Rutland,  in  the  town 
of  Rutland,  and  the  cellar  connected  therewith,  and  in  the  store, 
rooms,  and  cellar  occupied  by  Laudou  &  Uuntoon,  in  the  same 
building,  in  the  town  of  Rutland  aforesaid,  and  by  S.  J.  Loop, 
then  and  there  in  the  town  of  Rutland,  intended  for  sale,"  &c. 
The  warrant  commanded  the  officer  u  to  eutcr  and  search  the 
premises  above  described,  to  wit,"  and  then  described  the  premise* 
as  they  were  described  in  the  complaint.  The  plaintiff  claimed 
that  the  complaint  and  warrant  were  illegal,  and  that  the  defend- 
ant could  not  justify  thereunder ;  but  the  court  held  otherwise. 
There  was  no  evidence  that  a  warrant  for  the  destruction  of  the 
liquor  ever  issued,  except  the  record  aforesaid. 

Upon  the  foregoing  facts,  the  court  rendered  judgment  for  the 
defendant  to  recover  his  costs,  but  held  that  he  was  not  entitled  to 
a  judgment  for  a  return  of  said  liquors ;  to  all  which  rulings  of 
the  court,  the  plaintiff  excepted.  The  defendant  excepted  to  the 
decision  that  he  was  not  entitled  to  judgment  for  a  return  of  said 
liquors. 

Prout,  Simons  $  Walker ',  for  the  plaintiff. 

The  liquor  in  question  is  property — known  to  the  law  as  such 
« — and  can  be  attached  or  levied  upon  for  debt,  like  all  other  pro- 
perty ;  and  the  determination  of  a  suit  of  replevin  in  which  liquor 
forms  the  subject  of  controversy,  is  governed  by  the  same  rules 
that  control  in  all  other  cases  where  the  unlawful  detention  of 
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property  is  claimed.  Harrison  v.  NichoU  et  ah  31  Vt.  709 ; 
Howe  et  al.  v.  Stewart,  40  Vt.  145.  The  case  shows  that  the 
plaintiff  was  the  owner  of  the  liquors  in  controversy,  and  that  they 
were  taken  from  his  possession  as  alleged  in  the  writ.  The  defend- 
ant gives  notice  of  justification.  If  special  matter  is  relied  upon  for 
defence  and  justification  in  an  action  of  replevin,  it  must  either  be 
pleaded  by  special  plea,  or  by  plea  and  notice.  This  reaches 
to  all  matters  of  justification.  The  same  rules  govern  in  this 
action  as  in  trespass.  A  notice  of  special  matter  must  con- 
tain the  substance  of  a  good  plea  in  bar,  or  it  will  be  defective, 
and  evidence  cannot  be  given  under  it.  Herring  v.  fielding, 
2  Aik.  12;  FulUrton  v.  Mack,  2  Aik.  415;  Nott  $  wife  v. 
Stoddard,  38  Vt.  25.  The  defendant  seeks  to  justify  by  the  re- 
cord of  an  adjudication  wherein  the  liquors  were,  as  claimed, 
adjudged  forfeited  to  the  use  of  the  town  of  Rutland,  and  by  that 
alone.  The  entire  issue,  as  the  notice  avers,  is  to  be  proved  by 
the  record.  When  such  is  the  case,  a  verification  by  record  is 
necessary.  The  verification  is  a  matter  of  substance,  and  it  is  as 
essential  that  it  should  appear  in  a  notice  as  in  a  plea.  Durand 
v.  Gristvold,  26  Vt.  48,  51.  The  notice  is  otherwise  defective 
and  insufficient.  The  allegation  that  the  complaint,  "  being  duly 
sworn  to,"  Ac,  is  bad,  and  a  record  showing  that  a  certain  com- 
plaint was  sworn  to  before  a  magistrate,  is  not  admissible  in  evi- 
dence under  such  a  plea  and  notice.  And  the  allegation  in  the 
notice,  that  such  proceedings  were  had  that  said  intoxicating 
liquors  were  adjudged  forfeited  to  the  use  of  the  town  of  Rutland, 
without  alleging  that  the  proceedings  were  had  upon  hearing,  and 
that  it  was  shown  upon  satisfactory  proof  that  they  were  intended 
for  sale  contrary  to  law,  is  also  bad. 

The  warrant  is  insufficient  and  illegal,  in  that  it  directs  the 
search  of  the  premises  of  different  owners.  It  orders  the  search 
of  the  shop,  store,  or  office  of  the  plaintiff,  and  the  cellar  connected 
therewith,  and  also  the  store,  rooms,  and  cellar  of  Landon  & 
Huntoon.  This  is  not  authorized  by  the  statute.  The  statute 
authorizes  the  search  of  a  dwelling-house,  store,  <fec,  all  in  the 
singular,  for  the  purpose  of  finding  liquor  kept  and  intended  for 
sale  contrary  to  law ;  this  reaches  to  the  premises  of  the  owner 
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or  keeper  of  the  liquor  only.  The  provisions  of  the  law  are  not 
sufficiently  broad  to  authorize  the  search  of  the  places  of  business 
of  different  persons,  upon  the  same  warrant,  unless  in  the  same 
room  or  rooms,  though  in  the  same  building.  The  term  building, 
us  used  in  the  statute,  cannot  be  construed  so  as  to  give  the  right 
to  search  all  the  sub-divisions  of  a  building  or  a  block  of  stores, 
though  strictly  one  building  and  under  one  roof.  It  would  seem 
that  the  language  of  the  statute  was  conclusive  upon  this  point. 
Bawson  v.  The  State,  19  Conn.  299.  The  fact  that  the  officer 
summoned  Landon  &  Hun  toon  to  appear  before  the  justice,  shows 
the  confusion  into  which  matters  were  thrown  by  the  issue  of  an 
illegal  warrant.  Being  directed  to  search  the  premises  of  a  firm, 
the  firm  should  have  been  summoned.  State  v.  Liquor,  Drew, 
claimant,  38  Vt.  387  ;  Gen.  Sts.  ch.  94,  §  22.  To  the  introduc- 
tion of  the  record  as  evidence,  the  plaintiff  objected.  Improper 
evidence  under  a  notice  may  be  objected  to  on  trial.  A  notice 
under  the  general  issue  does  not  admit  of  any  pleadings.  It  is 
only  open  to  answer  by  proof.  Nott  $  wife  v.  Stoddard,  stifra; 
Edward*  v.  Harrington,  45  Vt.  63. 

But  if  the  court  should  hold  that  under  the  general  issue,  mat- 
ters in  justification  may  be  admitted  in  evidence  in  an  action  of 
replevin,  then  the  same  objection  obtains  as  to  the  warrant,  and 
its  illegality  just  as  effectually  prevents  a  recovery  by  the  defend- 
ant. Passing  all  these  objections,  the  case  stands  upon  the  evi- 
dence in  the  case,  which  is  the  record  of  the  proceedings  before 
the  magistrate.  Standing  upon  this,  and  giving  it  its  full  effect, 
and  treating  the  warrant  as  legal,  then  the  evidence  is  insufficient 
for  a  recovery  by  the  defendant,  and  a  return  of  the  liquor  to  him. 
The  statute  requires  that  there  shall  be  a  hearing  upon  the  com- 
plaint and  warrant  for  seizure,  after  return  of  the  process,  and 
that  the  court  shall,  if  he  finds  the  liquors  illegally  intended  for 
sale,  issue  an  order  of  delivery  for  the  turning  over  of  the  liquors 
to  the  agent  for  the  town,  who  is  by  statute  required  to  make  ex- 
amination and  certify  if  found  unfit  for  the  purposes  of  the  agency, 
and  then  the  justice  is  required  to^  issue  an  order  of  destruction. 
Both  the  order  of  delivery  and  destruction  must  be  directed  to 
some  one  for  execution.     By  the  statute,  the  liquors,  though  taken 
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by  a  writ  of  replevin,  are  in  the  custody  of  the  law,  and  the  statute 
specially  provides  that  no  proceedings  except  final  execution  shall 
be  stayed  or  delayed  by  any  replevin  thereof,  but  the  seizure  pro- 
ceedings shall  proceed  to  final  judgment  in  the  same  manner  as 
though  no  replevin  had  been  commenced.  Gen.  Sts.  ch.  94,  §§ 
40,  41. 

The  judgment  is  not  final,  or  the  adjudication  complete,  until 
the  court  before  which  the  case  of  a  seizure  is  tried  has,  upon 
hearing  or  default,  passed  upon  the  question  of  the  right  of  the 
seizure,  and  if  adverse  to  the  respondent,  issued  the  order  for  de- 
livery and  destruction  ;  and  the  record,  in  order  to  be  complete, 
must  show  that  such  order  was  issued,  and  to  whom  directed,  or 
that  by  the  acceptance  of  the  liquor  by  the  agent  for  the  town,  no 
order  for  destruction  is  required.  The  record  in  this  case  fails 
to  show  either  a  warrant  of  delivery  or  destruction,  and  none  was 
presented  in  evidence,  as  the  case  finds.  The  fact  that  the  record 
recites  that  a  warrant  of  delivery  was  duly  issued,  is  not  sufficient ; 
the  warrant  should  appear  as  a  part  of  the  record,  showing  when 
issued,  and  to  whom  directed.  The  defendant  was  appointed  to 
perform  a  special  service,  for  which  he  was  deputed.  His  duty 
was  done  when  he  had  served  the  warrant.  To  give  him  any  fur- 
ther authority,  the  proof  in  the  case  must  show  that  he  was  de- 
puted to  execute  the  final  orders  of  execution.  This  does  not  ap- 
pear. Hence  the  defendant  cannot  be  entitled  to  a  return,  and 
judgment  must  be  for  the  plaintiff.  Collamer  v.  Page  et  al.  35 
Vt.  387;  Way  v.  Barnard,  36  Vt.  366;  Sprague  £  Carr  v. 
Clark,  41  Vt.  6. 

J.  C.  Baker,  for  the  defendant. 

When  an  attorney  of  the  court  appears  of  record  for  a  party  in 
a  pending  suit,  the  court  will  not  suffer  the  record  to  be  contro- 
verted. Coit  et  ah.  v.  Sheldon,  1  Tyler,  300  ;  Proprietors  £c.  v. 
Bithop,  2  Vt.  231.  When  the  question  is  raised  as  to  the  author- 
ity of  an  attorney  to  appear,  and  the  county  court  allows  him  to 
represent  his  client,  it  is  a  matter  wholly  within  the  discretion  of 
the  county  court,  and  will  not  be  revised  on  exceptions. 

This  action  being  replevin  under  §  13,  ch.  35,  of  the  Gen.  Sts., 
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the  plaintiff  must  show  that  his  goods  were  unlawfully  taken  or 
unlawfully  detained;  and  any  defence  that  shows  the  taking  or 
detention  to  have  been  lawful,  is  admissible  under  the  general 
issue.  Eddy  v.  Davis,  35  Vt.  247 ;  Way  v.  Barnard,  36  Vt 
366  ;  Tripp  v.  Leland,  42  Vt.  487.  The  statute  makes  the  plea 
of  "  not  guilty,"  the  general  issue  in  replevin.  Another  section 
dispenses  with  a  special  plea  in  bar  in  actions  where  notice  is 
given  with  the  general  issue,  of  the  special  matter  to  be  given  in 
defence  or  justification.  Gen.  Sts.  ch.  30,  §  32.  If  a  special  plea 
or  notice  was  required,  to  let  in  this  defence,  the  notice  filed  was 
sufficient.  It  gave  the  plaintiff  substantial  notice  of  the  full 
ground  of  defence.  The  record  of  the  justice,  which  constitutes 
this  defence,  shows  that  every  requirement  of  chapter  94  of  the 
Gen.  Sts.,  had  been  complied  with.  The  description  of  the  place 
to  be  searched  is  definite.  It  is  confined  to  one  building,  particu- 
larly described,  and  leaves  no  discretion  in  the  officer  as  to  the 
place  to  be  searched,  and  is  sufficiently  clear  and  explicit.  Siatt 
v.  Intoxicating  Liquors,  44  Vt.  208.  The  return  of  the  officer  is 
formal,  and  follows  the  requirements  of  the  statute,  and  was  no- 
tice to  the  plaintiff  of  what  had  been  done,  and  gave  him  an  op- 
portunity to  be  fully  heard,  and  he  appeared  and  procured  a  con- 
tinuance. The  record  also  shows  that  on  the  hearing,  every  fact 
requisite  to  sustain  the  judgment,  was  made  out  by  satisfactory 
evidence,  and  that  a  warrant  issued  to  carry  the  judgment  into 
effect.  And  also  shows,  by  necessary  implication,  that  this  war- 
rant was  put  into  the  hands  of  the  defendant.  These  matters  are 
proper  to  be  shown  by  the  record,  as  they  are  all  matters  of  re- 
cord in  the  proceedings  before  the  justice.  Plainfield  v.  Batch- 
elder,  44  Vt.  9.  The  judgment  should  have  been  for  the  defend- 
ant, and  that  the  liquors  in  question  be  delivered  to  the  defend- 
ant, or  to  such  officer  as  should  have  warrant  or  authority  to  hold 
or  destroy  the  same  under  the  original  seizure  proceedings.  Gen. 
Sts.  ch.  94,  §  40 ;  Plainfield  v.  Batchelder,  supra. 

The  opinion  of  the  court  was  delivered  by 
Ross,  J.     In  Plainfield  v.  Batchelder,  44  Vt.  9,  it  was  held, 
as  we  think  correctly,  that  the  plea  of  not  guilty,  in  this  species  of 
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replevin,  puts  in  issue  every  material  fact,  as  well  the  property  in 
the  liquors  as  the  taking  and  detention.  This  kind  of  replevin  is 
the  creature  of  the  statute.  It  did  not  exist  at  common  law.  The 
general  issue  in  replevin  suits  at  common  law,  was  non  cepit  or 
nan  detinet,  and  only  put  in  issue  the  taking  or  detention.  The 
statute  granting  the  right  to  replevy  goods  which  have  been  at- 
tached or  taken  on  execution,  provides  that  "  the  general  issue 
shall  be  joined  on  the  plea  of  not  guilty."  It  not  only  makes 
not  guilty  a  proper  plea  in  the  action,  but  provides  that  the  gene- 
ral issue  shall  be  joined  on  that  plea.  This  language  seems  to 
indicate  an  intention  on  the  part  of  the  legislature  to  do  away 
with  the  intricate  and  often  prolix  pleadings  which  were  necessary 
in  replevin  at  common  law,  and  to  give  the  defendant  the  right 
under  this  plea  to  show  anything  relating  to  the  ownership  of  the 
property,  its  taking,  or  detention,  which  will  defeat  the  plaintiff's 
right  to  recover  on  matters  alleged  in  the  declaration.  In  this 
view  of  the  defendant's  rights  under  the  plea  of  not  guilty,  his 
notice  becomes  unnecessary.  He  could  show  under  this  plea,  to 
defeat  the  plaintiff's  right  of  recovery,  that  he  seized  and  held 
the  liquors  replevied,  on  a  lawful  warrant.  '  Hence,  the  county 
court  committed  no  error  in  admitting  the  record  evidence  of 
the  proceeedings  under  which  the  defendant  took  and  held  the 
liquors. 

II.  We  have  discovered  no  lack  of  substance  in  the  notice,  if 
the  notice  were  necessary.  The  statute  allowing  a  defendant  to 
state  his  defence  by  notice  instead  of  by  special  plea,  was  passed 
to  avoid  the  intricacies  and  formalities  of  a  special  plea.  It  simply 
requires  that  the  defendant  shall  fairly  notify  the  plaintiff  of  the 
substance  of  all  the  evidence  upon  which  he  will  rely  to  establish 
his  defence,  without  regard  to  the  form  or  logical  order  of  its 
statement.  The  notice  in  this  case  states  the  substance  of  the  de- 
fence, and  fairly  notifies  the  plaintiff  of  all  the  evidence  relied  on 
to  establish  it  The  manner  in  which  the  complaint  was  sworn  to, 
is  form  and  not  substance.  The  substantial  thing  to  be  shown  in 
this  particular,  was,  that  the  complainants  made  oath  to  the  truth 
of  the  complaint.  This  the  plaintiff  is  notified  of  by  the  state- 
ment, that  the  complaint  was  duly  sworn  to.     So,  too,  the  verifi- 
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cation  attached  to  a  special  plea,  is  only  an  averment  that  the 
pleader  is  ready  to  establish  the  truth  of  his  plea.  It  is  only  say- 
ing in  a  technical  form  what  the  defendant  has  said  in  his  notice, 
when  he  states  that  he  "  shall  give  in  evidence  and  rely  upon  in 
defence  and  justification,  the  following  special  matter,"  which  he 
proceeds  to  detail. 

III.  It  is  objected  that  the  warrant  shown  in  defence,  whether 
under  the  plea  of  not  guilty  or  under  the  notice,  is  illegal  and 
void,  because  it  directed  the  defendant  to  search  for  and  seize 
liquors  kept  by  the  plaintiff  for  sale  contrary  to  law,  either  in  that 
part  of  the  building  occupied  by  him,  or  in  the  store,  rooms,  and 
cellar  occupied  by  Landon  &  Huntoon.  It  did  not  direct  the  de- 
fendant to  search  for  liquors  kept  by  Landon  &  Huntoon.  All 
the  rooms  specified  were  in  the  same  building.  One  of  the  terms 
used  in  §  22,  ch.  94,  of  the  Gen.  Sts.,  as  descriptive  of  the  place 
which  may  be  searched,  is,  "  Other  building  or  place  in  said  town/' 
The  warrant  in  this  respect  is  within  the  exact  language  of  the 
statute.  Neither  is  it  open  to  the  objection,  if  objection  it  be,  that 
under  it,  two  seizures  against  different  owners  could  have  been 
made.  The  officer  was  only  commanded  to  search  for  such  liquors 
in  the  various  apartments  of  the  building  as  were  kept  by  the 
plaintiff.  We  do  not  think  it  commanded  him  to  seize  liquors  in 
the  apartments  occupied  by  Landon  &  Huntoon,  unless  they  were 
in  the  keeping  of  the  plaintiff.  The  plaintiff  has  no  right  to 
complain  that  he  was  not  the  occupant  of  all  the  apartments 
searched.  Their  search  could  not  harm  him  if  he  had  nothing 
stored  there,  nor  did  it  disturb  his  occupancy  of  them,  unless  he 
was  an  occupant.  When  Landon  &  Huntoon  complain  of  the 
search  of  their  apartments  for  liquors  kept  in  them  contrary  to 
law  by  other  persons,  and  come  in  collision  with  the  officer  making 
such  search,  it  will  be  time  to  consider  and  decide  their  rights, 
and  determine  whether  any  of  them  has  been  infringed.  It  is  enough 
in  this  case,  that  the  officer  was  directed  to  search  just  such  a 
place  as  the  statute  in  terms  provides  for,  and  that  the  plaintiff 
did  not  stand  in  such  a  relation  to  any  of  the  apartments  searched, 
that  he  has  a  right  to  complain.     This  disposes  of  ail  the  plain- 
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tiff's  exceptions  which  are  relied  on,  except  such  as  may  be  con- 
sidered with  the  defendant's  exceptions. 

IV.  The  statute  provides  that  if  the  judgment  in  such  cases 
shall  be  against  the  plaintiff,  the  liquors  replevied  u  shall  be  de- 
livered to  the  defendant  in  the  replevin,  or  to  such  officer  as  shall 
have  warrant  or  authority  to  hold  or  destroy  the  same  under  the 
original  seizure  proceedings."  Gen.  Sts.  ch.  94,  §  40.  The 
county  court  refused  to  render  any  judgment  in  this  case  for  the 
return  of  the  liquors  replevied,  to  which  the  defendant  excepted. 
In  this  we  think  there  was  error.  The  defendant,  it  is  true,  was 
a  deputized  officer,  and  the  record  of  the  proceedings  does  not 
show  that  he  held  a  warrant  authorizing  him  to  destroy  the  liquor, 
or  that  any  person  held  such  warrant.  Unless  it  was  shown  that 
some  other  officer  had  the  right  to  the  custody  of  the  liquors,  in* 
asmuch  as  it  is  shown  that  the  defendant  was  entitled  to  the  custody 
of  them  at  the  time  of  the  replevin,  the  presumption  is  that  he  is 
entitled  to  their  return.  The  record  shows  that  the  liquors  havo 
been  adjudged  forfeited  ;  but  that  would  not  take  them  from  the 
custody  of  the  defendant  till  a  warrant  was  issued  to  some  other 
officer.  The  defendant  would  have  a  right  to  retain  the  custody 
till  such  warrant  is  issued.  If  a  warrant  had  been  issued  to  some 
other  officer,  no  harm  could  be  done  if  the  court  had  rendered 
judgment  for  the  return  of  the  liquors  in  the  alternative,  "  to  the 
defendant  or  such  officer  as  shall  have  warrant,"  in  the  language 
of  the  statute.  By  §  41,  ch.  94,  Gen.  Sts.,  the  final  execution  in 
the  seizure  proceedings,  was  stayed  till  the  termination  of  this 
suit.  The  final  execution  must  include  the  warrant  which  turns 
the  liquors  over  to  the  legally  appointed  agent  of  the  town  for  ex- 
amination, as  well  as  the  warrant  which  orders  their  destruction 
if  not  accepted  by  that  agent.  If  that  agent  accepts  the  liquors 
as  the  property  of  the  town,  that  fully  executes  the  judgment  of 
forfeiture.  While  the  liquors  are  held  by  the  officer  serving  the 
replevin  writ,  the  magistrate  before  whom  the  seizure  proceedings 
were  pending,  had  no  control  over  the  liquors,  and  could  not  turn 
them  over  to  the  town  for  examination.  The  town  agent  can  ex- 
amine only  such  liquors  as  are  fully  forfeited  to  the  town ;  and 
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this  could  not  be  fully  determined  till  the  termination  of  the  re- 
plevin suit.     Until  the  issuing  of  a  warrant  to  execute  the  judg- 
ment of  forfeiture  to  some  other  officer,  the  defendant  would  have 
the  legal  custody  of  the  liquors  had  not  the  replevin  suit  inter- 
vened.    If  the  magistrate  should,  immediately  upon  the  termina- 
tion of  the  replevin  suit,  issue  his  final  warrant  to  some  other 
officer,  such  other  officer  would  be  entitled  to  their  custody,  as 
against  the  defendant.     Hence,  the  statute  provides  that  the  judg- 
ment in  the  replevin  suit,  if  against  the  plaintiff,  shall  be  for  the 
return  of  the  liquors  to  the  defendant,  or  such  officer  as  shall  hold 
the  final  warrant.     When  this  suit  is  terminated  against  the  plain- 
tiff, the  officer  serving  the  replevin  writ  can  no  longer  legally  hold 
them.     The  county  court  could  not  warrantably  assume  that  the 
seizure   proceedings  had  failed  by  reason  of  the  death  of  the 
magistrate  before  whom  they  were  pending,  or  of  his  failure  to  be 
re-elected.     Until  the  contrary  is  shown,  it  is  to  be  presumed  that 
there  is  power  resting  in  some  tribunal  to  execute  the  judgment 
of  forfeiture,  and  that  the  defendant  has  the  right  to  have  the 
replevied  liquors  returned  to  him,  to  hold  to  answer  the  demand 
of  the  officer  holding  the  final  warrant.     When  such  warrant  shall 
have  been  issued,  some  one  has  the  right  to  a  judgment  for  the 
custody  of  the  liquors.     The  case  shows  that  that  right  is  not  in 
the  plaintiff.     It  must,  therefore,  be  in  the  defendant,  until  it  is 
shown   that  a  final  warrant  has  been  issued  ;  but  in  him  only  to 
answer  the  demand  of  the  officer  who  may  hold  the  final  warrant 
or   warrants  for  the  execution   of  the  judgment  of  forfeiture. 
Hence,  no  harm  can  result  if  the  judgment  is  rendered  in  the  al- 
ternative, in  the  language  of  the  statute.     We  think  the  defend- 
ant was  entitled  to  such .  a  judgment  in  the  county  court.    The 
judgment  of  the  county  court  is,  therefore,  reversed,  and  judgment 
is  rendered  for  the  defendant  to  recover  nominal  damages  and  his 
costs,  and  that  the  liquors  replevied  be  returned  to  the  defendant, 
or  to  such  officer  as  shall  have  warrant  or  authority  to  hold  or 
destroy  the  same  under  the  original  seizure  proceedings. 
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Charles  E.  Stiles  v.  Cablos  A.  Hitchcock. 

Collection  of  Taxes. 

A  collector  of  taxes  is  under  no  obligation  to  give  a  receipt  for  taxes  paid  to  him. 

A  tax-payer's  refusal  to  pay  his  tax  unless  a  receipt  therefor  he  given  him,  is  equiva- 
lent to  an  absolute  refusal  to  pay,  and  is  a  waiver  of  his  right  to  the  statutory  notice 
of  six  davs  before  distress. 

Evidence  that  it  had  been  for  a  long  time  customary  for  the  collector  to  give  receipts, 
is  not  admissible.  The  duties  of  collectors  are  prescribed  by  statute,  and  cannot  be 
varied  by  custom. 

Trover  for  a  wagon.  Plea,  the  general  issue,  and  notice  of 
justification  as  collector  of  taxes  of  the  town  of  Pittsford.  Trial 
by  jury,  March  term,  1874,  Wheeler,  J.,  presiding,  and  verdict 
for  the  defendant.  The  defendant's  testimony  showed  that  he  had 
taxes  legally  assessed  against  the  plaintiff,  and  that  on  the  14th 
day  of  February,  1873,  at  his  office  in  Pittsford,  he  asked  the 
plaintiff  if  it  was  then  convenient  for  him  to  pay  the  same,  and  he 
said  it  was,  whereupon  the  defendant  figured  about  eighty  cents 
interest  on  them,  and  made  a  receipt  for  them  with  the  interest ; 
that  the  plaintiff  inquired  about  the  interest,  and  on  being  told  the 
amount  of  it,  declined  to  pay  it ;  that  the  defendant  then  told  the 
plaintiff  that  he  would  be  there  that  afternoon  ready  to  receive 
the  taxes,  and  plaintiff  said  he  should  make  a  tender  of  them,  and 
went  out ;  that  defendant  tore  up  the  receipt  he  had  made,  and 
wrote  another  for  the  taxes  without  interest,  and  had  it  there  on 
the  table ;  that  the  plaintiff  returned  with  money  and  offered  it  to 
him  to  pay  the  taxes ;  that  he  offered  to  take  it,  and  then  the 
plaintiff  withheld  it,  and  demanded  a  receipt ;  that  the  plaintiff 
repeatedly  offered  him  the  money,  and  when  offered  to  him,  he 
offered  to  take  it,  and  the  plaintiff  demanded  a  receipt  for  it,  and 
he  demanded  the  money  without  giving  a  receipt,  and  that  the 
plaintiff,  without  offering  him  the  money  otherwise,  went  away ; 
that  he  was  there  that  afternoon  ready  to  receive  the  taxes,  but 
plaintiff  did  not  pay  them ;  that  on  the  28th  of  February,  he  took 
the  wagon  as  a  distress  for  the  taxes,  and  sold  it  at  public  auction. 
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On  cross-examination  the  defendant  testified  that  it  was  custom- 
ary to  give  receipts  for  taxes.     The  plaintiffs  evidence  tended  to 
show  that  when  the  defendant  called  on  him  for  these  taxes  on  the 
14th  of  February,  the  defendant  claimed  interest,  and  he  declined 
to  pay  it,  but  offered  to  pay  the  taxes  without  interest,  and  tend- 
ered the  defendant  the  amount  thereof,  which  the  defendant  at 
first  refused  to  receive,  and  then  said  he  would  take  it,  but  it 
would  not  pay  the  taxes ;  that  he  claimed  a  receipt  for  the  taxes, 
but  the  defendant  refused  to  give  any,  and  that  it  was  customary 
to  give  receipts  for  taxes.     The  plaintiff  offered  to  show  that  it 
had  been  customary  there  to  give  receipts  for  taxes  since  the  year 
1800.     The  defendant  objected,  and  the  evidence  was  excluded; 
to  which  the   plaintiff  excepted.     The  defendant  did  not  claim 
that  he  had  given  the  plaintiff  any  sufficient  notice  of  the  amount 
of  the  taxes,  and  of  the  time  and  place  he  would  attend  to  receive 
the  same,  prior  to  said   !4th  of  February;  but  claimed  that  the 
notice  given  that  day,  with  the  lapse  of  time  after  and  before  the 
distraint,  was  sufficient.     The  plaintiff,  among  other  things,  re- 
quested the  court  to  charge,  that  he  was  entitled  to  a  receipt  upon 
the  payment  of  his  taxes,  and  if  he  fairly  gave  the  defendant  to 
understand  that  he  would  pay  the  taxes  if  the  defendant  would 
give  a  receipt,  the  demanding  a  receipt  was  not  a  refusal  to  pay; 
that  if  the  jury  found  that  the  defendant  did  not  give  the  plaintiff 
six  days'  notice  of  the  time  and  place  he  would  attend  to  receive 
his  taxes,  and  of  the  sum  in  which  he  was  assessed,  the  plaintiff 
was  entitled  to  recover ;  that  if  the  jury  should  find  that  the  plain- 
tiff fairly  gave  the  defendant  to  understand  that  he  was  ready  to 
pay  his  taxes  without  interest,  the  plaintiff  is  entitled  to  recover. 
The  court  declined  to  charge  as  requested,  but  charged  that  the 
plaintiff,  by  offering  to  pay  the  taxes  on  the  14th  of  February, 
waived  his  right  to  any  further  notice  in  regard  to  time  and  place 
of  payment  of  them  ;  and  that,  if  the  plaintiff  made  tender  of  the 
amount  of  the  taxes  without  demanding  a  receipt  as  a  condition 
to  the  taking  of  the  money,  the  plaintiff  would  be  entitled  to  re- 
cover, if  not,  the  defendant  would  be  entitled  to  recover.    To  the 
refusal  to  charge  as  requested,  and  to  the  charge  as  stated,  the 
plaintiff  excepted. 
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Dunton  $  Veazey,  for  the  plaintiff. 

Before  distraining  the  property  of  the  plaintiff,  the  defendant 
should  have  given  him  at  least  six  days'  notice  of  the  sum  he  was 
assessed,  and  of  the  time  and  place  he  would  attend  to  receive  the 
same.  (ien.  Sts.  ch.  84,  §  8.  The  plantiff  did  not  waive  his 
right  to  such  notice.  It  has  been  repeatedly  held  that  a  refusal 
to  pay  a  tax,  is  a  waiver  of  the  notice ;  and  we  submit  that  the 
converse  is  true,  to  wit,  that  an  offer  to  pay  is  not  a  waiver  of  the 
notice.  The  defendant  had  no  right  to  demand  interest,  and  by 
so  doing,  it  was,  in  legal  effect,  a  refusal  to  receive  the  money  in 
payment  for  the  taxes,  as  it  was  his  duty  to  do.  Having  refused 
the  money,  the  defendant  had  no  right  to  distrain  property,  with- 
out giving  the  notice  required  by  statute.  The  evidence  offered 
by  the  plaintiff  that  it  hud  been  customary  in  Pittsford  to  give 
receipts  for  taxes,  should  have  been  admitted.  The  custom  to 
give  receipts  is  so  general  and  loug  established  throughout  the 
state,  that  courts  will  take  judicial  notice  of  it. 

The  court  erred  in  not  complying  with  the  plaintiff's  3d  re- 
quest. The  plaintiff's  evidence  tended  to  shew  that  he  was  ready 
to  pay  his  taxes  without  interest,  and  so  gave  the  defendant  to 
understand.  The  defendant  claimed  no  waiver  of  notice  on  the 
part  of  plaintiff,  for  he  gave  him  notice,  and  claimed  that  the  no- 
tice was  effectual. 

W.  H,  Smith,  for  the  defendant. 

The  plaintiff  was  not  legally  entitled  to  a  receipt  for  money  paid 
for  taxes.  A  receipt  is  only  demandable  for  fees  of  certain  offi- 
cers' bills.  Gen.  Sts.  ch.  125,  §  8.  Custom  made  no  difference. 
The  verdict  establishes  the  fact  that  plaintiff  .offered  his  money 
only  on  condition  of  getting  a  receipt.  A  refusal  to  pay  only  on 
that  condition^  was,  in  legal  effect,  an  absolute  refusal.  Hurlburt 
v.  Gheen,  42  Vt.  316,  and  cases  cited. 

The  provisions  for  notice,  are  for  the  benefit  of  the  tax-payer, 
and  a  right  that  he  may  waive,  and  the  plaintiff  did  waive  it,  by 
consenting  to  pay  the  taxes  without  further  notice.  He  claimed 
and  insisted  upon  a  tender,  which  waives  all  defences. 
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Powers,  J.  I.  The  jury  have  found  the  fact  that  the  plaintiff 
insisted  upon  a  receipt  as  a  condition  to  his  offer  to  pay  his  tax. 
This  he  had  no  right  to  do.  The  collector  is  under  no  obligation 
to  give  a  receipt  for  taxes  paid  to  him.  The  plaintiff  refused  to 
pay  unless  the  receipt  was  given.  This  is  equivalent  to  an  abso- 
lute refusal  to  pay,  and  was  a  waiver  of  any  right  to  the  statu- 
tory notice  of  six  days,  required  by  §8,  ch.  84,  Gen.  Sts.,  to  be 
given  before  making  distress.  Downer  v.  Woodbury,  19  Vt.  329; 
Wheelock  v.  Archer  et  at.  26  Vt.  380  ;  Hurlburl  v.  Green,  42 
Vt.  316. 

II.  The  evidence  offered  by  the  plaintiff  to  show  that  it  had 
been  customary  for  the  collector  to  give  receipts  for  taxes  paid, 
was  properly  excluded.  The  duties  of  collectors  in  the  collection 
of  taxes,  are  all  prescribed  by  statute,  and  cannot  be  varied  by 
custom.  We  find  no  error  in  the  trial  below,  and  the  judgment 
is  affirmed. 
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and  Wilder  &  Kidder,  Trustees. 

Action,     Trustee  Process. 


When  a  statute  confers  a  remedy  unknown  at  common  law,  and  prescribes  the  mode 
of  enforcing  it,  that  mode  alone  can  be  resorted  to. 

A  trustee  cannot  deduct  out  of  the  effects  and  credits  in  his  hands,  a  demand 
against  the  principal  defendant  for  money  paid  on  the  illegal  sale  of  intoxicating 
liquor.  The  only  remedy  to  recover  back  such  payments,  is  given  by  §  32,  ch.  94, 
of  the  Gen.  Ste. ;  and  that  remedy  is  personal  to  the  purchaser,  to  be  enforced  at 
his  option. 

A  trustee  having  money  in  his  hands  derived  from  the  illegal  sale  of  intoxicating 
liquor  by  him  as  agent  of  the  principal  defendant,  cannot  set  up  as  a  defence,  the 
illegality  of  the  transaction  by  virtue  of  which  he  received  the  money. 
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At  the  time  of  the  service  of  process  on  them,  trustees  had  liquor  in  their  hands  be- 
longing to  the  principal  defendant,  consigned  to  them  for  sale  on  commtaooiL 
Afterwards,  they  converted  it  to  their  own  use.  Held,  that  they  were  properly 
chargeable  with  the  value  thereof. 


Trustee  process.  The  commissioner  found  that  the  trustee 
Graham  owed  the  principal  defendant  at  the  time  of  the  service  of 
the  writ  upon  him,  $56.18  for  intoxicating  liquors  contracted  for 
in  the  state  of  New  York,  where  the  sale  of  such  liquors  was 
lawful.  Before  the  purchase  of  said  liquors,  said  Graham  had 
purchased  liquors  of  the  defendant  in  this  state,  in  violation  of 
law,  and  had  paid  him  therefor  large  sums  of  money,  and  he  sought 
to  deduct  the  money  so  paid,  from  the  indebtedness  found  by  the 
commissioner ;  and  that  question  the  commissioner  submitted  to 
the  court.  The  trustees  Wilder  &  Kidder  were  partners.  They 
had  in  their  hands  at  the  time  the  writ  was  served  on  them,  $30 
derived  from  the  sale  of  liquors  consigned  to  them  by  the  de- 
fendant to  be  sold  on  commission,  and  also  had  $41  worth  of 
said  liquors  not  disposed  of,  but  which  they  disposed  of  after  they 
were  trusteed.  The  commissioner  reported  that  the  said  Wilder 
&  Kidder  "  having  declined  to  state  the  quantity  or  kinds  of  said 
last-named  liquors,  so  that  the  same  might  be  levied  upon,  I  think 
they  should  be  adjudged  trustees  for  the  value  of  the  liquors  so 
disposed  of.  Whether  or  not  the  law  will  justify  such  an  equita- 
ble adjustment,  I  leave  to  the  court." 

The  court,  at  the  December  term,  1874,  Wheeler,  J.,  presiding, 
adjudged  the  said  Graham  chargeable  for  the  sum  of  $56.18  ;  and 
the  said  Wilder  &  Kidder  for  both  said  sums  of  $30  and  $41. 
Exceptions  by  said  trustees. 


C.  N.  Davenport,  for  the  trustees. 

It  seems  perfectly  plain  that  §  32,  ch.  94,  of  the  Gen.  Sts.,  gives 
Graham  a  complete  right  of  action  for  the  money  he  has  paid 
Partridge  for  liquors  sold  in  violation  of  law,  within  the  statute 
of  limitations.  It  is  equally  plain  that  if  Partridge  had  sued 
Graham,  Graham  could  have  pleaded  in  set  off  that  Partridge 
held  to  his  use  the  money  so  unlawfully  received  by  him.  Gen. 
Sts.  ch.  34,  §  52  ;   Welter  v.   Weller  #  Tr.  18  Vt.  55  ;  Strong  d 


FEBRUARY  TERM,  1875.  426 

Thayer  v.  Partridge  and  trustees. 

oZ.  v.  Mitchell  $  Tr.  19  Vt.  644  ;  Keyes  v.  Slate  Co.  84  Vt.  81 ; 
Hubbard  v.  Fisher,  25  Vt.  539.  The  rule  is,  or  ought  to  be,  that 
the  trustee  should  be  allowed  to  appjy  as  against  the  plaintiff,  all 
his  demands  against  the  defendant  of  which  he  could  avail  himself 
by  any  action  sounding  in  contract  against  him.  Hathaway  v. 
Russdl,  16  Mass.  473  ;  Smith  v.  Stearns,  19  Pick.  20.  In  the 
absence  of  fraud,  the  plaintiff  is  invested  with  precisely  the  same 
rights  against  a  supposed  trustee,  that  the  defendant  himself  pos- 
sesses— except  in  that  case  the  liability  of  the  trustee  is  measured 
by  the  right  of  defendant  to  recover  against  him — in  a  suit  at 
law.  Gen.  Sts.  ch.  34,  §  48 ;  Edson  v.  Sprout  #  Trs.  33  Vt.  77  ; 
Hoyt  v.  Ball  £  Tr.  13  Vt  129 ;  Kettle  v.  Harvey  £  Tr.  21  Vt. 
305 ;  Weller  v.  Wetter  £  Tr.,  supra. 

The  contract  for  the  sale  of  liquors  on  commission  by  Wilder 
A  Kidder,  to  be  accounted  for  when  sold,  was  a  palpable  violation 
of  the  statute.  No  action  could  be  maintained  by  Partridge  for 
the  proceeds  of  their  sales  on  commission.  The  current  of  de- 
cision has  been  uniform  since  the  courts  were  first  called  upon  to 
"  hold  the  stakes  for  the  gamblers."  Parties  can  have  no  aid  in 
the  enforcement  of  illegal  contracts  from  courts  of  justice.  Ter- 
ritt  et  al.  v.  Bartlett,  21  Vt.  184 ;  Bancroft  v.  Dumas,  21  Vt. 
456 ;  Boutwell  v.  Foster,  *2A  Vt.  485  ;  Gaylord  v.  Soragen,  32  Vt. 
110 ;  Converse  v.  Foster,  32  Vt.  828  ;  Backman  v.  Mussey,  81 
Vt.  547  ;  Harrison  v.  Nichols  etal.  31  Vt.  709  ;  McConihe  £  Co. 
v.  McMann,  27  Vt.  95 ;  Backman  v.  Wright,  27  Vt.  187.  The 
liability  of  Wilder  <fc  Kidder  as  trustees,  depends  upon  their  lia- 
bility to  Partridge.  '  If  the  contract  under  which  these  liquors 
were  delivered  to  be  sold  on  commission,  was  so  far  tainted  with 
illegality  that  Partridge  could  have  maintained  no  action  for  the 
recovery  or  possession  of  the  liquor,  or  the  value  thereof,  that  same 
illegal  taint  exempts  them  from  liability  as  trustees. 

The  theory  upon  which  the  commissioner  acted,  and  which  seems 
to  have  had  the  sanction  of  the  court  below,  is,  that  the  $41  worth 
of  liquors  in  Wilder  &  Kidder's  possession  when  process  was 
served,  might  have  been  held  specifically  by  jthe  plaintiff ;  and,  as 
they  sold  the  liquors  after  process  was  served,  so  that  they  cannot 
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deliver  them  to  the  officer  who  may  hold  the  plaintiff 's  execution, 
therefore  they  should  be  adjudged  trustees  for  the  value.  There 
are  several  very  satisfactory  reasons  why  this  conclusion  is  erro- 
neous. 1.  Intoxicating  liquors  consigned  for  sale  in  violation  of 
our  statute,  are  not  subject  to  trustee  process.  Neither  the  liquors 
nor  the  proceeds  can  be  reached  in  that  way.  The  only  legal  way 
is  to  attach  the  liquors.  The  law  recognizes  property  in  them  to 
that  extent.  2.  The  reason  why  liquors  so  circumstanced  can- 
not be  held  under  the  provisions  of  ch.  34,  §§  29-40  inclusive,  is, 
that  this  statute  only  reaches  such  goods  or  chattels  in  possession 
of  trustee,  "  as  he  holds  or  is  bound  to  deliver  to  the  principal 
defendant."  The  defendant  in  the  case  at  bar,  had  no  rightful 
claim  to  these  liquors.  The  trustees  were  not  "  bound  to  deliver 
them."  No  court  of  law  or  equity  would  lend  its  aid  to  defend- 
ant to  get  them.  See  §  29.  3.  The  trustees  were  guilty  of  no 
wrong  or  fraud  as  to  Partridge's  creditors,  in  selling  the  liquors 
after  service  upon  them  of  process.  They  did  what  they  had  a 
right  to  do  under  their  contract  with  Partridge.  That  contract, 
though  illegal,  was  in  no  manner  affected  by  the  trustee  process. 
See  §§31,  36.  4.  Had  the  plaintiff  or  his  officer  given  the 
trustees  notice  not  to  sell  the  liquors  then  in  their  possession, 
there  would  be  more  plausibility  in  the  theory  of  the  commis- 
sioner as  to  an  "  equitable  adjustment."  5.  If  the  trustees 
have  made  themselves  liable  for  selling  these  liquors,  they  are  not 
liable  for  the  money,  but  to  the  action  on  the  case  provided  by  §  37. 
Bice  et  ah  v.  Talmadge  £  Tr.  20  Vt.  378. 


E.  L.  Waterman  ft  H.  K.  Fowler,  for  the  plaintiff. 

It  is  claimed  as  matter  of  law,  that  money  paid  for  liquors 
illegally  sold,  cannot  be  deducted  by  the  trustee  from  the  amount 
otherwise  due  from  him  to  the  defendant.  Section  32,  ch.  94,  of 
the  Gen.  Sts.,  furnishes  a  remedy  in  such  cases.  Previous  to  the 
passage  of  the  prohibitory  law,  there  was  no  remedy ;  but  this 
section  is  a  part  of  the  machinery  for  enforcing  that  law.  At 
common  law,  such  a  payment  was  legal  and  valid.  Tuttle  $ 
Reed  v.  Holland,  43  Vt.  542.     This  remedy  is  founded  in  tort. 


FEBRUARY  TERM,  1876.  427 

Thayer  v.  Partridge  and  trustees. 

*  

and  one  which  no  person  except  the  purchaser  of  the  liquor,  can 
have,  and  then  only  by  an  "  appropriate  action."     §  52. 

A  remedy  given  by  statute,  to  recover  back  money  paid  on  an 
illegal  sale,  is  not  a  demand  "  founded  on  contract."  Gen.  Sts. 
ch.  34,  §  52.  The  relation  of  contracting  parties  does  not  exist ; 
but  the  recovery  must  be  had,  if  at  all,  by  force  of  the  statute, 
and  according  to  its  provisions.  The  statute  for  recovering  back 
usurious  interest,  has  been  construed  by  this  court  to  be  rather 
for  punishment  upon  the  lender,  and  corrective  in  its  nature,  than 
creating  the  relations  of  contracting  parties  between  the  borrower 
and  lender  as  to  the  usury.  And  the  only  way  to  recover  back 
the  usury,  is  in  the  manner  pointed  out  in  the  statute.  Allen  v. 
Thrall,  10  Vt.  255 ;  Barker  v.  Estey  el  al.  $  Tr.  19  Vt.  131 ; 
Nichols  el  al.  v.  Bellows,  22  Vt.  581. 

Wilder  &  Kidder  were  properly  adjudged  chargeable.  There 
can  be  no  question  as  to  the  $30.  The  property  was  entrusted  to 
them  to  sell  on  commission,  and  the  $30  had  been  realized,  and 
was  then  in  their  hands.  No  illegality  is  shown  in  the  trans- 
action. For  declining  to  state  the  kinds  and  quantity,  the  com- 
missioner adjudges  them  chargeable  for  the  value  of  the  liquor 
disposed  of  after  they  were  trusteed,  and  the  county  court  render 
judgment  cm  the  report.  This  is  a  matter  this  court  cannot  revise. 
The  commissioner  and  county  court  are  the  sole  judges  of  the 
weight  of  evidence,  and  their  finding  of  fact  is  conclusive.  Worth- 
ingion  et  al.  v.  Jones  £  Tr.  23  Vt.  546. 

The  opinion  of  the  court  was  delivered  by 

Powers,  J.  The  questions  in  this  case  arise  upon  the  report 
of  the  commissioner. 

I.  Section  52,  ch.  34,  of  the  Gen.  Sts.,  provides  that  every 
trustee  shall  be  allowed  to  retain  or  deduct  out  of  the  goods, 
effects,  and  credits  in  his  hands,  all  his  demands  founded  on  con- 
tract, express  or  implied,  against  the  principal  defendant,  and 
shall  be  liable  for  the  balance  only,  after  all  such  demands  be- 
tween him  and  the  principal  defendant  are  adjusted.  Section  32, 
ch.  94,  of  the  Gen.  Sts.,  reads  as  follows :  "  All  payments  or  com- 
pensations for  liquor  sold  in  violation  of  law,  whether  in  money, 
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labor,  or  personal  property,  shall  be  held  and  considered  to  hare 
been  received  in  violation  of  law,  without  consideration,  and 
against  law,  equity,  and  good  conscience,  and  may,  in  an  appro- 
priate action,  be  recovered  back,  it  being  alleged  in  the  declara- 
tion that  the  money,  labor,  or  personal  property  so  held,  was  re- 
ceived and  is  held  to  the  use  of  the  plaintiff,"  &c.  The  trustee 
Graham  had  paid  the  principal  defendant  money  for  liquors  sold 
him  in  violation  of  law  before  service  of  the  trustee  process  upon 
him,  and  claims  the  right  to  "deduct"  such  money  from  his 
indebtedness  to  the  principal  defendant,  by  virtue  of  the  provi- 
sions of  the  sections  above  quoted.  The  right  of  action  given  by 
§  32,  ch.  94,  is  one  that  did  not  exist  at  common  law.  The  sale 
of  liquors  at  common  law  was  legal,  and  the  money  paid  for  them 
was  received  upon  good  consideration.  Where  a  statute  confers 
a  remedy  unknown  to  common  law,  and  prescribes  the  mode  of 
enforcing  it,  that  mode  alone  can  be  resorted  to.  1  Salk.  45 ;  2 
Burr.  803 ;  Smith  v.   Woodman,  8  Foster  (N.  H.),  520. 

This  statute  provides  that  the  money  may  be  recovered  m  an 
appropriate  action,  and  sets  forth  the  substance  of  the  declaration 
to  be  used.  The  right  of  action  is  given  by  way  of  penalty  for 
the  illegal  sale,  and  is  analagous  to  the  right  of  a  borrower  to  sue 
for  usury  paid,  and  the  right  to  sue  for  money  lost  at  flay.  It  is 
a  part  of  the  machinery  for  enforcing  the  liquor  law,  and  is  essen- 
tially penal  in  its  aim  and  in  its  nature.  It  is  in  no  sense 
"  founded  in  contract,"  but  arises  solely  from  the  violation  of  lar. 
We  think  the  statute  gives  the  action  to  the  purchaser  alone,  to 
be  enforced  at  his  option,  and  that  it  can  be  enforced  by  him  only 
in  the  specific  mode  pointed  out  in  the  statute  itself.  Barber  r. 
Estey,  19  Vt.  131  ;  Nichols  v.  Bellows,  22  Vt.  581 . 

II.  The  trustees  Wilder  and  Kidder  held  thirty  dollars  in 
money  received  by  them  for  Partridge  from  the  sale  of  liquor  by 
them  as  the  agent  of  Partridge,  and  forty-one  dollars,  being  the 
proceeds  of  liquors  belonging  to  Partridge  and  by  them  converted 
to  their  own  use  after  the  service  of  the  trustee  process.  It  is 
said  that  the  liquors  sold  by  the  trustees  were  sold  contrary  to 
law.  The  purchasers  might  raise  this  question,  but  Wilder  and 
Kidder  cannot.     As  is  said  in  Baldwin  Bros.  v.  Potter,  46  Tl 
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402,  the  agent  cannot  say,  because  his  principal  did*  not  receive 
the  money  on  a  legal  contract,  that  he  is  at  liberty  to  steal  it  and 
set  his  principal  at  defiance.  As  Partridge  has  a  valid  claim  for 
this  money,  we  see  no  reason  why  his  creditors  may  not  reach  it. 
See  Tracy  v.  Aiken,  46  Vt.  55.  The  plaintiff  acquired  the  right 
to  hold  the  trustees  for  the  liquor  on  hand  as  the  specified  prop- 
erty of  Partridge — they  saw  fit  to  convert  it  to  their  own  use — we 
see  no  reason  why  they  should  not  account  for  the  proceeds. 
Smith,  admr.  v.  Wiley  £  Tr.  41  Vt.  19. 
Judgment  affirmed. 
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The  Eureka  Marble  Company,  Wyman  Flint,  J.  6.  Flint,  W. 
H.  Johnson,  George  H.  Babbitt,  John  C.  Barnes,  S.  0. 
Dearborn,  George  Hart,  W.  L.  Van  Alstyne,  Lyman  Ben- 
nett, and  John  Prout,  W.  H.  Smith,  and  W.  Curtis,  adminis- 
trators  op  William  F.  Barnes's  Estate,  v.  The  Windsor 
Manufacturing  Company  and  E.  G.  Lamson. 

[In  Chancery.] 

Parties.     Demurrer.     Prayer.     Guarantor. 

As  a  general  rule,  stockholders  in  a  corporation  can  act  only  through  the  corporation; 
and  all  causes  of  action  are  to  be  prosecuted  in  the  name  of  the  corporation. 

When  improper  parties  are  joined  as  orators,  the  objection  may  now  be  taken  by 
demurrer. 

When  the  assignment  of  a  contract  passes  only  the  equitable  title  therein,  the  assignor 
is  a  proper  party  to  a  bill  brought  thereon. 

There  are  many  cases  where  defendants  have  not  a  co-extensive  common  interest  or 
relation,  and  yet  are  properly  joined  as  defendants. 

Hence,  when  a  contract  was  made  in  the  name  of  the  principal  alone,  and  for  further 
assurance  another  was  made  concerning  the  same  subject-matter  in  the  name  of  the 
principal,  to  which  the  agent  added  his  personal  guaranty,  it  was  held,  that  the 
principal  aud  agent  were  properly  joined  as  defendants  to  a  bill  brought  on  sul 
contracts. 

If  the  joint  relief  sought  in  the  special  prayer,  cannot  be  granted  in  the  form  asked, 
if  the  orators  are  entitled  to  relief  upon  the  grounds  alleged  in  the  bill,  the  general 
prayer  is  sufficient  to  enable  the  court  to  grant  relief  adapted  to  the  case. 

A  guarantor  of  title  is  not  liable  upon  his  guaranty,  while  he  is  yet  defending  a  suit 
against  his  guarantee  concerning  the  property,  and  before  his  guarantee  has  been 
damnified  by  the  payment  of  damages  to  the  party  bringing  the  suit. 

Appeal  from  the  court  of  chancery.    The  bill  alleged  that  the 
said  Wyman  Flint,  J.  G.  Flint,  W.  H.  Johnson,  George  H.  Bab- 
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bitt,  John  C.  Barnes,  acting  as  the  agent  of  the  said  William  F. 
Barnes,  deceased,  and  S.  0.  Dearborn,  W.  L.  Van  Alstyne,  and 
Lyman  Bennett,  in  November,  1867,  had  agreed  together  to  pur- 
chase a  marble  quarry  in  Rutland,  and  to  organize  themselves  into 
a  corporation  for  the  purpose  of  working  the  same  ;  that  in  said 
month,  the  orators,  with  the  exception  of  the  Eureka  Marble 
Company,  had  become  the  owners  of  a  marble  quarry  in  Rutland, 
which  was  to  be  assigned  to  a  corporation  to  be  thereafter  organ- 
ized ;  that  early  in  December,  1867,  the  defendant  Lainson,  then 
residing  in  Windsor  county,  applied  to  the  orators  Wyman  Flint, 
W.  H.  Johnson,  and  George  H.  Babbitt,  and  represented  himself 
as  being  the  agent  and  president  of  a  corporation  organized  under 
the  laws  of  this  stale  by  the  name  of  "  Windsor  Manufacturing 
Company,"  and  that  he  was  the  original  and  first  inventor  of  a 
machine  called  "  Lamson's  Patent  Steam  Channeling  Machine," 
which  was  the  best  and  most  approved  machine  for  extracting 
stone  or  marble  from  the  ledge,  and  that  said  Windsor  Manu- 
facturing Company  was  manufacturing  said  machines,  and  that  he 
had  been  informed  that  the  said  Flint,  Johnson,  and  Babbitt,  in 
connection  with  the  other  orators,  with  the  exception  of  the 
Eureka  Marble  Company,  had  become  the  owners  of  a  marble 
quarry  in  Rutland,  and  were  intending  to  work  the  same,  and  that 
he  expressed  a  wish  to  sell  one  of  his  said  machines  to  be  used  by 
the  orators  in  said  quarry  ;  that  the  said  Flint,  Johnson,  and  Bab- 
bitt then  informed  the  said  Lam  son,  that  they,  in  conjunction  with 
the  other  orators,  except  the  Eureka  Marble  Company,  had  pur- 
chased land  in  Rutland  on  which  was  a  marble  quarry,  which  they, 
in  conjunction  with  the  other  orators,  intended  to  open  and  work 
the  then  next  spring,  and  that  in  the  meantime,  and  before  open- 
ing the  same,  they  should  organize  themselves  into  a  corporation 
under  the  statute  law  of  Vermont,  and  should  not  open  or  work 
said  quarry  in  their  individual  capacity,  and  that  whatever  con- 
tract they  might  make  with  the  said  Lamson  for  a  machine,  must 
be  made  by  them  for  and  in  behalf  of  themselves  and  their  asso- 
ciates when  they  should  organize  themselves  into  a  corporation  as 
aforesaid  ;  that  thereupon  a  negotiation  was  entered  into  between 
the  said  Lamson,  president  and  agent  as  aforesaid,  and  the  said 
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Flint,  Johnson,  and  Babbitt,  for  and  in  behalf  of  themselves  and 
their  associates,  which  resulted  in  a  written  agreement  in  the  words 

and  figures  following  : 

"  Windsor,  Vt.,  Dec.  9, 1867. 
"  We,  the  subscribers,  this  day  order  of  the  Windsor  Manufac- 
turing Company,  one  of  their  *  Lamson's  Patent  Stone  Channeling 
Machines.'  *  *  *  The  machine  to  be  completed,  andt  delivered  on 
cars  at  Windsor,  Vermont,  bv  the  first  day  of  April,  1868.  Price 
$6000;  $1000  to  be  paid  on  delivery  of  machine,  $1000  to  be 
paid  by  note  on  6  mos.,  $4000  by  note  on  12  mos.,  at  7  per  cent, 
interest ;  the  machine  work  to  be  done  in  a  good  workman-like 
manner.  The  Windsor  Manufacturing  Company  on  their  part 
agree  to  defend  the  patent-right  in  case  any  litigation  is  com- 
menced, and  to  save  them  harmless  from  loss  in  case  any  damages 
are  sustained  by  means  of  infringements  of  other  patents. 

u  W.  &  J.  G.  Flint, 
W.  H.  Johnson, 
Geo.  H.  Babbitt, 
Windsor  MVg  Co., 
E.  G.  Lamson, 

PruH  r 
that  said  Flint,  Johnson,  and  Babbitt,  entered  into  said  agreement 
for  and  in  behalf  of  themselves  and  their  associates,  with  foil 
authority  from  said  associates  so  to  do,  with  an  express  under- 
standing and  agreement  that  said  machine  was  to  be  paid  for,  be- 
come the  property  of,  and  used  by,  a  corporation  thereafter  to  be 
formed  as  aforesaid,  and  that  all  the  rights  acquired  and  liabili- 
ties incurred  by  said  Flint,  Johnson,  and  Babbitt,  and  by  said 
Windsor  Manufacturing  Company,  by  the  terms  of  said  contract, 
were  to  be  transferred  to  a  corporation  subsequently  to  be  organ- 
ized, together  with  said  machine,  which  was  known  and  assented 
to  by  said  Lamson,  for  and  in  behalf  of  said  Windsor  Manu- 
facturing Company ;  that  on  or  about  the  20th  of  February,  1868, 
the  said  Wyman  Flint  and  J.  G.  Flint,  by  their  firm  name  of  W. 
&  J.  G.  Flint,  and  W.  L.  Van  Alstyne,  W.  H.  Johnson,  S.  0. 
Dearborn,  G.  H.  Babbitt,  John  £.  Barnes,  George  Hart,  and 
Lyman  Bennett,  signed  articles  of  association  under  seal,  whereby 
they  constituted  themselves,  their  successors  and  assigns,  a  bod? 
politic  and  corporate  by  the  name  of  the  u  Rutland  County  Mar* 
ble  Company,"  for  the  purpose  of  quarrying  and  manufacturing 
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marble  ;  that  said  Van  Alstyne  sold  all  his  interest  to  said  Ben- 
nett, ou  March  11,  1868  ;  that  their  full  organization  as  a  corpo- 
ration was  not  perfected  and  stock  subscribed  for,  until  the  June- 
following,  and  that  in  the  meantime,  and  on  or  about  the  first  day 
of  April,  1868,  said  Windsor  Manufacturing  Company  had  com- 
pleted the  machine  mentioned  in  said  contract,  and  was  ready  to 
deliver  the  same,  but  that  the  organization  of  said  corporation  had 
not  proceeded  so  far  as  to  enable  it  to  enter  into  contracts,  and  as 
some  of  the  parties  in  interest  desired  to  have  a  contract  for  said 
machine  more  in  detail  than  the  one  aforesaid,  making  the  said 
Lamson  personally  responsible  for  the  covenants  contained  in  that 
contract,  and  on  the  part  of  said  Windsor  Manufacturing  Com- 
pany to  be  kept  and  performed,  an  agreement  was  entered  into  by 
the  said  Lamson  and  Windsor  Manufacturing  Company  on  the  one 
part,  and  W.  &.  J.  G.  Flint,  W.  H.  Johnson,  George  H.  Babbitt, 
W.  L.  Van  Alstyne,  S.  0.  Dearborn,  John  E.  Barnes,  and  George 
Hart,  on  the  other  part,  in  the  words  and  figures  following : 

"  Windsor,  Vt.,  April  1st,  1868. 

"  Enow  all  men  by  these  presents,  that  W.  &  J.  G.  Flint,  W. 
H.  Johnson,  Geo.  H.  Babbitt,  S.  0.  Dearborn,  John  E.  Barnes, 
W.  L.  Van  Alstyne,  and  George  Hart,  have  this  day  bought  of 
E.  G.  Lamson,  owner  of  stone  channelling  machine,  one  of  said 
machines,  built  by  Windsor  Manufacturing  Company,  in  accord- 
ance with  contract  made  and  signed  December  9th,  1867  ;  and  the 
said  E.  G.  Lamson  has  received  $6,000  in  payment  for  the  said 
Machine  No.  6. 

"And  the  said  Lamson,  on  his  part  in  said  sale,  agrees  that 
the  parties  shall  have  the  right  to  run  the  same  machine,  and  in 
case  any  litigation  is  commenced  against  the  parties  claiming  an 
infringement  on  other  patents,  said  E.  G.  Lamson  and  the  Wind- 
sor Manufacturing  Company  agree  to  defend  the  patent-right,  and 
to  save  them  harmless  from  loss  in  case  any  damages  are  awarded 
by  any  legal  courts  for  infringements  on  other  patents,  and  legal 
costs  arising  from  the  same  in  all  suits,  and  step  in  and  defend 
the  suits,  which  ever  way  they  are  decided. 

"  The  Windsor  Manufacturing  Company  further  agrees,  that 
if  any  repairs  or  new  improvements  are  required  and  desired  to 
be  put  upon  said  machine,  they  will  do  it  at  their  regular  price 
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for  machine  work,  and  no  further  charge  for  use  of  patents,  only 

a  fair  charge  for  the  work  and  material  used. 

"  E.  6.  Lamson,  [l.  8.] 

Windsor  M'p'g.  Co.,    [l.  s.] 

E.  G.  Lamson,  JPreft." 

The  bill  further  alleged,  that  said  last-named  agreement  was 
also  entered  into  with  the  express  understanding  that  said  machine 
was  bought  for  the  use,  and  was  to  become  the  property,  of  said 
association  as  soon  as  its  organization  should  be  perfected,  and 
that  said  corporation  was  to  pay  therefor,  and  was  also  entered 
into  by  said  Flints  and  their  associates  for  and  in  behalf  of  such 
proposed  corporation,  and  that  said  Lamson  and  said  Windsor 
Manufacturing   Company  well  understood  that  said   Flints  and 
their  associates  were  not  to  use  said  machine  except  in  their 
capacity  as  a  corporation,  and  that  the  covenants  contained  in 
said  contracts  on  the  part  of  the  said  Windsor  Manufacturing 
Company  and  said  Lamson,  were  to  inure  to  the  benefit  of  the 
corporation  thereafter  to  be   organized,  and  to  which  damages 
must  accrue,  if  any  arose,  for  the  breach  of  said  contracts  or 
either  of  them ;  that  the  legislature,  at  its  October  session,  1867, 
duly  chartered  a  corporation  by  the  name  of  the  "  Green  Moun- 
tain Quarrying  and   Manufacturing   Company,"  with  power  to 
quarry,  manufacture,  buy,  and  sell  marble,  whereof  Geo.  A.  Mer- 
rill, John  Prout,  Frederic  Chaffee,  Edwin  A.  Morse,  Fayette  P. 
Brown,  Z.  V.  K.  Willson,  Rockwood  Barrett,  Thomas  J.  Orms- 
bee,  E.  Foster  Cook,  and  Francis  A.  Fisher,  were  the  corporators; 
and  said  act  was  set  out  in  hcec  verba  ;  that  instead  of  perfecting 
an  organization  under  said  articles  of  association  as  was  origin- 
ally intended,  the  persons  signing  the  same  organized  under  the 
charter  aforesaid,  subscribed  for  the  stock,  duly  elected  officers, 
enacted  by-laws,  and  in  every  respect  complied  with  the  provi- 
sions thereof;  that  upon  due  application  to  the  legislature  for  that 
purpose,  the  name  of  said  corporation  was  changed  to  the  "  Eu- 
reka Marble  Company ;"  that  some  time  in  May,  1868,  said  chan- 
nelling machine  was  taken  by  the  agents  and  officers  of  said  Green 
Mountain  Quarrying  and  Manufacturing  Company,  and  put  to  the 
use,  in  the  place  and  manner,  designed  by  the  parties  when  said 
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agreements  were  entered  into ;  that  said  company  used  the  same 
through  the  summer  and  fall  of  1868,  when  it  was  found  defective 
in  the  execution  of  its  work  in  some  respects,  and  that  late  that 
fall,  or  in  the  early  winter  of  1868-9,  it  was  found  that,  to  render 
said  machine  effective  and  useful  as  was  recommended  at  the  time 
of  its  purchase  and  delivery,  repairs  to  a  considerable  extent  had 
got  to  be  made  thereon,  and  were  made  by  said  Windsor  Manu- 
facturing Company  at  an  expense  of  about  $ 800 ;  that  the  agreed 
price  for  said  machine,  with  the  interest  thereon,  had  been  fully 
paid  by  the  Eureka  Marble  Company,  and  that  the  Windsor  Manu- 
facturing Company  and  said  Lamson  claimed  that  they  were  en- 
titled to  be  paid  the  expense  of  said  repairs,  which  the  Eureka 
Marble  Company  at  first  declined  to  pay,  but  finally  did  pay; 
that  after  said  repairs  were  made,  and  in  May,  1869,  said  machine 
was  again  put  to  use  by  the  Eureka  Marble  Company  in  its  said 
quarry,  and  continued  in  use  until  the  time  hereinafter  mentioned ; 
that  during  all  that  time,  and  down  to  the  time  of  filing  the  bill, 
the  orators  continued  to  be  the  owners  of  all  the  capital  stock  of 
the  Eureka  Marble  Company,  and  alone  interested  in  the  prop- 
erty thereof,  including  said  machine,  and  were  interested  solely 
by  reason  of  being  such  stockholders,  in  all  the  business  of  said 
company,  and  in  said  contracts  with  the  defendants,  and  in  all 
damages  which  said  company  had  suffered  by  reason  of  the  breach 
of  said  contracts  or  such  damages  as  said  company  was  otherwise 
entitled  to,  and  that  all  damages  sustained  by  said  company  by 
reason  of  the  breach  of  said  contracts,  or  the  use  of  said  machine 
against  the  lawful  rights  of  others,  were  to  be  borne  and  paid,  in 
effect,  by  the  orators  as  such  stockholders,  and  that  the  covenants 
and  agreements  in  the  said  contracts,  were  entered  into  by  said 
defendants  with  the  express  understanding  that  they  were  to  inure 
for  the  benefit  of  said  corporation  as  aforesaid,  and  that  therefore 
the  orators  had  a  right  in  equity  to  have  and  recover  such  dam- 
ages as  they  had  sustained  by  reason   of  the  breach  of  said  con- 
tracts by  the  defendants,  or  such  damages  as  had  arisen  to  said 
Eureka  Marble  Company  by  reason  of  having  been  deprived  of 
the  use  of  said  machine  on  the  ground  that  said  company  had  no 
right  to  manufacture  and  sell  the  same ;  that  on  or  about  the  11th 


436 


WINDHAM  COUNTY, 


Eureka  Marble  Co.  et  als.  v.  Windsor  Manufacturing  Co.  et  al. 

of  May,  1868,  the  "  Steam  Stone  Cutter  Company,"  a  corpora- 
tion established  under  the  laws  of  New  York,  brought  a  bill  in 
equity  against  the  said  Windsor  Manufacturing  Company  and  the 
said  Lamson,  in  the  circuit  court  of  the  United  States  for  the  cir- 
cuit within  and  for  the  district  of  Vermout,  setting  forth  letters 
patent  of  "  An  Improved  Stone-Cutting  Machine,"  and  alleging 
that  the  machine  manufactured   by  the  Windsor  Manufacturing 
Company  was  an  infringement  thereof;    that  such  proceedings 
were  had  in  said  suit,  that  at  the  October  term  of  said  court, 
1870,  a  final  judgment  was  rendered  therein,  establishing  the 
validity  of  said  letters  patent,  and  deciding  that  said  Windsor 
Manufacturing  Company  and  said  Lamson  had  infringed  upon  the 
same  by  the  manufacture,  sale,  and  use  of  said  channelling  ma- 
chine, and  that  the  defendants  in  said  bill  must  account  to  the 
orators  therein  for  all  gains  and  profits  made  by  them  in  such 
illegal  manufacture,  sale,  and  use,  and  pay  said  orators  their  costs 
and  charges  in  said  suit,  and  that  an  injunction  issue  according 
to  the  prayer  of  said  bill  against  all  the  defendants  therein  named ; 
that  in  October,  1870,  the  said  Lamson  applied  to  the  officers  of 
the  Eureka  Marble  Company,  and  requested  said  company  to  dis- 
continue the  use  of  said  machine,  for  the  reason  that  they  were 
thus  enjoined,  and  that  said  company,  in  compliance  with  such 
request,  being  assured  by  said  Lamson  that  he  should  in  a  short 
time  arrange  so  that  the  orators  could  again  resume  the  use  of 
said  machine,  did  discontinue  the  use  of  said  machine  at  a  pecu- 
niary sacrifice  of  more  than  five  thousand  dollars ;  that  no  ar- 
rangement was  made  by  which  said  machine  was  again  put  to  use 
by  the  orators,  and  that  about  the  9th  of  December,  1870,  said 
Steam  Stone  Cutter  Company  filed  its  bill  of  complaint  against 
the  Eureka  Marble  Company  in  said  circuit  court,  alleging  the 
same  in  substance  as  was  alleged  in  the  bill  of  the  same  orators 
against  the  said  Lamson  and  the  Windsor  Manufacturing  Com- 
pany, and  praying  an  accounting  by  the  Eureka  Marble  Company 
for  all  gains  and  proBts  made  by  it  by  the  use  of  said  machine, 
and  for  the  costs  of  suit,  and  also  for  a  perpetual  injunction 
against  the  use  of  said  machine  by  these  orators,  or  others  in  their 
behalf,  and  also  for  a  preliminary  injunction  to  continue  during 
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the  pendency  of  said  suit ;  and  that  notice  of  application  for  said 
preliminary  injunction  having  been  given  said  Eureka  Marble 
Company,  it  immediately  notified  said  Lamson  and  the  Windsor 
Manufacturing  Company  of  the  pendency  of  said  last-named  suit, 
and  the  application  for  said  temporary  injunction,  and  that  on  the 
2nd  of  December,  1870,  said  Lamson  und  said  Windsor  Manu- 
facturing Company  assumed  the  defence  of  said  suit,  and  said 
application  for  preliminary  injunction ;  that  thereafter  these  ora- 
tors gave  no  personal  attention  to  said  suit,  and  that  on  the  12th 
of  said  December,  an  injunction  was  duly  served  upon  the  Eureka 
Marble  Company,  restraining  it  from  using  said  channelling  ma- 
chine until  further  order  of  court :  that  said  last  named  suit  was 
still  pending,  and  that  all  questions  of  the  infringement  of  the 
rights  of  said  Steam  Stone  Cutter  Company,  by  the  manufacture 
and  use  of  said  channelling  machine,  had  been  decided  by  the 
circuit  court  as  aforesaid,  and  that  said  last  named  company 
claimed  to  recover  of  the  Eureka  Marble  Company  a  large  sum  in 
damages,  and  the  profits  and  gains  arising  to  said  company  by 
reason  of  the  illegal  and  unauthorized  use  of  said  machine,  and 
the  costs  and  expenses  of  said  suit,  which  damages,  profits,  and 
costs,  when  recovered,  the  Eureka  Marble  Company  would  be 
compelled  to  pay ;  that  after  the  service  of  said  last  named  in- 
junction, the  orators  had  frequent  consultations  and  negotiations 
with  said  Lamson  and  said  Windsor  Manufacturing  Company,  and 
stated  to  them  their  condition  and  the  damages  they  had  already 
sustained,  and  were  from  day  to  day  sustaining,  by  reason  of  being 
deprived  of  the  use  of  said  machine,  and  urged  said  defendants 
to  make  some  arrangements  by  which  said  machine  could  be  used 
by  the  Eureka  Marble  Company,  or  to  take  back  said  machine, 
and  refund  to  the  orators  the  sum  paid  therefor,  and  for  repairs 
thereof  and  the  damages  they  had  sustained  by  reason  of  being 
deprived  of  the  use  thereof  as  aforesaid,  and  to  proceed  with  said 
suit  against  the  Eureka  Marble  Company,  and  have  an  accounting 
to  ascertain  the  amount  of  damages,  profits,  and  costs  said  com- 
pany might  be  compelled  to  pay  therein,  and  to  pay  the  same, 
and  save  said  company  harmless  therefrom,  and  that  the  said 
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Lamson  and  the  Windsor  Manufacturing  Company  encouraged 
the  orators  that  they  would  promptly,  in  one  way  or  the  other, 
comply  with  the  orators'  request,  but  had  neglected  so  to  do,  and, 
claiming  the  right  to  manage  the  defence  of  said  suit  against  the 
Eureka  Marble  Company,  purposely  neglected  and  refused  to  have 
the  same  proceeded  with,  to  ascertain  the  liability  of  the  Eureka 
Marble  Company  to  said  Steam  Stone  Cutter  Company,  or  to  take 
back  said  machine  and  refund  the  amount  of  money  paid  therefor 
and  for  the  repairs  thereof,  or  to  pay  to  the  orators  the  damages 
they  had  sustained  by  reason  of  being  deprived  of  the  use  of  said 
machine,  or  to  make  any  arrangements  by  which  the  use  of  said 
machine  could  be  resumed ;  that  said  machine  was  worthless  to 
the  orators,  and  they  entitled  to  return  the  same  to  the  defend- 
ants, and  had  offered  to  do  so,  and  were  entitled  to  have  and 
recover  of  the  defendants  the  money  paid  for  the  same,  and  for 
the  repairs  thereof,  with  interest  thereon,  and  were  also  entitled 
to  have  and  recover  of  the  defendants  all  reasonable  sums  to  cover 
such  damages  as  they  had  sustained  by  reason  of  the  discontinu- 
ance of  the  use  of  said  machine  at  the  request  of  the  defendants 
and  in  obedience  to  said  injunction,  and  to  all  such  damages  and 
costs  as  might  be  recovered  in  said  suit  against  the  Eureka  Marble 
Company. 

Prayer,  that  an  account  be  taken  of  the  sum  paid  the  defend- 
ants for  said  machine,  end  the  costs  of  its  transportation,  and  the 
sums  paid  for  repairing  the  same,  and  the  expenses  incident  thereto 
paid  by  the  orators  ;  also,  of  all  the  damages  to  the  business  of 
the  Eureka  Marble  Company  by  reason  of  the  loss  of  the  use  of 
said  machine  during  the  time  the  same  was  being  repaired,  and 
during  the  time  its  use  by  said  company  was  discontinued  at  the 
request  of  said  defendants,  and  in  obedience  to  said  writ  of  in- 
junction ;  also,  of  the  damages,  profits,  and  costs  the  said  Steam 
Stone  Cutter  Company  might  be  entitled  to  by  reason  of  its  said 
suit  against  the  Eureka  Marble  Company,  and  that  all  proper  or- 
ders and  references  be  made  for  that  purpose,  and  that  said  defend- 
ants be  decreed  to  pay  all  sums  found  duo  on  such  accounting, 
and  the  costs  of  suit,  and  for  general  relief. 

The  defendants  demurred  to  the  bill, 
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1.  For  that  it  was  brought  in  the  names  and  behalf  of  the 
said  Eureka  Marble  Company  and  of  the  said  several  individual 
stockholders  therein  jointly,  and  that  relief  was  prayed  for  in 
favor  of  said  company  and  said  stockholders  jointly ;  whereas, 
upon  the  facts  set  forth  in  the  bill,  all  the  loss  and  injury  com- 
plained of  accrued,  if  at  all,  solely  to  said  company  in  its  corpo- 
rate capacity,  and  in  no  wise  to  said  individual  stockholders, 
wherefore  said  stockholders  were  improperly  joined  as  orators  in 
said  bill. 

2.  For  that  upon  the  facts  in  said  bill  stated  and  claimed  to 
be  true,  a  portion  of  the  relief  therein  sought,  as  against  both  said 
defendants,  namely,  so  much  thereof  as  claims  a  recovery  and 
damages  for  breach  of  that  clause  of  the  said  second  contract  set 
forth  in  said  bill  which  purports  to  provide  that  said  Flint  and 
other  orators  shall  have  the  right  to  run  the  machine  in  said  con- 
tract mentioned,  must  be  recovered,  if  at  all,  from  the  said  Lam- 
son  alone,  the  said  Windsor  Manufacturing  Company  being  in  no 
wise. liable  thereupon. 

3.  For  that  the  claim  to  the  residue  of  the  relief  in  said  bill 
sought,  being  for  alleged  breach  of  the  further  clause  in  the  same 
agreement  which  provides  an  indemnity  to  said  Flint  and  others 
against  any  damages  and  costs  awarded  against  them  by  any  legal 
courts,  for  infringement  of  any  other  patent-right,  was  without  any 
legal  or  equitable  foundation,  inasmuch  as  upon  all  the  facts  in 
said  bill  stated,  no  breach  of  said  clause  in  said  agreement,  or  of 
any  part  thereof,  has  in  any  wise  occurred. 

4.  For  that  said  bill  in  respect  to  all  the  relief  sought  as 
aforesaid  against  said  defendants,  is  multifarious,  inasmuch  as 
separate  claims  for  recovering  relief  and  damages,  the  one  against 
said  Lamson  alone,  and  the  other  against  said  Lamson  and  said 
Windsor  Manufacturing  Company  jointly,  were  joined  in  the 
same  bill,  and  both  claimed  in  favor  of  joint  orators  not  jointly 
entitled  thereto  upon  the  facts  as  in  said  bill  stated. 

5.  For  that  said  bill  was  otherwise  multifarious,  defective,  and 
insufficient  in  law  for  any  recovery  to  be  had  thereon. 

The  court,  at  the  September  term,  1873,  Barrett,  Chancellor, 
overruled  the  demurrer,  pro  forma,  and  by  consent,  for  the  pur- 
pose of  an  appeal,  decreed  that  an  account  be  taken  of  the  sum 
paid  said  defendants  for  said  channeling  machine,  and  the  cost  of 
its  transportation,  and  the  sums  paid  for  repairing  the  same,  and 
the  expenses  incident  thereto,  paid  by  the  Eureka  Marble  Com- 
pany ;  that  an  account  be  also  taken  of  all  the  damages  to  the 
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business  of  said  company  by  reason  of  the  loss  of  the  use  of  said 
machine  during  the  time  its  use  by  said  company  was  discontinued 
at  the  request  of  said  defendants,  aud  in  obedience  to  said  writ  of 
injunction  ;  also,  that  an  account  be  taken  of  the  damages,  profits, 
and  costs  the  said  Steam  Stone  Cutter  Company  were  entitled  to 
by  reason  of  its  said  suit  against  the  Eureka  Marble  Company,  for 
the  illegal  and  unauthorized  use  of  said  machine  by  said  last 
named  company ;  that  all  the  matters  aforesaid  be  referred  to  a 
master  to  take  such  accountings  ;  and  that  on  the  coming  in  of 
such  accounts,  the  said  defendants  pay  to  the  Eureka  Marble  Com- 
pany, all  sums  found  due  on  such  accounting ;  from  which  decree 
the  defendants  appealed. 


L.  M.  Reed,  for  the  orators. 

The  defendants'  solicitor  seems  to  have  assumed  as  matter  of 
law,  that  all  the  orators,  upon  the  facts  set  forth  in  a  bill,  most 
be  entitled  to  the  relief  prayed  for,  and  that  jointly,  or  the  bill  is 
fatally  defective.  We  do  not  so  understand  the  law  governing 
cases  of  this  nature.  The  question  of  proper  parties  must  de- 
pend upon  the  facts  alleged  in  the  bill,  and  is  not  affected  by  anj 
special  prayer  for  relief  which  may  have  been  made.  If  the  prater 
for  relief  is  defective,  that,  in  itself,  does  not  necessarily  deter- 
mine that  there  is  also  a  defect  in  the  parties  to  the  bill.  We  insist 
that  upon  the  facts  and  circumstances  alleged  in  the  bill,  the  law 
justifies  the  joinder  of  the  orators  as  parties  thereto.  We  assume 
that  it  is  not  necessary  in  all  cases,  that  a  person  who  is  made  a 
party  to  a  bill,  should  have  a  beneficial  interest  in  the  subject- 
matter  of  the  suit.  Story  Eq.  PI.  §§  72,  153  ;  1  Dan.  Ch.  Pr. 
183.  The  individual  orators  were  parties  to  the  written  contracts 
upon  which  such  machine  was  delivered.  They,  and  they  alone, 
could  sustain  suits  at  law  against  the  defendants  for  a  breach  of 
said  contracts.  They  thus  having  the  legal  title  to  damages  re- 
sulting from  a  breach  of  said  contracts,  and  the  right  to  sustain 
suits  at  law  therefor,  and  the  Eureka  Marble  Company  having 
only  an  equitable  interest  which  they  can  enforce,  and  by  showing 
that  said  contracts  were  made  by  the  individuals  as  its  agents,  or 
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for  its  benefit,  these  persons  must  be  made  parties,  that  the  decrde 
may  bind  them,  and  thereby  render  the  defendants  safe, in  its  per- 
formance, and  prevent  their  being  molested  by  suits  at  law  or 
otherwise.  Mitf.  Ch.  PL  398  ;  Rogers  v.  Traders'  Ins.  Co.  6 
Paige,  594  :  Field  v.  Maghee,  5  Paige,  539  ;  Dix  et  ah  v.  Briggs, 
9  Paige,  596.  The  rule,  after  all,  is  subject  to  the  discretion  of 
the  court.  It  was  made,  and  may  be  modified,  to  promote  justice. 
Mitf.  398  ;  Mmandorf  v.  Taylor,  10  Wheat.  152. 

As  to  the  second  cause  of  demurrer,  the  contracts  of  Dec.  9, 
1867,  and  April  1, 1868,  relate  to  the  same  subject-matter,  and 
were  executed  and  delivered  prior  to  the  delivery  of  the  machine. 
The  former  is  referred  to  in  express  terms  in  the  latter,  and  they 
should  be  taken  together,  and  construed  as  one  entire  contract. 
If,  however,  the  Windsor  Manufacturing  Company  is  not  bound  by 
the  express  terms  of  the  contract  that  the  "  parties  shall  have  a 
right  to  run  said  machine,"  <fcc,  then,  having  sold  said  machine  to 
said  Flint  and  others  for  the  purpose  of  its  being  used  by  them 
in  their  marble  quarry,  it  is  bound  by  an  implied  promise  to  that 
effect.     Story  Eq.  PL  §§  271  a,  534.     Lamson  is  a  proper  party  : 

1,  on  the  ground  of  his  liability  under  his  contract,  leaving  him 
somewhat  in  the  relation  of  surety  for  the  defendant  corporation  ; 

2,  on  the  ground  that  he  is  an  agent  and  officer  of  defendant  cor- 
poration, cognizant  of  the  facts  ;  and  he  may  be  made  a  defend- 
ant for  the  purpose  of  obtaining  an  answer  on  oath. 

The  third  cause  of  demurrer  alleged  is,  that  it  is  apparent  upon 
all  the  facts  stated  in  the  bill,  that  no  damages  or  costs  have  been 
awarded  by  any  legal  courts  for  infringements,  and  hence,  that 
there  has  been  no  breach  of  the  agreement  in  that  respect.  The 
right  of  the  defendants  in  this  suit  to  manufacture  and  sell  said 
channeling  machine,  having  been  conclusively  settled  by  a  court 
of  competent  jurisdiction  as  alleged  in  the  bill,  the  only  question 
remaining  to  be  decided  in  the  suit  in  favor  of  the  Steam  Stone 
Gutter  Company  against  the  Eureka  Marble  Company,  is  simply 
the  amount  of  damages  which  the  latter  is  bound  to  pay.  The 
special  prayer  simply  asks  that  an  accounting  may  be  had,  and 
that  sum  determined,  and  that  the  defendants  be  decreed  to  pay, 
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&c.  This  is  a  part  of  the  subject-matter  contained  in  the  contracts 
in  controversy  in  this  suit,  and  a  decree  should  be  had,  "  cover- 
ing the  whole  subject-matter  in  controversy,"  making  a  "com- 
plete  decree  between  the  parties  which  shall  bind  them  ail,"  and 
thereby  "  taking  away  the  necessity  of  a  multiplicity  of  suits." 
But  if  the  orators  are  not  entitled'to  the  relief  asked  for  in  the 
special  prayer,  it  is  no  cause  of  demurrer,  if  they  are  entitled  to 
any  of  the  relief  asked  for. 

The  third  cause  of  demurrer  is,  that  we  ask  for  some  relief  to 
which  none  of  the  orators  are  entitled  either  jointly  or  severally ; 
and  the  fourth  cause  is,  that  even  if  we  might  otherwise  be  en- 
titled co  some  of  the  relief  asked,  inasmuch  as  we  asked  in  the 
specific  prayer  for  joint  relief,  the  bill  is  fatally  defective  under 
either  or  both  of  said  objections.  A  careful  examination  of  the 
specific  prayer  will  satisfy  the  court,  we  think,  that  its  construc- 
tion will  not  justify  the  conclusion  of  fact  upon  which  the  fourth 
cause  of  demurrer  is  predicated,  to  wit,  that  the  prayer  is  for 
joint  relief.  But  suppose  the  prayer  for  special  relief  is  defective 
in  asking  for  some  relief  to  which  none  of  tho  orators  are  entitled, 
and  asking  for  joint  relief  for  all  the  orators  when  only  a  portion 
of  them  are  entitled,  the  prayer  for  general  relief  is  sufficient  for 
all  purposes  sought  by  the  bill.  Story  Eq.  PI.  §  41  A  defective 
prayer  for  special  relief,  in  a  bill  containing  a  general  prayer 
under  which  the  relief  to  which  the  orator  is  entitled  can  be 
granted,  does  not  render  the  bill  demurrable.  1  Dan.  Ch.  Pr.  385 ; 
Stone  v.  Anderson,  26  N.  H.  506 ;  Busby  v.  Littlefield,  31  N.  H. 
193 ;  Tredwell  v.  Brown,  44  N.  H.  551 ;  Bbdfield,  J.,  in  Do* 
forth  v.  Smith,  23  Vt.  257. 

The  point  that  some  of  the  complainants  should  not  have  been 
joined  in  the  complaint,  if  objectionable,  is  amendable.  Diz  et  aL 
v.  Blanchard,  10  Paige,  464-5 ;  Mitf.  399,  n.  1. 


J.  N.  JEdminster  and  E.  J.  Phelps,  for  the  defendants. 

Upon  the  facts  stated  in  the  bill,  the  Eureka  Marble  Company 
has  a  clear  and  complete  remedy  at  law  ;  and  this  bill,  therefore, 
cannot  be  sustained.  Although  this  ground  of  demurrer  was  not 
specially  stated,  it'  is  available  on  the  hearing.    A  defendant  do- 
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murring  to  a  bill  for- causes  assigned,  can  add  other  causes  at  the 
hearing  ore  tenus.     1  Dan.  Gh.  Pr.  614. 

For  so  much  of  the  relief  prayed  for  in  the  bill  as  seeks  a  de- 
cree for  the  damages  likely  to  be  hereafter  recovered  of  the  Eureka 
Marble  Company  by  the  Steam  Stone  Gutter  Company,  no  action 
can  be  maintained  either  at  law  or  in  equity.  And  as  to  that  part 
of  the  bill  the  demurrer  should  be  allowed,  even  if  the  remainder 
is  sustained.  The  contract  contains  a  provision  for  indemnity 
against  these  damages.  But  the  agreement  on  this  point  is  not 
violated,  until  such  damages  are  actually  sustained.  No  action 
can  be  maintained  for  a  prospective  violation  ;  nor  could  any  meas- 
ure of  recovery  in  such  an  action  be  found. 

There  is  a  misjoinder  of  plaintiffs  that  is  fatal  to  the  bill.  The 
individual  orators  have  no  interest  in  any  of  the  causes  of  action 
that  enables  them  to  sue.  The  right  of  action,  upon  the  facts 
stated,  is  in  the  corporation  orator  solely.  And  there  is  no  joint 
right  of  action  whatever.  The  contract  of  April  1,  1868,  was 
plainly  intended  as  a  substitute  for  that  of  December  9,  1867. 
But  whether  this  is  so  or  not,  the  result  on  this  point  is  the  same. 
Both  were  for  the  exclusive  use  and  benefit  of  the  corporation. 
It  was  to  the  corporation  alone  that  the  damages  now  claimed 
accrued.  Even  at  law,  therefore,  but  much  more  in  equity,  the 
corporation  can  sue.  It  is  only  as  stockholders  in  the  corporation, 
that  the  individual  orators  have  any  interest  in  the  transaction, 
and  that  is  not  an  interest  that  entitles  them  to  sue,  or  to  join 
in  a  suit  in  behalf  of  the  corporation.  It  is  an  indirect  interest, 
and  one  constantly  changing  and  fluctuating  with  the  transfer  of 
the  stock.  Stockholders  in  a  corporation  can  only  act  through 
the  corporation  in  its  corporate  capacity.  They  cannot  sue  upon 
its  causes  of  action.  Hence,  it  is  well  settled,  that  before  stock- 
holders in  their  individual  capacity  can  have  any  standing  in  court 
upon  rights  of  the  corporation,  it  must  appear,  first,  that  the  cor- 
poration refuses  to  enforce  such  rights,  and  second,  that  the  omis- 
sion to  do  so  is  such  as  to  amount  to  a  breach  of  trust  in  the 
officers.  Dodge  v.  Wolsey,  18  How.  381 ;  Heath  v.  Erie  Railway, 
8  Blatchf.  247.  This  objection  is  fatal  to  the  suit.  Mayor  and 
Aldermen  of  Colchester  v. ,  P.  Wms.  595  ;  Troughton  v. 
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G-ettey,  1  Dick.  382  ;  King  of  Spain  v.  Machado,  4  Russ.  228 ; 
Cuff  t.  Platell,  lb.  242  ;  Makeprice  v.  Haythornn  lb.  244 ;  Paye 
v.  Townshend,  5  Sim.  395  ;  Bill  v.  Cureton,  2  Myl.  &  K.  503 ; 
Clarkson  v.  2>e  Peyster,  3  Paige,  336  ;  1  Dan.  Ch.  Pr.  248,  302, 
303,  348,  362 ;  Story  Eq.  PL  §§  231,  232,  509,  510. 

The  bill  is  multifarious  from  a  misjoinder  of  causes  of  action. 
It  prays  for  a  refunding  of  the  money  paid  for  the  machine,  and 
its  repairs,  and  for  the  damages  sustained  by  the  Eureka  Marble 
Company  in  consequence  of  interruption  in  its  use.  This  claim 
is  against  the  defendant  Lamson  alone.  The  purchase  was  made 
from  him,  and  the  price  paid  to  him  ;  and  he  alone  guarantees  in 
the  written  contract  the  right  to  use  the  machine.  The  bill  fur- 
ther claims  that  the  damages  to  be  recovered  by  the  Steam  Stoue 
Gutter  Company  of  the  Eureka  Marble  Company,  be  ascertained, 
and  decreed  to  be  paid  to  the  latter  company  by  the  defendants. 
This  claim,  if  sustained,  is  against  the  Windsor  Manufacturing 
Company  and  the  defendant  Lamson  jointly,  neither  being  sepa- 
rately liable  upon  it.  It  arises  under  the  written  contract  of  April 
1,  1868 — there  is  no  provision  for  it  in  that  of  Dec.  9,  1867 — and 
is  the  joint  indemnity  of  the  two  defendants.  That  these  rights  of 
action  arise  out  of  the  same  general  transaction,  and  under  differ- 
ent clauses  of  the  same  agreement,  is  not  enough  to  save  the  bill 
from  being  multifarious.  Story  Eq.  PL  §  30 ;  1  Dan.  Ch.  Pr. 
343-352  ;  Harrison  v.  Hogg,  2  Vesey,  Jr.  323  ;  Boyd  v.  JJiyt,  o 
Paige,  65 ;  Swift  v.  JEckford,  6  Paige,  22.  As  resulting  from  the 
misjoinder  of  the  causes  of  action,  the  bill  is  also  demurrable  as 
praying  for  relief  against  the  Windsor  Manufacturing  Company 
that,  upon  the  facts  stated  in  the  bill,  the  orators  are  not  entitled  to. 
The  bill  does  not  show  a  cause  of  action  existing  in  the  orators. 
All  the  statements  in  the  bill  as  to  what  was  intended  and  un- 
derstood at  the  time  of  making  the  contracts,  are  wholly  inadmis- 
sible. The  orators  cannot  go  outside  of  their  contract,  to  show 
what  was  intended,  nor  to  show  that  they  acted  as  agents  in 
taking  it,  nor  that  it  was  for  the  benefit  of  some  other  parties 
than  those  who  appear  on  the  face  of  the  contract  itself.  Jackson 
v.  JSartj  12  Johns.  77 ;  Jackson  v.  Foster ,  lb.  488 ;  Dance  t. 
Gtirdler,  1  N.  R.  34 ;  Newcomb  v.  Clark,  1  Denio,  226 ;  Spencer 
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v.  Field,  10  Wend.  88 ;  Story  Part.  §  250 ;  Dunlap's  Paley 
Agency,  70,  n ;  Worthington  v.  Savage  Manfg  Co.  1  Gill,  284. 
The  defendants  are  not  liable  upon  the  covenants  in  the  second 
contract,  in  any  view,  for  the  damages  suffered  by  the  Eureka 
Marble  Company.  There  is  no  privity  of  contract  between  the 
parties  to  this  suit.  A  corporation  can  have  no  more  rights  in 
contracts  or  promises  made  with  its  stockholders  individually, 
than  if  made  with  any  third  persons  not  stockholders.  Dance  v. 
Qirdler,  supra;  Leffingwell  v.  Elliot,  8  Pick.  455. 

An  accounting  is  sought.  To  this  the  orators  are  not,  in  any 
view  of  the  case,  entitled.  The  items  of  the  account  are,  the 
claim  upon  the  two  alleged  broken  covenants  iu  the  contract ;  the 
claim  for  a  retuin  of  the  purchase  money  paid  for  the  machine ; 
and  the  amount  paid  for  the  repairing  of  the  machine  during  its 
use  by  the  Eureka  Marble  Company.  Whatever  rights  the  ora- 
tors may  have  relative  to  these  matters,  they  are  not  subjects  of 
equity  jurisdiction.  We  are  met  in  the  first  instance  with  one  ob- 
jection that  is  insuperable.  The  parties  are  not  all  interested  in 
all  the  items  of  the  account ;  they  should  be.  to  sustain  the  bill. 
Courts  of  equity  have  jurisdiction  in  matters  of  account  growing 
out  of  privity  of  contract :  1.  Where  there  are  mutual  accounts. 
Here  the  items  are  all  on  one  side.  2.  Where  the  accounts  are 
complicated  and  intricate.  There  are  but  four  items  in  this  ac- 
count. 3.  Where  the  accounts  arc  all  on  one  side,  and  some  re- 
lief that  is  peculiarly  within  the  jurisdiction  of  a  court  of  equity, 
is  necessary  in  aid  of  the  accounting ;  as  discovery.  Here  all  the 
items  are  on  one  side,  and  no  discovery,  or  other  relief  in  aid  of 
the  accounting,  is  sought.  Equity  has  no  jurisdiction  of  such  a 
case.  1  Story  Eq.  Jur.  §§458,  459;  Pearll  v.  Nashville,  10 
Yerg.  (Tenn.)  179 ;  Foley  v.  Hill,  1  Phillips,  399 ;  1  Daniels  Ch. 
Pr.  610,  notes.  4.  Where  the  taking  of  an  account  of  several 
estates  is  necessary.  5.  Where  multiplicity  of  suits  renders  the 
trial  difficult,  expensive,  and  unsatisfactory  at  law.  The  orators 
must  rest  their  claim  to  return  the  machine  and  recover  hack  the 
price,  either  upon  the  ground  that  it  was  unlawful  for  the  defend- 
ants to  manufacture  and  sell  the  machine,  or  that  there  has  been 
a  failure  of  title  or  consideration ;  neither  of  which  is  true.     The 
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rules  of  law  relative  to  failure  of  title,  and  failure  of  considera- 
tion, are  not  applicable  to  cases  like  the  present.  With  respect 
to  the  item  claimed  for  sums  paid  out  for  repairs  upon  the  ma- 
chine, it  is  submitted  that  the  orators  cannot  recover  that  back 
now.  The  repairs  were  done  at  their  request,  and  were  paid  for 
voluntarily  by  them.  There  is,  then,  but  one  item  in  the  account 
upon  which  a  recovery  can  be  claimed  in  any  court;  that  is  upon 
the  separate  promise  of  the  defendant  Lamson. 


The  opinion  of  the  court  was  delivered  by 

Redpield,  J.     Certain  persons,  becoming  owners  of  a  marble 
quarry  in  Rutland,  proposed  to  form  themselves  into  a  corporation 
under  the  statute,  to  work  the  quarry.     Before  any  corporation 
was  formed,  on  the  9th  December,  1867,  three  of  such  owners 
contracted  with  the  Windsor  Manufacturing  Company  to  purchase 
a  stone  channeling  machine,  at  the  agreed  price  of  86000.    In 
this  contract,  said  company  agrees  "  to  defend  the  patent-right,  in 
case  any  litigation  is  commenced,  and  to  save  them  harmless  from 
loss,  in  case  any  damages  are  sustained  by  means  of  infringements 
of  other  patents."     This  contract  is  signed  by  the  three  own- 
ers of  the  quarry  and  by  "  B.  6.  Lamson,  Pres't."     The  bill 
alleges  that  the  purchase  was  made  in  the  interest,  and  in  be- 
half, of  all  the  said  owners  of  the  quarry,  and  for  the  corpo- 
ration then  about  to  be  formed,  which  was  to  receive  the  ma- 
chine and  pay  for  it.     Such  owners  of  the  quarry   formed  an 
association  under  their  hands  and  seals,  on  the  20th  February, 
1868.     Before  any  stock  was  issued  or  further  orgaization  into  a 
corporation,  on  the  1st  of  April,  1868,  another  contract,  reciting 
that  such  owners  of  the  quarry  (naming  all  except  Bennett), 
"  have  this  day  bought  of  E.  G.  Lamson,  owner  of  stone  channel- 
ing machine,  one  of  said  machines."    In  this  contract,  Lamson 
and  the  company  agree  to  defend  the  patent-right,  and  save  them 
harmless,  Ac.    The  bill  avers  that  both  contracts  were  made  in 
behalf,  and  inured  to  the  benefit,  of  the  corporation  which  was  in- 
tended to,  and  soon  after  did,  work  the  quarry.     The  owners 
organized  under  a  special  charter  granted  by  the  legislature  in 
1867,  the  name  of  which  was  changed  to  Eureka  Marble  Company 
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by  the  legislature  in  1868.  This  corporation  received  and  paid 
for  the  machine.  The  bill  further  alleges,  that  at  the  October 
session  of  the  circuit  court  of  the  United  States  for  this  district, 
at  the  suit  of  the  "  Steam  Stone  Cutter  Company,"  a  decision  was 
had  enjoining  said  Lainson  and  the  Windsor  Manufacturing  Com- 
pany, and  forbidding  the  manufacture  or  sale  of  such  machines, 
as  an  infringement  of  the  right  of  said  Steam  Stone  Cutter  Com- 
pany ;  and  a  master  was  appointed  to  take  an  account  of  the 
profits,  <fec,  and  the  orator  corporation  was  also  enjoined  at  the 
suit  of  the  same  company. 

The  defendants  demur  to  the  bill,  and  for  causes  state  first,  that 
the  several  stockholders  are  improperly  joined  with  the  corpora- 
tion ;  whereas  the  injury,  if  any,  has  accrued  to  the  corporation 
alone  The  stockholders  in  a  corporation,  as  a  general  rule,  can 
act  only  through  the  corporation  ;  and  all  causes  of  action  are  to 
be  prosecuted  in  the  name  of  the  corporation.  Hence,  stock- 
holders cannot,  ordinarily,  be  properly  made  parties,  but  the  suit 
should  be  in  the  name  of  the  corporation  alone.  And  when  im- 
proper parties  are  joined  as  orators,  the  objection  may  well  be 
taken  by  demurrer.  There  are  exceptional  cases  where  the  stock- 
holders, or  even  a  minority  of  them,  may  bring  a  bill  against  the 
corporation  and  others  confederating  with  its  officers  in  some  wrong. 
2  Story  Eq.  Jur.  §  1252.  But  the  defendants  in  this  case  con- 
tracted with,  and  made  covenants  to,  certain  persons  interested  in 
the  quarry,  who  merged  their  interest  in  the  corporation  after- 
wards created,  in  which  they  became  shareholders.  Lamson  and 
the  Windsor  Manufacturing  Company  covenanted,  under  seal,  to 
them,  "  to  defend  the  patent-right,  and  save  them  harmless  from 
loss,"  Ac.  They  alone,  at  law,  could  sue  upon  that  contract. 
The  machine  being  delivered  to  and  paid  for  by  the  corporation, 
thus  fulfilling  the  contract  that  these  owners  had  entered  into,  and 
with  their  consent,  the  corporation  become  the  owners  of  the 
machine,  and,  beneficially,  the  assignee  of  the  contract.  In  such 
cases,  the  assignor  is  a  proper,  and  often  a  necessary ,  party.  "  In 
cases,  therefore,  where  an  assignment  does  not  pass  the  legal 
title,  but  only  the  equitable  title,  to  the  property,  it  is  usual,  if 
not  indispensable,  to  make  the  assignor  holding  the  legal  title,  a 
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party  to  the  suit."  Story  Eq.  PI.  §  153.  "  If  a  bond  or  judg- 
ment be  assigned,  the  assignor,  as  well  as  the  assignee,  must  be  & 
party."  Mitf.  PI.  179.  The  averment  in  the  bill,  "  that  said 
machine  was  bought  for  the  use,  and  was  to  become  the  property, 
of  said  association,"  and  that  "  said  Lamson  and  the  Windsor 
Manufacturing  Company  well  understood  that  the  covenants  con- 
tained in  said 'contracts  were  to  inure  to  the  benefit  of  the  corpora- 
tion thereafter  to  be  organized,"  and  that  said  machine  was  taken 
and  put  to  use  and  paid  for  by  the  corporation,  would,  if  true, 
make  the  corporation  the  owner  of  the  machine,  and,  beneficially, 
the  owner  of  the  contracts,  with  the  right,  at  law,  to  enforce  the 
covenants  therein  of  the  defendants.  The  parties  to  such  con- 
tracts, although  the  whole  equitable  ownership  has  become  vested 
in  the  corporation,  we  think,  may  properly  be  joined  as  orators 
with  the  corporation. 

The  2d,  3d,  4th,  and  5th  special  causes  of  demurrer,  are  based 
upon  the  incongruity  and  impropriety  of  joining  the  two  defend- 
ants    The  contract  of  December  9,  1867,  purports  to  order  a 
machine  of  the  Windsor  Manufacturing  Company,  of  a  specified 
kind  and  price,  to  be  delivered  at  Windsor,  by  the  1st  of  April, 
1868 ;  $1000  to  be  paid  on  delivery,  the  residue  by  note  on  time. 
The  company  agree  to  "  defend  the  patent-right,  and  save  tkm 
harmless  from  loss,"  <fcc.     The  bill  alleges  that  the  machine  was 
constructed,  and  ready  for  delivery  on  the  day  named  in  the  con- 
tract ;  and  on  that  day,  April  1st,  1868,  for  further  assurance,  aU 
the  owners  of  the  quarry,  except  Bennett,  took  a  further  guaranty 
under  seal,  signed  by  Lamson  and  Windsor  Manufacturing  Com- 
pany by  E.  G.  Lamson,  Pres't,  reciting  that  "  W.  &  J.  G.  Flint," 
(and  seven  others  named)  "  have  this  day  bought  of  E.  G.  Lam- 
son, owner  of  stone  channeling  machine,  one  of  said  machines, 
built  by  the  Windsor  Manufacturing  Company,  in  accordance  with 
the  contract  made  and  signed  December  9th,  1867  ;  and  the  said 
E.  G.  Lamson  has  received  $6000  in  payment  for  said  machine 
No.  6."    The  writing  further  recites,  that  Lamson,  "  on  his  part, 
in  said  sale,  agrees  that  the  parties  shall  have  the  right  to  run 
said  machine,  and  in  case  of  any  litigation,  *  *  *  said  Lamson  and 
the  company  agree  to  defend  and  save  harmless,"  <fec.     And  the 
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company  agrees  to  famish  repairs,  <fec.  The  two  contracts  consti- 
tute a  singular  piece  of  mosaic,  with  some  joint  and  some  .several 
covenants  of  each  party ;  both  executed  on  the  part  of  the  com- 
pany, by  E.  G.  Lamson,  President.  The  bill  avers  that  Lamson 
represented  that  he  was  the  original  inventor  of  the  machine,  and 
that  the  company  of  which  he  was  agent  and  president,  was  man- 
ufacturing them  for  sale.  It  is  not  to  be  presumed  that  these  con- 
tracts were  purposely  drawn  in  a  manner  so  involved  as  to  puzzle 
any  pleader  in  adapting  process  to  their  enforcement ;  but  rather 
that  Lamson,  being  owner  of  the  patent,  and  being  president  and 
principal  in  ownership  and  management  of  the  company,  acted, 
generally,  for  and  in  behalf  of  the  company  in  selling  its  machines, 
and  that  he  sold  this  machine  for  the  company ;  and  in  the  last 
contract,  he  added  his  personal  guaranty  that  he  would  defend  the 
patent.  The  stipulation  in  the  last  contract,  by  Lamson,  that 
such  purchasers  "  should  have  the  right  to  run  the  same  machine," 
is  in  the  same  sentence  with  the  principal  guaranty  where  both 
Lamson  and  the  company  are  guarantors,  and  is  merely  a  repeti- 
tion of  what  is  always  implied  by  the  sale.  There  is  ever  an  im- 
plied warranty  of  title  in  a  sale.  And  a  title  implies  a  right  to 
use.  The  principal  may  maintain  an  action  in  his  own  name, 
often,  on  a  contract  made  in  the  name  of  the  agent,  and  may  be- 
come responsible  for  contracts  of  an  agent  made  in  his  own  name. 
The  stipulations  of  Lamson  and  the  company,  are  so  intertwined, 
and  overlaid  each  other,  that  the  orator  might,  with  plausibility, 
sustain  equity  jurisdiction,  on  the  ground  of  avoiding  multiplicity 
of  suits.  But  there  are  many  cases  where  defendants  have  not  a 
co-extensive  common  interest  or  relation,  and  are  properly  joined 
as  defendants.  "  It  is  not  indispensable  that  all  the  parties  should 
have  an  interest  in  all  the  matters  contained  in  the  suit ;  it  will 
be  sufficient  if  each  party  has  an  interest  in  some  matters  in  the 
suit,  and  they  are  connected  with  the  others."  Story  Eq. 
PI.  §  271  a. 

The  third  cause  of  demurrer,  that  there  has  been  no  cost  or 
damages  awarded  for  infringement  of  the  patent,  and  hence  no 
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breach  of  the  contract  to  defend  such  suits  and  indemnify  the 
parties  against  loss,  is  no  sufficient  ground  of  demurrer  to  the 
whole  bill.  If  the  joint  relief  sought  in  the  special  prayer  cannot 
be  awarded  in  the  form  asked,  if  the  orators  are  entitled  to  relief 
upon  the  grounds  alleged,  the  general  prayer  is  sufficient  to  enable 
the  court  to  award  relief  adapted  to  the  case  y  for  that  has  been 
held  by  the  greatest  chancellors  to  be  a  most  "  effectual  prayer," 
when  the  case  established  a  right  to  relief.  The  bill  alleges  that 
this  Lamson  machine  has  been  adjudged  an  infringement  of  an- 
other's right  to  the  patent,  by  the  circuit  court  of  the  United 
States;  asks  that  the  defendants  account  for  all  gains;  and  that  an 
injunction  issue,  <fcc.  It  is  also  alleged  that  the  same  party  has 
procured  an  injunction  against  the  orator  corporation,  based  on 
the  same  allegations  as  against  these  defendants.  But  no  dam- 
ages have  been  assessed  or  paid.  And  non  constat  that  the  ora- 
tors will  not  be  protected  from  all  loss  or  damages  by  reason  of 
any  infringement  of  the  patent ;  or  that  the  defendants  may  not, 
ultimately,  vindicate  their  right  to  the  patent.  The  orators  saw 
fit  in  the  purchase  of  the  machine,  to  take  covenants  of  indemnity 
"  to  defend  the  patent-right  and  save  them  harmless  from  loss,  in 
case  any  damages  are  awarded  by  any  legal  courts  for  infringe- 
ments on  other  patents,  and  legal  costs ;  and  step  in  and  defend 
the  suits."  There  is  no  allegation  that  these  covenants  have  been 
broken.  We  think  the  last  contract  is  not  a  substitute  for  the 
other,  but  rather  in  addition  to  it,  and  that  Lamson,  being  the 
owner  of  the  patent,  joined  in  the  sale ;  and  in  the  contract  of  the 
first  of  April,  he  named  himself  as  the  vendor,  and  personally 
covenanted  as  to  title,  as  the  company,  impliedly,  had  done  in  the 
contract  of  the  9th  December,  and  that  both  defendants  should  be 
held  as  guarantors  of  title. 

The  decree  of  the  court  of  chaucery  is  reversed,  and  cause  re- 
manded, with  directions  to  refer  the  same  to  a  master  to  take  and 
state  the  account  of  all  necessary  damage  to  the  orators,  by  reason 
of  the  loss  of  the  use  of  said  machine  during  the  time  its  use  was 
suspended  at  the  request  of  the  defendants,  or  in  obedience  to 
said  writ  of  injunction ;  and  make  decree  for  the  orators  for  the 
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same.  The  defendants  have  leave  to  withdraw  the  demurrer  and 
replead,  by  paying  costs,  and  taking  none  during  the  pendoncy 
of  the  demurrer. 


The  Town  op  Jamaica  v.  The  Towns  op  Wardsboro  and 

Townshend. 

[S.  C.  45  Vt.  416.] 

Highways.     Proceedings  under  §  65,  Ch.  24,  of  the  Gen.  St 8. 

In  a  petition  under  §65,  ch.  24,  of  the  Gen.  Sts.,  the  commissioners  fonnd  that  the 
road  in  question  was  about  three  miles  long,  difficult  and  expensive  to  maintain, 
and  much  out  of  repair;  that  from  1868  to  the  time  of  hearing  in  1872,  the  plaintiff 
town  had  expended  thereon  only  the  amount  of  highway  tax  required  by  law,  ex- 
cept in  1869,  when  it  expended  $500  in  addition,  and  1871,  when  it  expended  $80  in 
addition ;  that  four  other  roads  in  the  plaintiff  town,  led  into  said  road,  and  were 
bat  little  travelled,  except  by  those  living  thereon,  who  used  the  road  in  question 
in  going  to  the  defendant  towns  and  places  beyond,  and  to  whom  said  road  was  the 
most  feasible,  and  to  most  of  them  the  only  route  to  the  places  named;  that  upon 
the  road  in  question,  four  families  lived,  to  whom  the  road  was  a  necessity ;  that 
one  of  the  defendant  towns  was  benefited  by  the  road  in  question,  and  that  the 
plaintiff  would  be  excessively  burdened  by  being  required  to  put  and  maintain 
said  road  in  repair;  and  apportioned  to  such  defendant  a  certain  per  cent,  of  the 
expense  of  repairing  the  same.  Held,  that  the  county  court  had  lawful  authority 
on  such  report,  to  assess  such  defendant  according  to  the  report. 

The  statute  has  made  no  provision  for  the  appointment  of  a  commissioner  to  expend 
such  assessment. 

• 

This  was  a  petition  under  §  65,  ch.  24,  of  the  Gen.  Sts.,  to 
compel  the  defendant  towns  to  contribute  to  the  expense  of  putting 
a  certain  highway  in  the  plaintiff  town,  laid  out  by  the  county 
court,  in  repair.     The  commissioners  made  the  following  report : 

"  We  find  that  the  highway  in  question  was  laid  out  and  estab- 
lished as  set  forth  in  said  petition,  and  is  wholly  in  the  town  of 
Jamaica,  and  is  about  three  miles  in  length.  It  crosses  West 
River,  over  which  there  has  been  maintained  and  now  is,  a  cov- 
ered bridge  229&  feet  in  length,  and  from  thence  follows  up  a 
stream  called  Mill  Brook,  to  the  north  line  of  Wardsboro,  which 
is  not  far  from  the  village  of  North  Wardsboro.    It  is  a  some- 
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what  difficult  and  expensive  road  to  keep  in  repair,  and  is  now 
much  out  of  repair.  The  bridge  needs  to  be  shingled.  It  will 
require  quite  a  large  sum  of  money  to  put  said  road  and  bridge 
in  good  repair,  so  as  to  reasonably  well  accommodate  the  travel 
over  the  same.  This  road  is  on  the  line  of  a  stage  and  mail  route 
extending  from  Bellows  Falls  to  Arlington.  There  is  consider- 
able travel  and  freighting  over  it.  Quite  a  large  portion  of  the 
travel  and  freighting  is  to  and  from  the  town  of  Wardsboro. 
There  are  but  few  families  living  on  the  line  of  this  road  in  Ja- 
maica, and  but  a  small  portion  of  the  travel  is  by  the  inhabitants 
of  Jamaica.  We  find  that  said  road  and  bridge  benefit  said  town 
of  Wardsboro,  and  that  the  town  of  Jamaica  would  be  excessively 
burdened  by  being  required  to  put  and  maintain  the  same  in  good 
and  sufficient  repair  wholly  at  their  own  expense ;  we  therefore 
apportion  to  said  town  of  Wardsboro,  to  be  paid  by  said  town, 
forty  per  cent,  of  the  expenses  of  putting  and  keeping  in  repair 
said  highway  and  bridge.  This  highway  and  bridge  are  some 
benefit  to  the  town  of  Townshend,  and  there  is  some  travel  over 
it  by  the  people  of  Townshend,  but  not  to  an  extent,  in  our  opin- 
ion, to  justify  an  apportionment  of  any  part  of  the  expense  of 
putting  and  keeping  the  same  in  repair  to  said  town. 

"  At  the  request  of  counsel,  we  report  the  following  additional 
facts.  The  town  of  Jamaica,  in  1872,  up  to  the  time  of  the  hear- 
ing, had  expended  nothing  on  this  highway  and  bridge,  save  the 
ordinary  highway  tax  raised  as  required  by  law.  In  1871,  it  ex- 
pended in  addition  to  the  amount  of  highway  tax  as  required  by 
law,  about  eighty  dollars.  In  1870,  the  town  cx|>ended  some- 
thing more  than  the  ordinary  highway  tax,  but  not  much.  In 
1869,  the  town  expended,  including  the  ordinary  highway  tax, 
about  five  hundred  dollars  on  the  road  and  bridge.  In  1*<68, 
nothing  more  was  expended  than  the  ordinary  highway  tax. 
There  are  in  the  town  of  Jamaica  four  roads  leading  into  the 
road  in  question.  The  first  is  the  *  new  road'  so  called,  and  con- 
nects with  the  road  in  question  at  a  point  near  said  bridge  across 
West  River,  and  passes  up  towards  Jamaica  village  on  the  south 
side  of  the  river,  and  connects  with  another  road  leading  from 
Jamaica  village  to  Townshend  on  the  north  side  of  the  river,  at  a 
point  near  another  bridge  across  the  river.  The  road  with  which 
the  '  new  road '  connects  at  the  last  named  point,  is  the  old  road 
from  Jamaica  village  to  Townshend,  and  is  the  route  for  travel 
that  has  long  been  and  now  is  used  between  the  two  towns.  The 
4  new  road  '  was  made  by  Jamaica  in  1869,  in  consequence  of  the 
last  named  bridge  having  been  washed  away  by  the  freshet,  and 
was  made  to  accommodate  the  travel  that  was  accustomed  to  go 
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over  the  old  road  while  the  bridge  was  being  rebuilt.  The  bridge 
has  been  rebuilt.  There  are  on  the  '  new  road '  two  or  three 
families  that  use  the  road  in  question  to  go  to  Wardsboro  and 
Townshend,  and  points  beyond  these  towns.  The  second  is 
known  as  the  *  Densraore  road/  and  extends  from  the  road  in 
question  up  on  to  the  hills  in  Jamaica,  and  upon  which  there  are 
three  families.  The  third  is  the  '  Watson  road,'  leading  up  on 
the  hills  in  Jamaica,  upon  which  there  are  two  families.  The 
fourth  is  the  4  Fisher  road '  leading  up  on  the  hills  of  Jamaica, 
upon  which  there  are  two  families  All  these  roads  connecting 
with  the  road  in  question,  are  travelled  but  little,  save  by  the 
people  living  on  them,  and  the  road  in  question  is  used  by  them 
in  going  to  Townshend  and  Wardsboro,  and  to  places  beyond 
these  towns,  and  is  the  only  feasible  route,  and  to  most  of  them  is 
the  only  route,  to  the  places  named.  It  is  the  only  feasible  route 
from  the  village  of  West  Townshend  to  North  Wardsboro,  which 
is  the  principal  village  in  Wardsboro.  There  are  on  this  road 
four  families  iu  the  town  of  Jamaica,  and  to  them  this  road  is  a 
necessity  in  going  to  Wardsboro,  Townshend,  and  places  beyond 
these  towns,  and  is  the  only  route  for  them  to  Jamaica  village. 
The  stream  along  this  road  passes  quite  near  it  the  whole 
distance,  and  in  the  past,  in  high  water,  has  frequently  caused 
serious  damage  to  the  road,  and  it  is  likely  to  do  so  in  the  future. 
There  are  clay  banks  along  the  road,  from  which  slides  of  clay 
frequently  come  down  upon  it,  requiring  quite  an  outlay  to  remove 
them  and  repair  the  road. 

"  By  further  request  of  counsel,  we  find  that  there  are  roads 
that  the  inhabitants  of  Wardsboro  could  use  in  going  to  East 
Townshend,  Newfane,  and  Brattleboro,  other  than  the  road  in 
question.  The  road  to  East  Townshend  referred  to,  is  of  steep 
grade,  and  is  not,  and  cannot  be  made,  sufficiently  good  to  well 
accommodate  the  travel  between  #the  two  towns.  The  other  road 
spoken  of  to  Newfane,  is  five  or  six  miles  shorter  than  by  way  of 
the  road  in  question,  but  is  of  steep  grade  a  considerable  portion 
of  it,  and  during  the  winter  season,  the  snow  drifts  in  it  so  as  to 
make  travelling  over  it  quite  difficult,  and  especially  so  for  the 
heavy  freighting,  of  which  there  is  quite  a  large  amount  to  and 
from  Wardsboro  and  Brattleboro.  In  the  fall  and  spring,  this 
other  road  is  quite  muddy.  The  road  in  question  is  of  good 
grade,  and  quite  free  from  drifting  snow  and  mud,  as  compared 
with  the  hill  road  to  East  Townshend,  and  the  other  road  spoken 
of  to  Newfane,  and  is  the  best  and  natural  outlet  for  travel  from 
Wardsboro  to  Townshend,  Newfane,  and  Brattleboro,  and  places 
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beyond  those  towns,  and  especially  for  heavy  freighting,  when  in 
good  state  of  repair." 

The  court,  at  the  September  term,  1873,  Barrett,  Jm  presiding, 
accepted  the  report,  and  ordered  the  town  of  Wardsboro  to  pay 
the  forty  per  cent,  named  therein  ;  to  which  said  town  excepted. 
Said  town  thereupon  moved  that  the  court  appoint  a  commissioner 
to  expend  said  forty  per  cent.;  but  the  court  overruled  the  motion, 
and  refused  to  appoint  such  commissioner,  not  as  matter  of  dis- 
cretion, but  upon  the  ground  that  the  statute  conferred  no  author- 
ity  upon  the  court  to  make  such  appointment ;  to  which  said  town 
also  excepted. 

C.  N.  Davenport  and  J.  Gr.  Eddy,  for  Wardsboro. 

Upon  the  facts  found  and  reported,  no  part  of  the  expenses  of 
maintaining  the  road  and  bridge  described  in  the  petition,  should 
be  borne  by  Wardsboro.  It  appears  that  the  road  is  about  three 
miles  long,  to  which  four  other  roads,  all  in  Jamaica,  are  tribu- 
tary. Upon  the  road  itself,  there  are  four  families*  who  have  no 
other  means  of  communication  with  the  outer  world.  Nine  or  ten 
other  families  in  Jamaica,  upon  roads  which  extend  from  this  one 
"  up  on  the  hills  of  Jamaica,"  have  no  means  of  getting  to  and 
from  the  towns  named  in  the  report,  without  using  this  road.  We 
have,  then,  fourteen  families  in  Jamaica  to  whom  this  road 
is  a  necessity,  and  to  nearly  all  of  them  absolutely  indispen- 
sable. On  the  other  hand,  there  is  not  a  family  in  Wardsboro 
to  whom  this  road  is  a  necessity.  The  most  that  can  be  claimed 
by  Jamaica  is,  that  it  is  a  convenience  to  a  portion  of  the  inhab- 
itants of  Wardsboro.  Again,  the  report  does  not  show  that  any- 
thing beyond  the  ordinary  and  usual  repairs  are  necessary  in  this 
case.  Aside  from  the  year  1869,  when  the  great  freshet  made 
extensive  repairs  necessary  on  all  highways  in  this  county,  and 
when  it  appears  $500  were  expended  on  this  road  and  bridge, 
only  $80  beyond  the  highway  tax  required  by  law,  have  been 
expended  since  and  including  1868.  If  anything  more  than  the 
usual  and  ordinary  repairs  is  necessary,  it  is  the  result  of  the 
plaintiff's  own  wrong  and  neglect  iu  not  taking  proper  care  of 
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this  road  ;  and  for  that  it  is  neither  just  or  politic  that  Wardsboro 
should  be  compelled  to  answer. 

The  liability  of  one  town  to  contribute  to  the  expense  of  main- 
taining the  roads  and  bridges  in  another  town,  is  one  of  strict 
right,  created  by  statute,  and  only  to  be  enforced  when  a  case 
is  presented  which  comes  within  a  just  and  fair  construction  of 
the  statute.  Gen.  Sts.  ch.  24,  §§58,  65;  Pom/ret  v.  Hartford, 
42  Vt.  134 ;  Jamaica  v.  Wardsboro  and  Townshend,  45  Vt.  416. 
Public  policy  requires  that  the  rights  and  liabilities  of  towns  under 
this  statute,  and  the  limitations  of  their  rights  and  liabilities  (if 
there  are  any  outside  the  discretion  of  the  commissioners  ap- 
pointed to  administer  the  statute),  should  be  defined. 

It  seems  to  us  entirely  clear,  that  the  statutes  of  Vermont  make 
it  obligatory  upon  every  town,  to  keep  all  highways  and  bridges 
within  its  boundaries,  in  good  and  sufficient  repair  at  its  own  ex- 
pense, at  all  seasons  of  the  year,  save  when  two  special  emergen- 
cies concurrently  intervene,  which  are :  1st,  when  a  highway  "  is 
evidently  for  the  accommodation  of  other  travel  than  that  of  the 
inhabitants  of"  the  town  in  which  the  highway  is  located,  and 
where  it  shall  be  made  to  appear  that  some  othor  town  will  be 
"  particularly  benefitted,"  in  the  language  of  the  58th  section,  or, 
in  the  language  of  the  65th  section,  "  may  derive  special  benefit " 
from  such  highway  ;  and  2d,  when  it  shall  appear  that  the  town 
in  which  the  road  is  located,  u  would  be  excessively  burdened," 
Ac.  The  report  in  this  case  does  not  show  that  Wardsboro  is 
"  specially  benefitted  "  ;  nor  does  it  show  any  facts  from  which 
the  inference  can  be  deduced,  that  Jamaica  is  u  excessively  bur- 
dened." 

If  Wardsboro  is  liable  to  contribute,  a  commissioner  should  be 
appointed  to  expend  the  money.  Acts  of  1868,  No.  9.  It  is  true 
that  the  case  at  bar  is  not  within  the  letter  of  the  act,  but  it  is 
within  the  spirit.  The  mischief  exists  in  this  case  which  that 
statute  was  designed  to  correct. 

Waterman  $  Read,  for  the  plaintiff. 

The  facts  set  forth  in  the  report  show  sufficient  grounds  for  the 
decision  of  the  commissioners,  and  the  report  being  the  only  evi- 
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dence  before  the  court,  they  could  not  do  otherwise  than  make  the 
order  accordingly,  if  the  matter  was  properly  before  them.  It 
was  properly  before  them.  It  is  a  proceeding  authorized  by 
statute ;  the  commissioners  had  proceeded  properly  and  legally. 
Proceedings  of  this  kind  have  been  sanctioned  by  this  court 
Gen.  Sts.  ch.  24,  §65;  Pomfret  v.  Hartford,  42  Vt.  134;  Ja- 
maica v.  Wardsboro  et  al.  45  Vt.  416.  The  statute  having  con- 
stituted the  commissioners  a  board  to  find  the  facts  and  report  to 
the  court,  and  given  the  court  discretionary  power  to  accept  or 
reject  the  report,  their  decision  cannot  be  revised  in  the  supreme 
court.  The  order  is  the  judgment  of  the  court  upon  the  facts 
found  by  the  commissioners,  and  cannot  be  revised  here,  unless  in 
point  of  law  the  court  could  not  have  rendered  such  a  judgment. 
West  River  Bridge  Co.  v.  Dix  et  al.  16  Vt.  446  ;  Paine  v.  Lei- 
cester, 22  Vt.  44 ;  Gallup  v.  Woodstock,  29  Vt.  347. 

The  statute  does  not  authorize  the  appointment  of  a  commis- 
sioner to  expend  money  assessed  in  a  case  like  this.  Hutchinson 
et  al.  v.  Chester,  33  Vt.  410. 

Under  the  statute  allowing  exceptions  in  road  cases,  no  judg- 
ment should  be  reversed  "  unless  the  supreme  court  would  have 
granted  a  writ  of  certiorari  for  the  same  cause."  Laws  of  1872, 
No.  38.  The  granting  of  certiorari  is  discretionary  with  this 
court,  and  will  not  be  granted  unless  the  substantial  justice  of  the 
case  requires  it.  Myers  et  al.  v.  Pownal,  16  Vt.  415 ;  Paine  v. 
Leicester,  supra ;  Rockingham  and  Grafton  v.  Westminster,  24 
Vt.  288. 

The  opinion  of  the  court  was  delivered  by 

Redpield,  J.  It  has  been  determined  by  this  court  in  this 
case,  45  Vt.  416,  that  such  proceedings  are  authorized  by  the  act 
of  1847,  §65,  ch.  24,  Gen.  Sts.  The  county  court  had,  therefore, 
jurisdiction  of  this  petition.  Whether  the  facts  warranted  in 
order  of  contribution  upon  the  defendant  towns,  was  a  matter 
solely  for  the  county  court,  if  such  facts  were  of  the  kind  for 
which  the  statute  provides.  The  report  states  "  that  said  road 
and  bridge  benefit  said  town  of  Wardsboro,  and  that  the  town  of 
Jamaica  would  be  excessively  burdened  by  being  required  to  pot 
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and  maintain  the  same  in  good  and  sufficient  repair."  Many  other 
special  facts,  tending  to  show  the  greater  benefit  to  the  people  of 
Wardsboro  than  of  Jamaica,  in  maintaining  this  road,  are  stated. 
We  think  the  court  had  lawful  authority,  in  this  respect,  to  make 
an  assessment.  Whether  the  judicial  power  was  exercised  with 
the  wisest  discretion,  in  apportioning  such  expense,  is  not  a  mat- 
ter that  is  before  us. 

II.  The  statute  has  made  no  provision  for  the  appointment  of 
a  commissioner  to  expend  the  money  to  be  contributed  by  Wards- 
boro ;  and  we  think  there  was  no  error  in  the  refusal  of  the  court 
to  appoint  such  commissioner. 

Judgment  affirmed. 


William  Johnson  v.  George  0.  Worden. 
Payment.     Discharge  in  Bankruptcy.     Conditional  Sale. 

It  was  submitted  to  arbitration  whether  the  plaintiff  should  pay  over  to  the  defend- 
ant's assignee  in  bankruptcy  the  amount  of  a  certain  payment  which  the  defend- 
ant made  before  the  filing  of  his  petition  in  bankruptcy,  on  a  claim  the  plaintiff 
held  against  him,  and  awarded  that  he  should,  which  he  did  accordingly.  Held, 
that  the  defendant  was  bound  by  such  award,  and  that  the  plaintiff's  claim  was  in 
no  part  satisfied  by  such  payment  by  the  defendant. 

The  claim  of  a  conditional  vendor  for  an  illegal  sale  of  the  property  by  the  vendee,  is 
not  barred  by  the  vendee's  discharge  in  bankruptcy. 

And  if  such  vendor  prove  his  claim  for  the  contract  price  of  such  property  in  bank- 
ruptcy, he  does  not  thereby  lose  his  lien  upon  the  property. 

Trover  for  a  yoke  of  oxen.  Plea,  the  general  issue,  and  trial 
by  jury,  September  term,  1873,  Barrett,  J.,  presiding. 

The  evidence  on  both  sides  concurred  in  showing,  that  on  the 
16th  of  January,  1871,  the  plaintiff  sold  said  oxen  to  the  defend- 
ant conditionally,  and  delivered  them  into  his  possession,  receiv- 
ing therefor  a  cow  valued  at  $40.00,  and  the  defendant's  written 
memorandum  of  sale  for  $125,  containing  the  stipulation  that  said 
oxen  were  to  be  and  remain  the  property  of  the  plaintiff  until  said 
1125,  with  interest  thereon,  should  be  fully  paid,  which  said 
58 
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memorandum  was  never  recorded  in  the  town  clerk's  office  of  the 
town  where  either  the  plaintiff  or  defendant  resided ;  that  on  Feb- 
ruary 23,  1871,  the  defendant  exchanged  said  oxen  with  one 
Stratton,  for  a  pair  of  four  year  old  stags,  of  which  the  plaintiff 
had  no  knowledge  until  some  five  or  six  weeks  afterwards ;  that 
the  plaintiff  never  authorized  such  exchange,  and  never  assented 
thereto  or  ratified  the  same,  but  when  informed  thereof,  expresslj 
dissented  therefrom  ;  that  said  oxen  at  the  time  of  the  conversion, 
were  worth  $170,  and  that  the  defendant  had  never  paid  the  bal- 
ance due  therefor  as  evidenced  by  said  memorandum,  or  any  part 
thereof. 

The  defendant's  evidence  tended  to  show,  that  at  the  time  he 
purchased  said  oxen  they  were  seven  years  old,  and  that  it  was 
then  expressly  agreed  by  parol,  that  he  might  trade  them  into 
something  younger  if  he  had  opportunity ;  that  at  that  time  he 
had  in  his  possession  a  pair  of  four  year  old  stags  belonging  to 
said  Stratton  ;  that  soon  after,  one  of  said  stags  was  accidentally 
killed,  and  that  on  the  23d  of  said  February,  in  settlement  with 
said  Stratton,  he  exchanged  said  oxen  for  the  stags  and  $35  to 
boot ;  that  in  a  few  days  thereafter  he  sold  the  remaining  stag  to 
one  Morse  for  $62,  taking  said  Morse's  written  memorandum  of 
sale  therefor,  conditioned  that  said  stag  was  to  be  and  remain 
the  property  of  the  defendant  until  said  $62  should  be  paid ;  that 
on  the  11th  of  March,  1871,  the  defendant  informed  the  plaintiff 
of  the  disposition  he  had  made  of  the  oxen,  and  that  the  plaintiff 
expressed  himself  satisfied  therewith,  and  that  it  was  then  agreed 
that  the  plaintiff  should  receive  the  $62  due  from  Morse,  and 
apply  it  upon  the  defendant's  obligation  for  the  oxen  and  that 
the  defendant  should  see  Morse,  and  exchange  the  memorandum 
of  sale  which  the  defendant  held  against  him  for  his  promissory 
note  for  $62,  payable  to  the  plaintiff,  when  the  plaintiff  was  to 
indorse  the  amount  of   said  note  upon  the  obligation  he  held 
against  the  defendant ;  that  matters  ran  along  until  June  29, 1871 
— the  defendant  not  having  in  the  meantimo  seen  Morse — when 
the  defendant  found  himself  heavily  in  debt,  and  without  sufficient 
means  to  discharge  his  indebtedness,  and  that  by  the  advice  of 
counsel  he  called  on  the  plaintiff  as  he  had  upon  his  other  credi- 
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tors,  for  the  purpose  of  obtaining  his  consent  to  discharge  him 
from  his  liabilities  upon  his  executing  an  assignment  for  the 
benefit  of  his  creditors ;  that  the  plaintiff  refused  to  enter  into 
such  compromise,  but  insisted  that  the  defendant  should  assign  to 
him  said  claim  of  $62  against  Morse,  which  the  defendant  still 
held,  to  which  the  defendant  objected  as  being  in  fraud  of  his 
other  creditors;  but  upon  further  importunity  by  the  plaintiff, 
finally  did  do  so,  and  the  plaintiff  endorsed  the  amount  thereof  on 
the  defendant's  obligation  for  the  oxen  ;  that  on  the  next  day,  the 
plaintiff  sued  out  a  writ  of  attachment  against  the  defendant,  upon 
this  and  other  claims  he  had  against  him,  and  caused  all  the  de- 
fendant's property  to  be  attached  thereon ;  that  on  the  10  th  of 
July,  1871,  the  defendant  filed  his  petition  in  bankruptcy,  and 
was  duly  adjudged  a  bankrupt  on  the  19th  day  of  July,  1871 ; 
that  on  the  17th  of  August,  1871,  the  first  meeting  of  creditors 
was  held,  and  an  assignee  elected,  at  which  meeting  the  plaintiff 
appeared  and  proved  his  claims,  including  the  balance  shown  to 
be  due  on  said  contract  of  sale,  deducting  said  indorsement  of  $62  ; 
that  subsequently,  a  second  and  a  third  meeting  of  creditors  was 
held,  and  a  dividend  declared  and  ordered  to  be  paid,  which  the 
assignee  paid  to  all  the  creditors  except  the  plaintiff,  who  refused 
to  receive  the  same  although  tendered  him  by  the  assignee ;  and 
that  on  the  17th  of  October,  1872,  the  defendant,  having  procured 
the  requisite  assent  of  creditors,  was  duly  discharged  in  bank- 
ruptcy 

In  reply,  the  evidence  of  the  plaintiff  further  tended  to  show, 
and  it  was  not  controverted,  that  previous  to  the  last  meeting  of 
creditors,  the  assignee  demanded  of  him  the  $62  indorsed  on  said 
contract  of  sale  as  aforesaid,  and  that  the  plaintiff  refused  to  pay 
over  the  same,  but  that  with  the  consent  of  the  assignee,  they  sub- 
mitted the  question  of  the  plaintiff's  liability,  to  Judge  Under- 
wood, register  in  bankruptcy,  who  decided  that  he  should  pay  the 
same  to  the  assignee,  which  he  did,  having  previously  collected 
said  amount  from  said  Morse ;  that  on  account  of  said  $62,  the 
plaintiff  had  made  no  proof  against  the  estate  in  bankruptcy,  and 
had  received  no  security  or  satisfaction  whatever. 

The  defendant  requested  the  court  to  charge  the  jury : 
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1.  "  That  if  the  plaintiff  reserved  a  lien  upon  the  oxen,  as  the 
evidence  shows,  and  while  said  lien  was  subsisting  the  defendant 
went  into  bankruptcy,  it  was  at  the  option  of  the  plaintiff  to  stand 
upon  his  title  by  virtue  of  said  lien,  or  prove  his  claim  in  bank- 
ruptcy ;  but  if  he  adopted  the  latter  course,  it  amounted  to  a 
waiver  of  his  lien  and  title,  and  this  action  cannot  he  maintained. 

2.  "  That  if  upon  the  insolvency  of  the  defendant  coming  to 
the  knowledge  of  the  plaintiff,  he  received  the  Morse  claim  in  the 
manner  detailed,  and  indorsed  the  amount  upon  the  contract  of 
sale  which  he  held  against  the  defendant,  it  operated  as  a  pay- 
ment to  that  amount,  even  though  the  plaintiff  subsequently  paid 
it  over  to  the  assignee  in  the  manner  and  under  the  circum- 
stances detailed  in  the  plaintiff's  testimony. 

3.  "  The  proving  of  a  claim  originally  resting  in  tort,  in  a 
proceeding  in  bankruptcy,  and  its  allowance  by  the  district 
court,  so  changes  the  nature  thereof  that  it  is  an  abandonment 
by  the  creditor  of  his  lien  or  title  to  the  thing  itself — a  waiver 
of  the  tort. 

4.  "  That  the  defendant's  discharge  in  bankruptcy,  is  another 
reason  why  this  action  cannot  be  maintained — this  very  claim  was 
proved  and  allowed  by  the  district  court." 

All  controverted  questions  of  fact  arising '  upon  the  evidence 
were  properly  submitted  to  the  jury.  As  to  the  subject  of  said 
requests,  the  court  charged  the  jury,  that  the  transaction  about 
taking  the  Morse  note  and  getting  the  pay  on  it,  did  not  constitute 
payment,  because  what  the  plaintiff  thus  received  was  taken  away 
from  him  by  his  assignee  in  bankruptcy  ;  and  that  the  proceedings 
in  bankruptcy  did  not  defeat  the  plaintiff's  right  of  action.  Io 
all  other  respects  the  charge  was  full  and  satisfactory.  So  far  as 
the  court  failed  to  charge  as  requested,  and  to  the  charge  as 
stated,  the  defendant  excepted.     Verdict  for  the  plaintiff. 

Clark  $  Haskins,  for  the  defendant. 

We  understand  the  rule  to  be,  that  upon  all  questions  arising 
under  the  bankrupt  act  in  state  courts,  either  directly,  incidentally, 
or  collaterally,  the  law  is  to  be  treated  and  administered  in  the 
same  respect  as  if  it  were  a  statute  of  the  state.  The  defendant 
was  entitled  to  have  the  jury  instructed  in  accordance  with  his 
first  and  third  requests.  Barring  any  proceedings  in  bankruptcy, 
the  plaintiff  might  have  enforced  his  claim  against  the  defend- 
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ant  in  an  action  ex  contractu  or  ex  delicto.  Whatever  might 
have  been  the  plaintiff's  remedy  against  the  defendant,  or  what- 
ever the  nature  of  his  claim  growing  out  of  the  transaction 
between  them,  it  was  one  clearly  provable  under  the  bankrupt 
law,  and  not  a  claim  of  the  character  mentioned  in  §  33  of  the 
bankrupt  act.  Bump  Bankruptcy,  ch.  5,  pp.  68,  69,  §  19,  p.  356, 
§  83,  p.  456. 

The  plaintiff  elected  to  treat  his  claim-note,  or  written  contract 
of  sale,  as  his  demand  against  the  defendant,  growing  out  of  the 
sale  by  the  plaintiff  and  the  subsequent  conversion  by  defendant 
of  the  oxen,  by  proviug  such  demand  in  the  proceedings  in  bank- 
ruptcy. And  having  made  his  election  to  obtain  satisfaction  of 
his  demand  under  the  bankruptcy  proceedings,  it  was  a  waiver  of 
Ids  right  to  claim  satisfaction  for  the  oxen  of  the  defendant  in 
any  other  proceeding  inconsistent  with  such  election.  Bump 
Bankruptcy,  ch.  5,  pp.  92,  94,  §  21,  p.  382 ;  3  Petersd.  Abr.  474, 
and  cases  cited. 

The  court  errred  in  refusing  to  charge  the  jury  agreeably  to 
defendant's  second  request.  And  the  charge  of  the  court  as  shown 
by  the  bill  of  exceptions,  relative  to  the  effect  of  the  payment  to 
the  plaintiff  of  the  Morse  claim,  was  equally  erroneous. 

There  was  error  in  the  refusal  of  the  court  below  to  charge  the 
jury  in  accordance  with  the  fourth  request  of  defendant.  A  dis- 
charge in  bankruptcy  duly  granted,  is  a  full  and  complete  defence 
to  all  suits  brought  to  enforce  any  debt,  claim,  liability,  or  demand 
(with  the  exception  of  those  mentioned  in  §  33)  existing  and 
provable  at  the  time  of  the  filing  of  the  debtor's  potition  and  his 
adjudication  as  a  bankrupt.  Bump  Bankruptcy,  §  32,  p.  453, 
§  34,  p.  460,  et  seq. 

J.  G.  Eddy  and  A.  Stoddard,  for  the  plaintiff. 

Upon  the  facts  stated  in  the  exceptions,  it  is  well  settled,  that 
title  to  the  oxen  would  not  vest  in  the  defendant  until  the  price 
was  fully  paid.  West  v.  Bolton,  4  Vt.  558,  and  numerous  subse- 
quent cases.  And  the  recovery  of  judgment  for  the  price  would 
not  divest  the  plaintiff  of  title.  Root  v.  Lord,  23  Vt.  568.  As 
between  the  parties  to  the  sale,  it  is  immaterial  that  the  memo- 
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randum  of  sale  was  not  recorded.  Laws  of  1870,  No.  63. 
Proving  the  claim  in  bankruptcy,  would  no  more  affect  the  vendor's 
title  than  recovering  judgment  in  a  state  court. 

Receiving  the  Morse  claim  did  not  operate  to  extinguish  anj 
part  of  the  plaintiff's  demand  for  the  oxen,  because  the  proceed- 
ings in  bankruptcy  made  the  whole  transaction  void,  and  because 
by  mutual  consent  the  transaction  was  rescinded,  and  the  money 
given  up  to  the  assignee,  and  appropriated  for  the  defendant's 
benefit. 

The  question  whether  the  discharge  in  bankruptcy  is  a  bar  to 
this  suit,  does  not  arise  on  the  exceptions  ;  but,  if  it  did,  it  coold 
not  avail  the  defendant  here.  The  sale  of  the  oxen  by  the  defend- 
ant, was  a  fraud,  and  therefore  the  discharge  does  not  operate  as 
a  bar. 

The  opinion  of  the  court  was  delivered  by 

Wheeler,  J.  As  this  case  is  here  understood,  the  defendant 
was  himself  a  party  to  the  submission  to  Judge  Underwood. 
Having  made  that  submission,  he  is  bound  by  the  decision,  not 
because  he  had  any  authority  to  submit  claims  of  the  assignee, 
nor  because  Judge  Underwood  had  any  authority  as  register  over 
the  question,  but  because  he  could  submit  his  own  claim  to  arbi- 
tration, and  Judge  Underwood  had  authority  as  an  arbitrator. 
The  right  of  the  defendant  to  have  the  avails  of  the  Morse  claim 
go  in  satisfaction  of  the  plaintiff's  demand,  was  decided  against 
the  defendant,  and  the  plaintiff  thereby  lost  all  benefit  of  the 
avails,  and  his  claim  was  left  unsatisfied,  the  same  as  if  he  never 
had  received  them. 

When  the  defendant  sold  the  oxen,  he  did  it  in  fraud  of  the  plain- 
tiff 's  right  to  them.  The  plaintiff  had  entrusted  him  with  them,  and 
this  disposition  of  them  in  that  way,  was  a  breach  of  the  trust  the 
plaintiff  had  placed  in  him.  The  plaintiff's  claim  in  controversy 
in  this  case,  is  founded  upon  that  breach  of  trust,  and  this  claim, 
even  if  it  had  been  proved  in  the  bankruptcy  proceedings,  would 
have  been  saved  from  being  barred,  by  the  provisions  of  the  SSd 
section  of  the  bankrupt  act. 

By  the  contract  of  conditional  sale  between  the  plaintiff  and  the 
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defendant,  the  plaintiff  had  his  debt  against  the  defendant  for  the 
oxen,  and  also  a  right  to  the  oxen  till  his  debt  should  be  fully  paid. 
When  the  defendant  converted  the  oxen  by  selling  them,  the 
plaintiff  had  his  right  of  action  for  the  conversion,  in  lieu  of  the 
oxen,  and  could  hold  that,  as  well  as  his  debt,  till  the  debt  should 
be  paid.  When  he  proved  the  debt  for  the  oxen,  he  was  pursuing 
that  one  of  his  remedies,  and  could  do  so  without  losing  the  other, 
until  his  right  to  his  pay  for  the  oxen  should  be  fully  satisfied. 
Not  having  been  paid  in  that  way,  he  had  a  right  to  pursue  the 
other  remedy,  as  he  has  done  in  this  case. 

There  was  no  exception  taken  upon  the  subject  of  damages,  and 
it  is  not  necessary  to  consider  whether  the  amount  of  the  dividend 
on  the  plaintiff's  claim,  tendered  by  the  assignee,  should  have  op- 
erated as  a  satisfaction  of  so  much  of  the  plaintiff's  debt ;  nor  is 
it  necessary  to  consider  whether  plaintiff's  measure  of  damages 
should  have  been  limited  to  the  amount  due  on  his  debt. 

Judgment  affirmed. 


David  Lea  hey  v.  Isaac  E.  Allen  . 

Assumpsit. 

In  assumpsit  for  lumber  sold  and  delivered,  the  plaintiff's  evidence  tended  to  show 
that  he  and  W.  owned  the  lumber  together,  but  that  he  sold  it  to  the  defendant  in 
his  own  name,  and  on  his  own  account.  The  defendant's  evidence  tended  to  show 
that  the  plaintiff  acted  for  himself  and  W.  in  making  the  sale.  Held,  that  the 
plaintiff's  right  to  maintain  suit  in  his  own  name  alone,  depended  upon  how,  in 
fact,  he  sold  the  lumber,  which  was  a  question  for  the  jary,  and  that  a  charge  that 
the  suit  was  rightly  brought,  was  erroneous. 

General  Assumpsit  to  recover  for  a  certain  quantity  of  spruce 
and  hemlock  lumber.  Trial  by  jury,  September  term,  1873,  Bar- 
BOTT,  J.,  presiding. 

The  plaintiff  8  evidence  tended  to  show  that  he  and  one  Walsh 
owned  a  farm  together  in  Dummerston,  and  that  in  the  winter  of 
1871-2,  they  got  out  a  quantity  of  spruce  and  hemlock  logs  from 
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said  farm,  sufficient  to  make  about  30,000  feet  of  lumber,  and 
drew  them  to  the  mill  of  one  Stockwell,  in  said  Dummereton ; 
that  before  it  was  sawed,  the  plaintiff  bargained  the  lumber  to 
the  defendant,  to  be  delivered  at  the  defendant's  lumber  yard  in 
Brattleboro,  during  the  summer  of  1872,  for  which  the  defendant 
was  to  pay  $16  per  thousand  for  the  spruce,  and  $12  for  the  hem- 
lock, part  on  July  1, 1872,  and  the  balance  when  the  lumber  was 
all  delivered  ;  that  in  the  month  of  June,  the  plaintiff  commenced 
delivering  said  lumber,  and  up  to  July  1st  had  delivered  the  amount 
charged  in  his  specifications ;  that  upon  the  delivery  of  the  last 
load  July  1st,  the  plaintiff  called  on  the  defendant  for  some  money, 
and  defendant  refused  to  pay  him  any  until  all  the  lumber  had 
been  delivered,  and  informed  him  that  he  should  pay  but  $12  per 
thousand  for  the  hemlock  lumber,  whereupon  the  plaintiff  refused 
to  deliver  any  more  lumber,  and  demanded  payment  for  what  had 
been  delivered,  and,  upon  the  defendant's  refusal  to  pay  him, 
brought  this  suit. 

The  defendant's  evidence  tended  to  show,  that  he  purchased 
the  lumber  of  the  plaintiff  and  Walsh ;  that  his  negotiations  for 
the  purchasing  were  all  had  with  the  plaintiff;  that  under  the 
contract,  they  wore  to  deliver  the  lumber  at  his  lumber  yard  in 
Brattleboro  in  June  and  July,  1872,  for  which  he  was  to  pay 
them  $1C  for  the  spruce  and  $12  for  the  hemlock,  the  same  to  be 
sound  and  merchantable,  and  that  upon  the  delivery  of  the  whole, 
he  was  to  pay  them  a  portion  of  the  money,  and  the  balance 
within  two  months  thereafter ;  that  up  to  July  1st,  they  had  de- 
livered the  amount  charged  in  the  plaintiff's  specifications ;  that 
on  that  day,  the  plaintiff  informed  him  that  he  had  been  offered 
by  another  man  $13  per  thousand  for  their  hemlock  lumber,  and 
that  unless  the  defendant  would  agree  to  pay  that  price,  they 
should  deliver  him  no  more ;  that  the  defendant  refused  to  pay 
the  $13,  or  to  advance  any  money  for  what  had  been  delivered, 
whereupon  the  plaintiff  notified  the  defendant  that  they  should  not 
deliver  him  any  more  of  their  lumber,  and  that  they  had  not; 
and  that  a  portion  of  the  hemlock  delivered  by  them,  was  unsound 
and  unmerchantable. 

The  defendant's  counsel  insisted  that  the  evidence  showed  that 
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the  plaintiff  and  said  Walsh  were  joint  owners  of  the  lumber  sold 
to  the  defendant,  or  owned  the  same  as  copartners,  and  requested 
the  court  to  charge,  that  if  the  jury  found  that  the  plaintiff  and 
Walsh  owned  the  lumber  as  copartners  or  joint  owners,  that  the 
plaintiff  could  not  maintain  this  action  in  his  own  name.  The 
court  declined  to  so  hold  :  but,  for  the  purposes  of  this  trial,  held 
and  instructed  the  jury,  that  notwithstanding  they  should  find  that 
the  lumber  was  owned  by  the  plaintiff  and  Walsh  jointly  or  as 
copartners,  the  action  was  well  brought,  and  could  be  maintained 
in  the  name  of  the  plaintiff  alone ;  to  which  the  defendant  ex- 
cepted. The  charge  of  the  court  in  other  respects  was  unexcep- 
tionable.    Verdict  for  the. plaintiff. 

Clarke  £  Haskins,  for  the  defendant. 

Persons  are  constituted  copartners  as  between  themselves,  by  a 
voluntary  joining  together  of  their  money,  goods,  skill,  labor,  or 
any  or  all  of  them,  upon  an  understanding  that  there  shall  be  a 
communion  of  profit  between  them,  and  for  the  purpose  of  prose- 
cuting any  legal  trade,  business,  or  adventure.  Collyer  Part.  §  3  ; 
Story  Part.  §  2  ;  Petcrsd.  Abr.  Partnership,  102  ;  Bowman  et  al. 
v.  Bailey,  10  Vt.  170  ;  Griffith  et  al.  v.  Buffum  et  al.  22  Vt. 
181  ;  Duryeas  v.  Whitcomb,  31  Vt.  395.  A  joint  participation 
in  the  profits,  will  constitute  two  or  more,  copartners,  as  to  third 
persons  dealing  with  them,  when  they  are  not  such  as  between 
themselves.  Or  if  they  conduct  and  hold  themselves  out,  or  suffer 
themselves  to  be  held  out,  as  such,  they  will  be  held  to  be  copart- 
ners as  to  third  persons.  Petersd.  Abr.  Partnership,  103,  104, 
105  ;  Kellogg  v.  Gri%wold%  12  Vt.  291 ;  Stearns  v.  Haven  et  al.  14 
Vt.  540  ;  Hicks  et  al.  v.  Cram  et  al.  17  Vt.  449  ;  Cottrill  v.  Van- 
duzen  et  al.  22  Vt.  511';  Brigham  v.  Dana,  29  Vt.  1. 

All  actions,  whether  affecting  copartners  or  otherwise,  must  be 
brought  in  the  name  of  the  party  or  parties  whose  legal  rights 
have  been  affected,  for  whose  benefit  the  contract  was  made,  and 
in  whom  the  legal  interest  in  the  subject-matter  of  the  controversy, 
is  vested.  1  Chit.  PI.  1,  2,  11 ;  Saund.  PI.  &  Ev.  143,  701 ; 
Collyer  Part.  §  649  ;  1  Saund.  153  ;  Doe  v.  Staple,  2  T.  R.  685  ; 
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Dawes  v.  Peck,  8  T.  R.  830  ;  Anderson  v.  MartinddU,  1  East, 
497  ;  Arlington  v.  Hinds,  1  D.  Chip.  481 ;  Warden  v.  Burnham, 
8  Vt.  390  ;  Hall  v.  Huntoon,  17  Vt.  244. 

The  only  cases  wherein  this  general  rule  relating  to  the  joinder 
of  plaintiffs,  has  been  relaxed  by  the  courts,  is  in  the  matter  of 
secret,  silent,  or  dormant  partners.  They  may  or  may  not  be 
joined  as  party  plaintiffs.  Collyer  Part.  §661 ;  1  Chit.  PI.  12; 
Hillaher  v.  Loop,  5  Vt.  116  ;  Lapham  v.  Green,  9  Vt.  407 ; 
Waite  et  al.  v.  Dodge  et  al.  34  Vt.  181. 

The  case  fails  to  show  that  Leahey  had  any  authority  from 
Walsh  to  dispose  of  the  lumber  in  his  own  name,  or  to  sue  for 
it  in  his  name  alone.  And  if  it  did,  it  would  not  justify  the  bring- 
ing of  this  action  in  plaintiff's  name  alone.  1  Chit.  PI.  11,  and 
cases  cited. 

It  may  be  urged  by  counsel  for  plaintiff,  that  even  though  the 
action  should  have  been  brought  in  the  name  of  both  Leahey  and 
Walsh,  the  defendant  should  have  taken  advantage  of  the  non- 
joinder by  a  plea  in  abatement.  We  understand  such  to  be  the 
inflexible  rule  of  law  in  case  of  a  nonjoinder  of  defendants. 
Also,  that  such  is  the  general  rule  in  case  of  a  nonjoinder  of 
plaintiffs  in  actions  ex  delicto.  But  that  in  actions  ex  contract* 
the  rule  is  otherwise.  The  defendant  may  take  advantage  of  the 
nonjoinder  of  plaintiffs  under  the  general  issue.  Saund.  PI.  A 
Ev.  702 ;  1  Chit.  PL  12  a,  n.  2 ;  Baker  v.  Jewell,  6  Mass.  460; 
Converse  v.  Symmes,  10  Mass.  377  ;  Dob  v.  Halsey,  16  Johns. 
34 ;  Park  v.  Pratt  et  al  38  Vt.  545 ;  Pitkin  v.  Roby,  43  N.  H.  138. 

C.  N.  Davenport,  for  the  plaintiff. 

The  court  did  not  err  in  refusing  to  charge  as  requested.  The 
action  is  properly  brought  in  the  name  of  the  person  to  whom  the 
promise  was  made,  against  him  who  made  and  has  broken  it 
Boardman  v.  Keeler  et  al.  2  Vt.  65  ;  Hilliker  v.  Loop,  5  Vt.  116; 
Bowman  v.  Bailey,  10  Vt.  170  ;  Curtis  v.  Belknap,  21  Vt.  433. 

The  court  below  gave  unexceptionable  instructions  to  the  jury 
as  to  what  facts  they  must  find  to  enable  plaintiff  to  sue  in  his  own 
name,  but  refused  to  state  a  proposition  which  is  not  sound  law. 
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The  opinion  of  the  court  was  delivered  by 

Wheeler,  J.  The  plaintiff's  evidence  tended  to  show,  that 
although  he  and  Walsh  owned  the  property  sold  together,  he  sold 
it  to  the  defendant  in  his  own  name  and  on  his  own  behalf.  The 
defendant's  evidence  tended  to  show  that  the  plaintiff  acted  in  be- 
half of  himself  and  Walsh  in  making  the  sale.  Upon  this  state 
of  the  evidence,  the  request  of  the  defendant,  asking  the  court  to 
hold  that  if  the  plaintiff  and  Walsh  owned  the  lumber  jointly,  the 
plaintiff  could  not  maintain  this  action,  was  not  sound  in  law  ; 
for  he  could  maintain  the  action  if  he  made  the  sale  in  his  own 
name  and  behalf,  even  though  he  and  Walsh  did  own  the  property 
together.  The  charge  of  the  court,  that  if  they  did  own  it  to- 
gether, the  action  was  well  brought,  appears  to  have  been  excepted 
to.  But,  if  they  together  owned  the  property  sold,  the  action 
would  not  be  well  brought,  unless  the  plaintiff  dealt  with  the  de- 
fendant as  for  himself  alone  in  making  the  sale.  The  right  to 
maintain  this  action,  would  turn  on  whether  the  plaintiff  made  the 
sale  for  himself  alone  or  for  himself  and  Walsh  together.  This 
question  was  not  submitted  to  the  jury.  The  charge  making  the 
right  to  maintain  the  action  absolute,  without  having  that  question 
passed  upon,  was  erroneous. 

Judgment  reversed,  and  cause  remanded. 


Henry  0.  Plimpton  v.  Lewis  N.  Sprague. 
Selection  of  Property  as  Exempt  from  Attachment. 

When  the  defendant  levied  on  the  plaintiff's  three  horses,  the  plaintiff  claimed  to  own 
only  the  horse  in  question,  and  that  title  to  the  other  two  was  in  A.,  and  that 
whether  he  had  any  interest  in  them  or  not,  could  not  be  ascertained  till  he  and  A. 
settled.  He  claimed  the  horse  in  question  as  his  team,  and  that  it  was  exempt  from 
attachment ;  and  declined  to  make  any  selection  as  between  it  and  the  other  three, 
for  the  reason  aforesaid.  On  the  day  of  sale,  the  plaintiff  forbade  the  defendant's 
selling  the  horse  in  question,  and  claimed  it  as  his  team.  It  turned  out  on  trial, 
that  the  plaintiff  in  fact  owned  all  three  of  the  horses ;  but  it  did  not  appear  but 
that  he  told  the  truth  as  to  his  interest  in  the  other  two  ;  nor  did  it  appear  that  he 
attempted  to  mislead  the  defendant.  Held,  that  the  plaintiff  made  a  sufficient  se- 
lection of  the  horse,  to  exempt  it  from  the  levy. 
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Trespass  and  trover  for  a  horse.  Pica,  the  general  issue,  with 
notice  of  justification  under  a  writ  of  execution.  Trial  by  jury, 
September  term,  18T3,  Barrett,  J.,  presiding.  The  levy  was 
made  by  leaving  a  copy  in  town  clerk's  office,  and  the  defendant 
proceeded  legally  in  the  levy  and  sale.  The  only  question  was, 
whether  said  horse  was  exempt  from  execution  by  reason  of  being 
kept  and  used  by  the  plaintiff  as  his  team,  and  whether  the  plain- 
tiff selected  said  horse  for  his  team,  and  made  known  such  selec- 
tion to  the  defendant  according  to  law.  At  the  time  of  said  lev? 
and  sale,  the  plaintiff  had  no  oxen,  but  he  then  had,  and  fur  a 
considerable  time  before  had  had,  the  horse  in  question  and  two 
other  horses  in  possession  and  use.  He  claimed,  and  his  evidence 
tended  to  show,  that  he  had  title  only  to  the  Bemis  horse ;  that 
the  title  to  the  others  was  in  one  Allen,  and  that  whether  he  had 
any  interest  in  them,  could  not  be  ascertained  till  he  and  Allen 
had  settled  matters  between  them  ;  and  that  the  plaintiff  kept  and 
used  the  Bemis  horse  as  his  team.  The  defendant's  evidence 
tended  to  show  that  the  plaintiff  owned  the  three  horses  and  used 
them  all  for  team.  The  evidence  was  to  the  effect  that  the  Bemis 
horse  was  not  worth  more  than  $200,  and  that  neither  of  the 
others  was  worth  that  sum,  and  one  of  them  only  about  $40.  The 
defendant's  evidence  tended  to  show  that  by  virtue  of  said  execu- 
tion, he  called  on  the  plaintiff  and  told  him  he  had  been  directed 
to  levy  on  all  three  horses,  and  requested  him  to  select  from  them 
his  team ;  that  the  plaintiff  declined  to  do  so,  claiming  the  Bemis 
horse  was  the  only  one  he  owned,  and  that  he  used  him  for  his 
own  driving,  and  claiming  as  to  the  other  two,  as  above  stated ; 
that  while  the  defendant  was  selling  said  Bemis  horse,  the  plaintiff 
forbade  his  selling  it,  but  made  no  selection  of  it  as  his  team. 
This  was  the  only  one  of  the  horses  that  the  defendant  took  from 
the  plaintiff's  possession,  and  this  was  not  taken  till  the  day,  and 
for  the  purpose,  of  sale.  The  plaintiff's  evidence  tended  to  sho«r 
that  when  the  defendant  told  him  he  had  been  directed  to  make 
the  levy  on  the  three  horses,  and  requested  him  to  select  his  team, 
he  informed  the  defendant  that  he  did  not  owu  the  other  two 
horses,  and  that  the  Bemis  horse  was  his,  and  he  claimed  it  as  his 
team.     The  plaintiff  testified  that  when  the  defendant  called  on 
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him  on  the  day  of  the  6ale,  and  before  the  sale  took  place,  to 
select  his  team  out  of  the  three  horses,  he  told  the  defendant  that 
he  had  no  selection  to  make,  and  that  his  only  horse  was  the  Be- 
mis  horse.  The  plaintiff  introduced  W.  H.  Castle  as  a  witness, 
whose  testimony  tended  to  show  that  on  the  day  of  said  sale,  the 
plaintiff  forbade  the  defendant's  selling  the  Bemis  horse,  claiming 
it  to  be  his  only  horse  and  his  team.  The  plaintiff  requested  the 
court  to'charge,  that  he  had  a  right  to  make  choice  in  the  horses 
he  would  take  as  his  team,  at  any  time  before  the  horse  was  struck 
off,  and  that  if  he  told  the  defendant  at  the  time  of  the  sale,  and 
before  the  horse  was  struck  off,  not  to  sell  the  horse, — that  it  was 
his  team,  and  all  the  team  he  had,  or  that  he  claimed  it  as  his 
team, — that  would  be  such  a  choice  as  he  had  a  right  to  make, 
and  the  defendant  would  have  had  no  right  to  sell,  and  if  he  did 
sell,  would  be  liable  for  the  value  of  the  horse  in  this  action,  and 
that  this  would  be  so,  even  though  the  jury  find  that  Allen  had  no 
interest  whatever  in  either  of  the  horses.  In  the  closing  argument 
for  the  plaintiff,  the  claim  that  the  plaintiff  did  not  own  the  three 
horses,  was  abandoned,  and  the  only  question  submitted  to  tho 
finding  of  the  jury  was  as  to  what  passed  between  the  plaintiff  and 
the  defendant  on  the  day  of  sale,  as  constituting  a  selection  of  the 
Bemis  horse  out  of  the  three  as  being  the  plaintiff's  team,  and  for* 
bidding  the  defendant  to  sell  it,  for  that  reason.  Upon  that  sub- 
ject, the  court  charged  the  jury  as  follows: 

"  As  the  matter  has  been  submitted  to  you  under  the  closing 
argument  of  the  plaintiff's  counsel,  it  is  to  be  assumed  for  the  pur- 
poses of  this  trial,  as  I  understand  it,  that  Mr.  Plimpton  did  own 
the  three  horses,  so  that  they  were  all  subject  to  attachment  and 
levy  and  sale  upon  execution.  They  had  all  been  levied  upon 
according  to  the  provisions  of  the  statute.  It  would  not  require 
the  sale  of  all  three,  although  they  had  been  levied  upon.  When 
the  sheriff  was  about  to  make  the  sale,  in  some  way  or  another, 
the  plaintiff  would  have  a  right  to  designate  which  of  the  horses 
he  would  claim  under  tho  statute  that  gives  them  exemption.  It 
seems,  without  controversy,  that  the  sheriff  did  call  upon  tho 
plaintiff  to  designite  which  of  the  horses  he  claimed,  and  ho 
declined  to.  That  is  the  sheriff's  testimony,  at  any  rate.  He  and 
Mr.  Plimpton  do  not  exactly  agree  about  that.  The  statute  ex- 
empts a  pair  of  horses  for  team  work — two  horses  kept  and  used 
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for  team  work ;  also  one  yoke  of  oxen  or  steers,  as  the  debtor 
may  select ;  two  horses  kept  for  team  work,  and  such  as  the 
debtor  may  select  in  lieu  of  oxen  or  steers,  but  not  to  exceed  in 
value  the  sum  of  $200.  It  was  therefore  the  right  of  the  plaintiff 
to  have  two  of  those  horses,  not  exceeding  in  value  92000,  exempt 
from  sale  on  that  execution.  If  it  was  his  right  to  have  two,  it 
certainly  was  his  right  to  have  one.  I  understand  that  ho  claimed 
exemption  of  only  one.  He  claims  exemption  now  of  only  one, 
notwithstanding  it  is  assumed  for  the  purposes  of  this  trial,  that 
he  owned  all  three  of  them.  '  Such  as  the  debtor  may  select.' 
That  implies,  as  matter  of  course,  that  he  is  to  select.  When  he 
was  called  upon  by  the  sheriff  to  select,  it  was  his  duty  to  select, 
and  if  he  neglected  to  select,  the  sheriff  would  have  to  select  for 
himself  what  he  would  sell.  Leaving  it  right  there,  it  would  not 
lie  in  the  plaintiff's  mouth  to  complain  that  the  sheriff  had  not  se- 
lected the  right  one.  The  debtor  had  had  his  chance  to  select,  and 
he  wouldn't  accept  of  it.  He  left  the  sheriff  with  the  property  on 
his  hands,  without  any  selection.  It  was  the  duty  of  the  sheriff 
to  go  and  sell,  out  of  that  property,  enough  to  satisfy  the  exeeo- 
tion.  In  the  failure  of  the  debtor  to  select,  the  sheriff  would  bare 
to  exercise  his  prerogative  in  selling  such  of  the  property  as  he 
saw  fit.  The  sheriff  says  that  in  the  failure  of  the  plaintiff  to 
select,  he  sold  this  Bemis  horse.  There  is  no  controversy  but  that 
the  plaintiff  owned  the  Bemis  horse ;  there  is  no  controversy,  for 
the  purposes  of  this  trial,  but  that  he  owned  the  other  horses. 
So  that  the  question  now  is,  whether  this  horse  was  exempt. 
That  depends  upon  what  passed  between  the  plaintiff  and  the 
sheriff  prior  and  up  to  the  time  of  sale.  The  horse  was  subject 
to  attachment  and  levy,  but  for  this  matter  of  exemption  that  the 
plaintiff  now  claims.  It  is  for  the  plaintiff  to  satisfy  you  that  the 
horse  falls  within  the  exemption.  He  claims  the  right  to  have 
this  particular  horse  exempt.  You  must  be  able  to  find  from  the 
evidence,  that  the  case  so  stands  as  to  bring  this  horse  within  the 
exemption.  I  repeat,  then,  that  depends  upon  what  passed  be- 
tween the  sheriff  and  the  plaintiff  in  reference  to  this  matter  of 
exemption.  What  do  you  find  to  be  true  when  the  sheriff  first 
called  upon  Mr.  Plimpton  about  this  ?  You  have  heard  their  re- 
spective stories.  The  sheriff  says  that  he  refused  to  designate 
any.  Plimpton  says  that  he  did  designate  this  Bemis  horse. 
What  do  you  believe  about  that?  If  you  find  it  upon  the  evidence 
as  the  plaintiff  claims,  then  there  was  a  designation,  and  the 
sheriff  could  not  thereafter  lawfully  proceed  to  sell  that  horse. 
If  you  fail  to  find  that,  and  find  it  as  the  sheriff  claims — that  he 
declined  to  make  any  designation — then  what  do  you  find,  upon 
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the  evidence,  passed  between  the  sheriff  and  Mr.  Plimpton  after- 
wards, prior,  and  up  to  the  time  of  sale,  in  reference  to  claiming 
thh  exemption  ?  If  you  find  that  Plimpton  was  called  on  by  the 
sheriff  to  select  his  team,  and  he  declined  to  do  so,  the  sheriff 
might  levy  and  sell  the  horse  on  the  execution.  If,  after  thus  de- 
clining to  select,  the  plaintiff  afterwards  forbade  the  sale,  and  did 
it  so  as  to  give  the  sheriff  to  understand  it  was  on  the  ground  of  a 
selection  of  the  Bemis  mare  out  of  the  three  that  he  owned,  that 
would  prevent  the  sheriff  from  making  a  lawful  sale  of  that  horse. 
Notwithstanding  in  the  first  instance  he  had  declined  to  make  a 
selection,  if  afterwards,  and  before  the  sale,  he  forbade  the  sale, 
and  did  it  in  such  a  way  as  to  give  the  sheriff  to  understand  that 
it  was  on  the  ground  of  the  selection  of  the  Bemis  mare  out  of  the 
three  that  he  then  owned,  the  sheriff  could  not  thereafter  lawfully 
Bell  that  Bemis  mare  on  the  execution.  Now  you  have  heard  the 
evidence  bearing  upon  what  passed  in  reference  to  the  sale  of  the 
Bemis  mare  afterwards.  If,  instead  of  putting  it  upon  that 
ground — that  is,  the  ground  of  selection  as  between  the  three  that 
he  then  owned — he  put  it  on  the  ground  that  he  owned  only  the 
Bemis  mare,  and  not  upon  the  ground  of  a  selection ;  if  he  put  it, 
not  on  the  ground  that  he  was  selecting  the  one  of  the  three  that 
he  actually  owned,  so  that  he  gave  the  sheriff  to  understand  that 
his  right  of  exemption  was  not  by  way  of  selection,  but  that  he 
owned  only  that,  that  would  not  be  so  putting  the  sheriff*  upon  the 
matter  of  the  plaintiff's  right  of  exemption,  as  to  prevent  his 
making  a  lawful  sale  of  the  horse.  So  it  will  be  for  you  to  say 
on  the  evidence,  what  was  his  forbidding.  Was  it  by  way  of  re- 
voking what  had  formerly  passed  between  him  and  the  sheriff, 
namely,  that  he  would  not  make  any  selection,  and  ihen  making 
one  out  of  the  three  horses  that  he  owned  ?  or  was  it  on  the 
ground  of  his  claiming  an  exemption  of  his  horse  because  this  was 
the  only  one  he  owned,  and  did  not  own  the  others  ?  If  it  was 
the  former,  then  the  defendant  had  no  right  to  sell ;  if  not,  the 
defendant  would  have  a  right  to  sell  it.  If  you  find  that  he  did 
claim  an  exemption  on  the  ground  of  selection,  in  such  a  way  as 
to  render  it  unlawful  for  the  defendant  to  proceed  and  sell  that 
horse,  then  you  will  inquire  in  the  next  place,  whether  that  was  a 
horse  that  he  selected  to  be  kept  and  used  for  team  work." 

The  charge  in  all  other  respects  was  full  and  satisfactory.  To 
so  much  of  the  charge  as  was  not  in  compliance  with  bis  request, 
the  plaintiff  excepted. 
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J.  Q-.  Eddy,  for  the  plaintiff,  cited  Hastens  v.  Bennett  et  al. 
41  Vt.  698. 

E.  L.  Waterman  and  K.  Raskins,  for  the  defendant,  cited 
Davis  et  al.  v.  Bradley  et  al.  24  Vt.  55  ;  Strong  v.  Ellsworth,  26 
Vt.  366  ;  Haskins  v.  Bennett  et  al.  supra. 

The  opinion  of  the  court  was  delivered  by 

Pierpotnt,  Ch.  J.     It  appears  that  when  the  defendant  attached 
the  plaintiff's  horses,  the  plaintiff  claimed  that  he  only  owned  the 
Bemis  horse,  so  called,  and  that  the  title  to  the  other  two  was  ia 
Allen  ;  and  that  whether  he  had  nny  interest  in  them  or  not,  could 
not  be  ascertained  until  he  and  Allen  bad  settled.     He  claimed  the 
Bemis  horse  as  being  exempt  from  attachment,  claiming  it  as  his 
team,  but  declined  to  make  any  selection  as  between  the  three,  for 
the  reason  above  stated.     This,  we  think,  left  the  defendant  at 
liberty  to  take  the  other  two,  if  he  did  own  the  three ;  but  did 
not  authorized  him  to  take  the  Bemis  horse.     If  he  owned  the 
three,  this  was  a  sufficient  selection  of  the  Bemis  horse.     If  he  did 
not  own  the  three,  the  Bemis  horse  was  not  subject  to  attachment. 
On  the  day  of  sale  the  plaintiff  forbade  the  defendant  selling  the 
Bemis  horse — claiming  it  as  his  team.     It  turned  out  on  the  trial 
that  the  plaintiff  did  own  the  three  horses  ;  but  it  did  not  appear 
but  that  the  plaintiff  told   the  truth  when  he  said  his  interest 
in  the  two  depended  on  his  settlement  with  Allen,  nor  that  there 
was  any  attempt  at  concealment,  or  to  mislead  the  officer. 

The  court,  in  their  charge  to  the  jury,  seem  to  have  proceeded  upon 
the  theory  that,  in  order  to  make  a  selection  that  the  officer  was 
bound  to  respect,  the  plaintiff  must  first*  acknowledge  in  some  way 
that  he  owned  the  three,  and  then  make  his  selection  from  that 
number  ;  and  so  left  it  to  the  jury,  that  if  they  found  that  he  did 
not  claim  it  as  one  of  the  three,  that  his  claim  was  of  no  avail, 
and  the  defendant  was  justified  in  attaching  it.  We  think,  if  the 
plaintiff  claimed  the  Bemis  horse  as  his  team,  and  forbid  the  de- 
fendant's taking  it,  that  was  a  sufficient  selection  to  exempt  it,  if 
he  owned  others,  whether  he  said  anything  about  the  others  or  not 
The  defendant  proceeded  upon  the  ground  that  the  plaintiff  owned 
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the  three  horses,  and  because  the  plaintiff  did  not  acknowledge  it, 
insisted  npon  taking  the  one  that  he  claimed  as  his  team  instead 
of  taking  those  that  he  did  not  claim  as  his  team,  simply  because 
he  did  not  give  a  satisfactory  reason  for  his  claim. 
Judgment  reversed,  and  case  remanded. 


Probate  Court,   Chakles  Squires,  prosecutor,  v.  Jane  E. 

Gale  et  als. 

Claims  not  Presented  to  Commissioners. 

The  prosecutor  presented  a  note  against  the  estate  of  which  the  defendant  O.  was 
administratrix,  which  was  allowed.  He  had  another  claim  against  the  estate  which 
he  did  not  present.  G.  presented  a  claim  in  favor  of  the  estate  against  the  prose- 
cutor, in  offset  to  the  note;  but  they  then  agreed  to  have  a  further  accounting,  and 
the  claim  G.  presented  was  left  to  be  equitably  adjusted  between  them,  in  conse- 
quence of  which,  the  commissioners  did  not  report  it  to  the  probate  court.  Held, 
in  an  action  upon  G's  administration  bond,  assigning  the  non-payment  of  the  sum 
allowed  on  said  note  as  a  breach,— G.  not  having  deemed  it  necessary  to  commence 
an  action  upon  the  claim  so  presented  by  her,  by  attachment,  or  otherwise,— that 
such  claim  was  barred,  and  could  not  be  allowed  in  offset  in  the  suit  on  said  bond. 

Held,  also,  that  the  claim  which  the  prosecutor  did  not  present,  was  barred. 

This  was  an  action  upon  a  bond  given  by  the  defendant  Jane 
E.  Gale,  as  administratrix  of  the  estate  of  John  E.  Gale,  and  the 
other  defendants  as  her  sureties.  The  case  was  referred,  and  the 
referee  reported  that  the  prosecutor  presented  a  note  before 
him  which  the  commissioners  on  said  estate  allowed  against  the 
same  on  May  10th,  1870,  at  $28.86,  which  allowance  had 
never  been  paid,  except  $10  thereof  by  the  use  of  a  horse ;  that 
the  defendant  Jane  E.  Gale  presented  an  account  before  him  in 
offset  to  said  note,  which  account  said  defendant  presented  in 
offset  before  the  commissioners  when  they  allowed  said  note, 
and  that,  upon  the  prosecutor's  then  claiming  that  he  had  paid 
the  same,  and  that  he  could  satisfy  the  said  defendant  of  that 
fact,  it  was  then  agreed  between  them,  that  said  account  should 
be  legally  and  equitably  adjusted ;  but  the  referee  found  that  it 
60 
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never  had  been  adjusted,  or  deducted  from  said  allowance,  and 
that  the  commissioners,  as  appeared  by  their  indorsement  there- 
on, and  other  evidence,  in  fact  allowed  it  at  $24.84,  but  never 
entered  it  upon  their  report  and  returned  it  to  the  probate 
court,  in  consequence  of  the  agreement  aforesaid.  The  ref- 
eree further  reported,  that  the  prosecutor  presented  another  ac- 
count beforo  him  of  $12.77,  which  had  never  been  presented  to 
the  commissioners,  but  which  was  a  just  and  true  account,  and 
found  that  it  was  understood  between  the  prosecutor  and  the 
administratrix,  that  there  was  to  be  a  further  accounting  between 
them.  The  referee  further  reported,  that  the  warrant  to  said 
commissioners  issued  on  November  27,  1869,  and  was  returned 
with  their  report  on  July  7,  1870. 

The  court,  at  the  September  term,  1873,  Barrett,  J.,  presid- 
ing, rendered  judgment  on  the  report  for  the  plaintiff,  pro  /orm«, 
to  recover  the  amount  of  said  note,  less  the  $10  paid  thereon ; 
to  which  the  defendant  excepted. 

C.  N.  Davenport  and  Clarke  $  Raskins,  for  the  defendants. 

The  only  objection  that  can  be  made  to  the  allowance  of  the 
claim  presented  against  the  prosecutor,  is  that  the  commissioners 
did  not  make  their  allowance  of  it  a  part  of  their  report.  "  When 
a  creditor  against  whom  the  deceased  had  claims,  shall  present  a 
claim  to  the  commissioners,  the  executor  or  administrator  shall 
exhibit  the  claims  of  the  deceased  in  set-off  to  the  claims  of  tbe 
creditor,  and  the  commissioners  shall  ascertain  and  allow  the 
balance  against  or  in  favor  of  the  estate,  as  they  shall  find  the 
same  to  be."  Gen.  Sts.  402,  §  9.  By  the  11th  section  the  com- 
missioners are  directed  to  "  make  report  of  their  doings  to  the 
probate  court,  embracing  lists  of  all  the  claims  presented  or  ex- 
hibited in  set-off,  and  stating  how  much  was  allowed  and  disal- 
lowed, together  with  the  final  balance,  whether  in  favor  of  the 
creditor  or  estate."  It  is  only  by  way  of  set-off  that  commission- 
ers have  jurisdiction  of  a  claim  in  favor  of  an  estate.  Allen, 
admr.  v.  Rice,  22  Vt.  383.  When  an  adversary  claim  is  pre- 
sented, it  would  seem  to  be  the  duty  of  the  administrator  to  ex- 
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hibit  it  in  off-set  and  procure  its  adjustment.  When  that  is  done, 
(he  administrator  has  no  further  duty  in  the  premises.  And  there 
is  no  reason,  unless  purely  a  technical  one,  why  a  right  to  plead 
in  off-set  to  the  principal  claim,  does  not  attach  to  the  offset 
when  it  is  thus  exhibited  and  allowed.  Sts.  401,  §  14  ;  Lowry  r. 
Steven*,  6  Vt.  118 ;  Roberto  v.  Estate  of  Burton,  27  Vt.  396 ; 
Ewvng,  ear.  v.  Griswold,  43  Vt.  400 ;  Soule,  ear.  v.  Benton  et  al. 
44  Vt.  309.  It  will  be  noted  that  it  is  the  failure  to  present  or 
exhibit  the  claims,  by  the  party,  not  the  failure  to  report  by  the 
commissioners,  that  creates  the  bar.  McCollum  v.  Hinckley  et  al. 
9  Vt.  143  ;  Burgess  v.  Gates,  ears.  20  Vt.  326 ;  Dickey  v.  Cor- 
1x88,  admr.  41  Vt.  127. 

Another  answer  to  prosecutor's  technical  objection,  is,  that  his 
act,  his  agreement,  has  induced  the  commissioners  to  omit  to  re- 
port this  set-off  to  the  probate  court.  He  cannot  now  insist  upon 
this  omission,  in  bar  of  the  defendant's  claim.  It  would  not  be 
possible  to  have  a  case  where  the  law  of  estoppel  in  pais  could 
with  more  propriety  be  applied.  Hicks  ei  al.  v.  Cram  et  al.  17 
Vt.  449 ;  Strong  v.  Ellsworth,  26  Vt.  366  ;  Wooley  v.  Edson  et 
al  35  Vt.  214;  Manufacturers  Bank  v.  Scofield,  39  Vt.  590; 
Woodward,  admr.  v.  Cowdry  et  al.  41  Vt.  496 ;  Halloran  v.  Whit- 
comb,  43  Vt.  306 ;  Wheeler  v.  Willard,  44  Vt.  640.  The  funda- 
mental principal  upon  which  the  doctrine  of  estoppels  in  pais 
rests,  is  that  one  shall  be  bound  by  the  state  of  facts  which  he  has 
induced  another  to  act  upon.  Redfield,  Ch.  J.,  in  Strong  v. 
Ellsworth,  supra;  Nelson,  J.,  in  Welland  Canal  Co.  v.  Hatha- 
way, 8  Wend.  484 ;  Hicks  et  al.  v.  Cram  et  al.,  supra. 

George  Howe,  for  the  plaintiff. 

The  claim  presented  in  offset  is  barred.  Gen.  Sts.  ch.  53,  §9; 
Aldis,  J.,  in  Stearns  v.  admr.  of  Stearns,  30  Vt.  217.  Prom 
the  facts  reported,  it  is  obvious  that  there  was  no  allowance,  in  a 
legal  point  of  view,  of  the  claim  in  favor  of  the  estate  by  the  com- 
missioners. Lowry  v.  Stevens,  6  Vt.  113.  It  was  clearly  the 
duty  of  the  administratrix  to  have  presented  the  claim  in  favor  of 
the  estate  to  the  commissioners  for  their  action  upon  it.  It  was 
their  duty  to  ascertain  and  report  the  balance  to  the  probate  court, 
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and  the  reasons  why  this  was  not  done,  are  insufficient,  and  of  do 
importance. 

The  opinion  of  the  court  was  delivered  by 

Wheeler,  J.  The  condition  of  the  bond  declared  on  was  that 
the  defendant  Jane  E.  Gale  should  pay  and  discharge  all  debts 
and  charges  chargeable  on  the  estate  of  John  E.  Gale  of  which 
she  was  administratrix.  The  breach  assigned  is  that  a  claim  of 
twenty-eight  dollars  and  eighty-six  cents  was  allowed  by  the 
commissioners  of  claims,  to  the  prosecutor,  which  she  has  not 
paid.  The  report  of  the  referee  shows  that  this  claim  was  al- 
lowed, and  that  since  the  allowance,  it  has  not  been  paid  except 
to  the  extent  of  ten  dollars  by  the  use  of  the  horse  as  stated  in 
the  report.  The  report  shows,  however,  that  at  the  time  of  the 
allowance  of  the  plaintiff's  claim,  there  was  a  valid  claim  of 
twenty-four  dollars  eighty-four  cents  in  favor  of  the  estate  agaiost 
the  plaintiff,  and  that  he  had  a  further  valid  claim  of  twelve  dol- 
lars seventy-seven  cents  against  the  estate.  The  defendants  now 
insist  that  the  claim  in  favor  of  the  estate  was  so  allowed  by  the 
commissioners  that  it  was  in  fact  a  part  of  their  judgment,  and 
that  it  should  now  be  treated  as  an  offset  in  favor  of  the  estate 
allowed  by  them.  The  report  shows  that  the  referee  found  that 
claim  "to  have  been  allowed  by  the  commissioners  upon  said 
estate,  as  appears  by  their  indorsement  thereon."  Their  indorse- 
ment thereon  is,  "  allowed  the  within  bill  thirty-five  dollars  and 
eighty-four  cents  this  day,  May  27,  1871,"  which  is  signed  by  the 
commissioners.  The  report  further  shows  that  the  warrant  to  the 
commissioners  issued  from  the  probate  court,  November  27, 1869, 
and  was  returned  with  their  report,  July  7,  1870.  This  allow- 
ance, therefore,  was  made  several  months  after  all  power  of  the 
commissioners  to  act  upon  the  claim  had  come  to  an  end,  and  it 
was  wholly  nugatory  as  a  judgment.  This  claim  appears  to  have 
been  before  the  commissioners  while  they  had  power  over  ic,  and 
while  they  had  the  prosecutor's  claim  before  them ;  but  it  wis 
not  acted  upon  by  them,  and  the  parties  appear  to  have  agreed 
that  it  should  not  be.  The  administratrix  defendant  appears  to 
have  preferred  to  let  it  stand,  to  be  adjusted  in  some  other  way 
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between  her  and  the  prosecutor,  rather  than  to  have  it  passed 
upon  by  the  commissioners,  and  for  that  reason,  it  was  not  really 
presented  for  allowance,  or  if  presented,  was  withdrawn  by  her. 
The  statute,  ch.  53,  §  9,  Gen.  Sts.,  made  it  her  duty  to  present 
this  claim  in  offset,  unless  she  thought  it  necessary  to  commence 
an  action  upon  it  by  attachment  or  otherwise,  as  provided  in  §  17 
of  the  same  chapter.  She  is  not  now  seeking  to  enforce  it  by 
such  an  action,  and  there  is  nothing  in  the  eae>e  to  show  that  she 
has  ever  thought  such  an  action  necessary  in  order  to  enforce  it. 
She  is  seeking  in  this  action  to  have  it  adjusted  as  an  offset  to  the 
prosecutor's  claim,  just  as  she  might  then  have  had  it  adjusted  if 
she  had  chosen  to  have  done  so.  The  plaintiff's  other  claim 
could  have  been  adjusted  also  in  that  proceeding,  but  not  having 
been  presented  for  adjustment,  is  barred.  Ewiny  v.  Griswold, 
43  Vt.  400.  It  seems  to  have  been  the  intention  of  the  statutes 
upon  this  subject,  to  require  all  claims  between  estates  and  claim- 
ants, with  the  exception  mentioned,  to  be  adjusted  by  the  com- 
missioners, and  as  this  is  not  within  the  exception,  the  claims  not 
presented  to  and  acted  on  by  the  commissioners,  are,  by  the 
omission,  barred  from  being  claims  that  were  enforceable  for  or 
against  the  estate  afterwards.  The  administratrix  and  prosecu- 
tor appear  to  have  had  an  understanding  that  these  other  claims 
should  be  adjusted  between  them  in  some  way.  If  this  under- 
standing kept  the  claims  alive  so  that  they  could  be  made  subjects 
of  legal  remedy  in  any  way  between  the  administratrix  and  prose- 
cutor, it  would  be  between  them  as  persons,  and  not  in  these 
capacities.  The  litigation  between  the  prosecutor  and  the  estate 
the  administratrix  represented,  was  ended  when  the  claim  pre- 
sented to  the  commissioners  for  adjustment  had  been  adjusted  by 
them  and  their  allowance  had  been  returned  to  the  probate  court 
and  there  accepted.  This  proceeding  is  brought  to  enforce  that 
allowance,  and  so  far  as  the  claims  are  concerned,  the  allowance 
as  accepted  is  alone  to  be  looked  to.  Whether  these  persons 
have  any  remedy  between  themselves  on  account  of  the  under- 
standing between  them,  is  a  question  about  which  no  opinion  is 
now  expressed  or  intimation  given. 
Judgment  affirmed. 
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Rupus  Putnam  v  Hollts  McDougall  and  John  McDougall. 


Foreign  Judgment.     JEstoppel. 


In  trover  for  a  wagon,  it  appeared  that  S.  as  the  agent  of  the  plaintiff,  had 
of  the  wagon,  with  unlimited  authority  to  dispose  of  it  as  he  pleased,  and  was  to 
count  therefor  to  the  plaintiff;  that  he  took  the  wagon  to  Canada,  where  he  had 
formerly  resided,  to  sell,  and  there  called  it  his  own,  and  offered  to  sell  it  to  Uk 
defendants  in  payment  of  a  debt  he  owed  them;  that  the  defendants  seized  it  by 
garnishee  process  duly  issued  in  their  favor  against  S.,  obtained  judgment,  and  nU 
the  wagon  on  execution ;  all  which  proceedings  were  lawful  and  final  between  tie 
parties  to  that  suit,  and  estopped  the  plaintiff  from  any  remedy  in  the  Canadian 
courts.  S.  notified  the  plaintiff,  who  resided  in  Massachusetts,  of  the  seizure  of 
said  wagon,  and  the  plaintiff  had  time  and  opportunity  to  appear  and  assert  ■» 
claim  thereto,  but  did  not  do  so.  S.  was  not  domiciled  in  Canada,  and  did  not  ap- 
pear in  said  suit  for  any  purpose,  although  he  was  authorized  to  appear  as  the 
plaintiff's  agent,  and  assert  the  plaintiff's  claim  to  said  wagon.  Held,  thM  the 
plaintiff  was  not  bound  by  the  judgment  and  proceedings  of  the  Canadian  court* 
nor  estopped  by  the  conduct  of  S.  in  relation  to  the  wagon. 


Trover  for  a  wagon.     The  case  was  referred,  and  the  referee 
made  the  following  report : 

"  Asahel  P.  Squires,  a  brother-in-law  of  the  plaintiff,  had,  pre- 
viously to  1868,  resided  in  Stanstead,  Canada,  where  the  defend- 
ants then  resided  and  now  reside,  and  while  residing  there,  he  was 
unfortunate  in  the  loss  of  property  by  fire,  and  became  financially 
involved.  In  the  summer  of  1868,  he  leased  a  hotel  in  Colebrc  ok, 
N.  H.,  and  as  the  hotel  received  most  of  its  patronage  from  sum- 
mer boarders  from  cities  and  elsewhere,  it  was  indispensable  to 
success  that  a  livery  should  be  kept  with  it.  Not  having  means 
to  purchase  the  necessury  carriages  for  running  a  livery,  he  ap- 
plied to  the  plaintiff,  who  let  him  have  eight  hundred  dollars  to 
lay  out  in  carriages,,  and  the  carriages  were  to  be  the  plaintiff's 
property.  Squires  purchased  carriages  to  the  amount  of  the  eight 
hundred  dollars,  or  nearly  that,  and  used  them  in  his  livery  until 
snow  fell  in  the  fall  of  the  year.  In  December,  Squires  having 
disposed  of  his  lease  of  the  hotel  in  Colebrook,  the  plaintiff  gave 
him  a  power  of  attorney  to  dispose  of  the  property  purchased 
with  the  money  furnished  by  him.  Squires  sold  all  the  carriages 
except  the  one  in  controversy,  and  accounted  to  the  plaintiff  for 
the  proceeds.  The  wagon  in  controversy  was  taken  by  Squires 
to  Canada,  for  the  purpose  of  effecting  a  sale  of  it  there.    He 
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took  it  to  Coaticook,  and  left  it  at  the  hotel  of  Stephen  Davis  in 
the  care  of  one  William  Webster.  Ou  the  25th  of  June,  1869, 
the  wagon  was  seized  in  the  possession  of  said  Webster,  garnishee, 
by  process  duly  issued  in  the  circuit  court  in  and  for  the  county 
of  Stanstead,  in  the  District  of  St.  Francis,  and  Province  of  Que- 
bec, and  such  proceedings  were  had  that  judgment  was  rendered 
in  said  court  in  favor  of  the  defendants  in  this  case  against  the 
said  Squires,  and  on  the  11th  day  of  February,  1871,  a  writ  of 
venditioni  exponas  issued,  upon  which  said  wagon  was  sold  on  the 
8th  day  of  March,  1871,  by  George  Rogers,  bailiff,  and  the  pro- 
ceeds of  the  sale  applied  on  said  judgment.  Copies  of  the  pro- 
ceedings of  said  circuit  court  were  offered  as  evidence  by  the 
defendants,  to  the  reception  of  which  the  plaintiff  objected,  but 
they  were  received.  The  plaintiff  objected  for  the  reason  that 
the  judgment  and  proceedings  were  not  pleaded  in  bar  of  this  suit, 
as  well  as  for  any  and  all  cause  of  objection. 

"Joseph  Lee  Terrill,  of  Stanstead,  an  advocate  and  attorney 
practicing  in  Canada,  testified  that  from  his  personal  knowledge, 
and  from  the  inspection  of  the  copies  of  the  record  above  referred 
to,  the  proceedings  relating  to  seizure  and  sale  of  said  wagon 
were  correct,  and  in  accordance  with  the  laws  of  said  province. 
I  therefore  find  that  the  said  seizure,  judgment,  and  sale,  were 
lawful  and  final  as  between  the  parties  to  that  suit.  The  said 
Terrill  also  testified  with  regard  to  the  service  of  writs,  that  the 
law  required  that  the  writ  be  served  personally  upon  the  defend- 
ant, or  at  his  domicil,  if  he  has  one,  and  if  he  has  no  domicil,  and 
if  he  lives  beyond  the  jurisdiction  of  the  courts,  in  a  foreign  coun- 
try, by  advertisement  of  a  rule  granted  by  the  clerk  of  the  court 
in  vacation  or  by  the  judge%  in  term  time ;  that  service  under  a 
rale  calling  in  the  party  by  advertisement,  has  the  same  effect 
after  default  as  personal  service  has;  that  a  default  may  be 
removed  by  special  application  to  the  court,  supported  by  good 
grounds,  at  any  time  before  judgment,  but  not  alter,  if  rendered 
by  a  judge  in  term ;  that  the  records  show  that  the  wagon  was 
properly  ordered  to  be  turned  over  to  the  bailiff  to  be  sold,  pro- 
perly seized  by  the  court,  and  properly  advertised  by  the  bailiff, 
and  by  him  properly  sold.  Q.  by  defendants'  couusel.  '  Could 
McDougall  Brothers,  after  seizure  and  disclosure  of  the  garnishee, 
have  legally  delivered  the  wagon  to  any  third  person  claiming  to 
own  it  ?  A.  They  could  not.  Q.  Why  not  ?  A.  I  think  the 
copy  of  the  writ  of  %aisie  arret  in  this  cause,  is  sufficiently  explicit 
to  answer  this  question ;  that  the  property  being  in  the  hands  of 
the  court,  could  not  be  disposed  of  in  any  way  except  by  order 
of  the  court,  and  when  disposed  of  by  order  of  the  court,  as 
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the  papers  in  this  case  show,  was  conclusive  upon  all  parties. 
The  proceedings  settle   the  title.     AH  persons  having  any  in- 
terest in  property  seized,  are  bound,  by  our  laws,  to  appear  by 
intervention,  meaning  a  petition  presented  to  the  court  by  the 
party  claiming  ownership  and  seeking  the  setting  aside  of  the 
seizure,  at  any  time  before  issuing  the  writ  for  selling  the  pro- 
perty, or  by  an  opposition  in  writing,  sworn  to  by  the  claimant  or 
his  agent,  and  served  upon  the  officer  in  charge  of  the  writ,  at 
any  time  prior  to  the  sale,  and  in   no   other  manner  can  the 
property  seized  be  released  or  the  sale  thereof  stayed.    There  is 
a  provision  in  the  law  by  which  parties  claiming  to  have  an  in- 
terest in  the  property,  may  claim  their  interest,  or  a  portion 
thereof,  saving  the  costs  and  expenses  of  the  case,  by  delivering 
to  the  officer  who  effects  the  sale,  an  opposition  sworn  to  by  the 
claimant  or  his  agent,  at  any  time  prior  to  the  delivery  of  the 
money  to  the  plaintiff.     If  the  claimant  does  not  interfere  by  in- 
tervention or  opposition  in  the  manner  stated,  the  law  of  Canada 
leaves  the  title  to  the  property  where  the  court  places  it,  and  dis- 
charges the  party  in  whose  interest  the  sale  is  made,  from  liability 
to  any  person  whatever.'     I  find  the  law  and  practice  of  the  courts 
in  the  Province  of  Quebec  to  be  as  testified  to  by  said  Terrill, 
and  that  the  plaintiff  is  estopped  from  any  remedy  in  Canada 
courts.     I  further  find  that  the  plaintiff  was  notified  by  Squires  of 
the  seizure  of  said  wagon,  and  that  he  had  time  and  opportunity 
to  have  asserted  his  claim  under  the  laws  and  practice  of  said 
courts. 

"  While  I  find  that  said  wagon  was,  in  fact,  the  property  of 
this  plaintiff,  the  evidence  disclosed  that  Squires  was  accustomed 
to  call  it  and  the  other  carriages  of , the  plaintiff,  his  property; 
that  on  repeated  occasions  while  trying  to  sell  the  wagon  in  Can- 
ada, he  called  it  his,  and  that  he  so  called  it  to  the  garnishee  and 
others  when  at  the  hotel  of  said  Davis  in  Coaticook,  and  he  told 
Hollis  McDougall  on  this  occasion,  while  trying  to  sell  said  wagon, 
that  the  wagon  was  hie,  and  offered  to  sell  it  him  and  deduct  the 
sum  he  owed  McDougall  Bros,  from  the  price  of  the  wagon.  The 
plaintiff,  who  then  resided  in  Athol,  Mass.,  paid  very  little  atten- 
tion to  the  property,  never  in  fact  having  seen  it.  Having  foil 
confidence  in  Squires,  he  allowed  him,  under  the  authority  of  said 
power  of  attorney,  and  a  previous  one  of  more  limited  authority 
which  was  not  produced,  to  do  as  he  pleased  with  the  property, 
not  doubting  but  he  would  account  to  the  plaintiff  for  the  profits 
of  the  livery,  which  was  run  in  the  plaintiff's  name,  and  for  the 
proceeds  ol  the  carriages  sold,  or  pay  him  the  eight  hundred 
dollars,  and  7  3-10  per  cent,  interest  thereon,  which  was  all  the 
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plaintiff  required.    The  plaintiff,  by  said  Squires,  made  a  demand 
of  said  wagon  after  seizure  and  before  suit  brought. 

"  If  from  the  foregoing  facts  the  plaintiff  is  entitled  to  recover, 
I  find  that  the  wagon  was  worth  $125,  and  that  the  plaintiff  is 
entitled  to  recover  that  sum,  with  interest  from  the  25th  of  June, 
1869,  the  time  of  the  seizure,  amounting  to  $153.37." 

The  court,  at  the  April  term,  1873,  Barrett,  J.,  presiding, 
rendered  judgment  on  the  report  for  the  defendants,  pro  forma  ; 
to  which  the  plaintiff  excepted. 

Field  $  Tyler,  for  the  plaintiff. 

The  referee  finds  that  the  wagon  was  the  property  of  the  plain- 
tiff at  the  time  of  the  seizure  and  conversion  by  the  defendants. 
Copies  of  the  said  proceedings  in  the  Canadian  court  were  offered 
and  admitted  by  the  referee,  under  the  objection  of  the  plaintiff 
that  they  were  not  pleaded  in  bar  of  this  action.  We  claim  that 
the  referee  should  have  excluded  this  evidence.  Gen.  Sts.  ch.  30, 
§  32,  ch.  33,  §  15. 

Upon  the  facts  found,  that  the  property  belonged  to  the  plaintiff 
at  the  time  of  its  seizure  and  conversion,  and  that  he  was  not  and 
never  had  been  a  resident  citizen  of  Canada,  it  is  insisted  that  the 
seizure  and  conversion,  under  the  proceedings  instituted,  were  in 
violation  of  a  well-established  principle  of  the  common  law. 
u  No  sovereignty  can  extend  its  process  beyond  its  own  territorial 
limits,  to  subject  either  persons  or  property  to  its  judicial  decisions. 
Every  exertion  of  authority  of  this  sort  beyond  this  limit,  is  a 
mere  nullity,  and  incapable  of  binding  such  persons  or  property 
in  any  other  tribunal."  Picquet  v.  Swan,  5  Mason,  35 ;  Story 
Confl.  Laws,  ch.  14,  §  539.  In  Buchanan  v.  Mucker,  9  East,  192, 
Lord  Ellenborough  says :  "  The  Island  of  Tobago  could  not  pro- 
vide by  law  that  nailing  up  a  summons  on  the  court  house  door, 
should  be  obligatory  upon  defendants  who  were  subjects  of  other 
countries."  In  Bissell  v.  Briggs,  9  Mass.  461,  Parsons,  Ch.  J., 
decided,  that  in  order  to  entitle  a  judgment  rendered  in  any  court 
in  the  United  States,  to  full  faith  and  credit,  the  court  must  have 
had  jurisdiction  not  only  of  the  cause,  but  also  of  the  parties. 
We  insist  that,  to  entitle,  any  foreign  judgment  to  recognition  in 

61 


482  WINDHAM  COUNTY, 

Putnam  v.  McDongall  et  al. 

another  country,  it  is  indispensably  necessary  that  the  court  pro- 
nouncing the  judgment  should  have  jurisdiction  over  the  cause, 
over  the  thing,  and  over  the  parties.     Story  Confl.  Laws,  ch.  15, 
§§  585,  586,  588.     If  the  jurisdiction  fails  as  to  either,  it  is  treated 
as  a  mere  nullity,  having  no  obligation  and  entitled  to  no  respect 
beyond  the  domestic  tribunals ;  and  this  is  equally  true,  whether 
the  proceedings  are  in  rem  or  in  personam,  or  both.     Story  Confl. 
Laws,   supra;  Buchanan  v.  Mucker,  supra;  Bissell  v   Briggt, 
supra  ;  Shumway  v.  Slillman,  6  Wend.  447  ;   Woodward  v.  Trt- 
mere  et  al  6  Pick.  354 ;  Hall  v.   Williams,  6  Pick.  232 ;  Fergu- 
son v.  Mahon,  11  A.  &  E.  179;  Boston  India  Rubber  Factor]/*. 
Hoit,  14  Vt.   92 ;   Woodruff  v.   Taylor,  20  Vt.  65  ;  2  Parsons 
Cont.  120,  and  cases  cited.     In  proceedings  in  rem,  it  must  ap- 
pear that  the  parties  in  interest  had  notice,  and  an  opportunity  to 
appear   and   defend   their  interests.     Proceedings   by   creditors 
against  the  personal  property  of  their  debtor  in  the  hands  of  third 
persons,  or  against  debts  due  to  him  by  such  third  persons  (com- 
monly called  the  process  of  foreign  attachment,  or  garnishment,  or 
trustee  process),  are  also  treated  as  in  some  sense  proceedings  tn 
rem,  and  entitled  to  the  same  consideration.     In  this  last  class  of 
cases,  it  is  to  be  borne  in  mind  that  to  make  any  judgment  effect- 
ual, the  court  must  possess  and  exercise  a  rightful  jurisdiction 
over  the  res,  and  also  over  the  person  so  far  as  the  res  is  concerned, 
otherwise  it  will  be  disregarded.     Story  Confl.  Laws,  ch.  15,  §  592. 
The  fact  that  the  plaintiff  allowed  Squires  to  do  as  he  pleased 
with  the  property,  that  the  latter  called  it  his,  and  offered  to  sell 
it  to  the  defendants  and  turn  it  on  their  debt  against  him,  does  not 
impair  the  title  thereto  which  the  power  of  attorney  shows,  and 
the  referee  finds,  to  be  perfect  in  the  plaintiff.     Squires  did  not 
please  and  did  not  consent  that  the  property  should  be  taken  by 
this  process  to  pay  his  debt. 

Clarke  $  Raskins,  for  the  defendants. 

Counsel  for  the  plaintiff  insist  that  exhibits  numbered  from  1  to 
12  inclusive,  offered  in  evidence  on  the  trial,  by  the  defendants, 
were  improperly  received  by  the  referee,  for  the  reason  *4  thai 
the  judgment  and  proceedings  (evidence  by  said  exhibits)  were 
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not  pleaded  in  bar  of  this  suit,  as  well  as  for  any  and  all  cause  of 
objection." 

We  understand  the  rule  of  law  to  be  well  settled  by  repeated 
adjudications  in  this  state,  that  the  defendant  may  interpose  any 
defence  to  the  plaintiff's  right  of  action,  before  the  referee,  that 
he  could  interpose  if  the  case  were  on  trial  in  the  county  court, 
under  any  form  of  pleading  that  would  be  an  appropriate  answer 
to  the  alleged  cause  of  action,  and  that  the  entire  cause  is  to  be 
tried  upon  its  merits,  and  not  upon  any  particular  issue  made  by 
the  pleadings.  Eddy  v.  Sprague,  10  Vt.  216  ;  Clifford  v.  Rich- 
ard*™, 18  Vt.  620  ;  Hicks  v.  Cottrill,  25  Vt.  80 ;  Briggs  v.  Oakes 
et  al.  26  Vt.  138  ;  Fulton  v.  Wiley,  32  Vt.  762  ;  Cook  v.  Car- 
pewter  et  al.  34  Vt.  121 ;  Carter  v.  Howard,  39  Vt.  106  ;  Howard 
v.  Black,  42  Vt.  258.  Again,  we  contend  that  the  question  as  to 
whether  the  referee  erred  in  admitting  said  copies  of  record,  is 
not  properly  before  this  court,  inasmuch  as  no  exceptions  were 
filed  by  the  plaintiff  in  the  court  below  to  the  report,  but  only  to 
the  judgment  upon  the  report. 

We  understand  the  rule  of  law  to  be,  that  where  the  real  objec- 
tion is  that  the  referee  received  improper  testimony,  the  question 
should  be  raised  by  counsel  in  the  county  court,  the  attention  of 
the  court  should  be  called  to  it  by  a  special  exception,  or  a  motion 
to  recommit,  and  the  record  should  show  affirmatively  that  it  was 
insisted  on  in  the  county  court,  and  was  determined  against  the 
excepting  party.  George  v.  School  District,  20  Vt.  495  ;  Ami- 
down  £  Co.  v.  Osgood  et  al.  24  Vt.  278  ;  Perry  v.  Whitney,  30 
Vt.  390  ;  Johnson,  admr.  v.  Dexter,  37  Vt.  64 ;  Ghraham  v.  Stiles, 
38  Vt.  578. 

Conceding  the  fact  to  be  as  found  by  the  referee,  that  the  plain- 
tiff really  owned  the  wagon  in  controversy ;  still,  we  insist  that 
the  plaintiff  should  be  held  bound  by  the  acts  and  representations 
of  Squires  in  the  premises.  The  plaintiff  permitted  Squires  to 
take  this  wagon  into  a  foreign  country,  among  Squires's  individual 
creditors,  and  to  offer  it  in  payment  of  his  individual  debts,  to 
treat  it  as  his  own,  to  call  it  his  properly — in  short  to  do  with  it 
as  he  pleased.  If  then  the  plaintiff  through  the  agency  of  Squires, 
induced  the  defendants  to  do  what  they  did  in  the  way  of  collect- 
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ing  their  debt  of  Squires,  and  in  so  doing  this  wagon  was  seized 
and  disposed  of  in  the  manner  detailed,  then  we  say,  as  against 
the  defendants,  the  plaintiff  has  no  remedy,  and  ought  not  to  hart. 

The  case  shows  that  the  plaintiff  had  timely  notice  of  die  pro- 
ceedings then  pending  in  the  courts  of  Canada,  and  did  not,  cither 
by  himself  or  his  agent  Squires,  interpose  ;  that  in  consequence 
of  the  false  representations  made  by  Squires  as  to  his  absolute 
ownership  of  the  property,  without  disclosing  that  he  was  there 
in  the  capacity  of  an  agent  for  any  one,  or  for  any  purpose,  these 
defendants  have  been  put  to  great  trouble  and  expense  and  hate 
suffered  serious  injury.  This  being  so,  that  under  all  the  circum- 
stances of  this  case  as  detailed  in  the  bill  of  exceptions,  the  plain- 
tiff should  be  held  implicated  to  the  fullest  extent  in  whatever 
Squires  said  or  did,  and  should  be  unconditionally  bound  by  his 
declarations.  Story  Agency,  §§  91,  93, 127,  note  2  ;  Fitzsimmom 
v.  Joslin,  21  Vt.  129 ;  Barber  v.  Britton  $  Hall,  26  Vt  112 ; 
Burt  v.  Palmer,  13  Petersd.  Abr.  518 ;  Peto  v.  Hague,  lb.  518; 
Piekard  v.  Sears  et  aL  6  A.  &  E.  469 ;  Cody  v.  Owen,  34 
Vt.  598. 

If  plaintiff  is  estopped  in  Canada,  by  the  proceedings  of  the 
court  there,  he  has  no  remedy  here.  The  trustee  or  garnishee  pro- 
cess was  wholly  unknown  at  common  law ;  it  is  a  proceeding  author- 
ized and  regulated  by  statute,  and  is  in  a  certain  sense  a  proceeding 
in  rem.  Huntington  v.  Bishop  $  Tr.  5  Vt.  183;  Woodruff 'v.  Tqjbr, 
20  Vt.  65  ;  Story  Confl.  Laws,  §  592  a.  "  A  nation  within  whose 
territory  any  personal  property  is  actually  situate,  has  as  entire 
dominion  over  it  while  therein,  in  point  of  sovereignty  and  juris- 
diction, as  it  has  over  immovablo  property  situate  there."  "  What- 
ever the  court  settles  as  to  the  right  or  title,  or  whatever  disposi- 
tion it  makes  of  the  property  by  sale,  revendication,  transfer,  or 
other  act,  will  be  held  valid  in  every  other  country  where  the 
same  question  comes  directly  or  indirectly  in  judgment  before  any 
other  foreign  tribunal."  Story  Confl.  Laws,  §§  550,  591,  592, 
592  a,  593 ;  Bissell  v.  Briggs,  438,  supra ;  Hull  v.  Blak*,  IS 
Mass.  152  ;  Woodruff  v.  Taylor,  supra.  The  referee  finds,  that 
under  the  laws  of  Canada,  Squires  had  such  notice  by  virtue  of 
the  proceedings  in  their  courts,  as  to  make  the  judgment  lawful 
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and  conclusive  everywhere  as  to  him.  In  law,  the  principal  and 
agent  are  considered  one  and  the  same  person,  and  therefore  notice 
to  the  agent  is  notice  to  the  principal.  Caldwell  v.  Ball,  18 
Petered.  Abr.  511 ;  Fitzherbert  v.  Walker,  lb.  514.  This  being 
so,  the  courts  of  this  state  will  leave  the  title  to  the  property  in 
controversy  where  the  court,  within  whose  jurisdiction  the  prop- 
erty was  situated,  placed  it. 

The  opinion  of  the  court  was  delivered  by 

Boss,  J.  The  power  of  attorney  given  by  the  plaintiff  to 
Asahel  P.  Squires,  was  sufficiently  broad  in  the  language  used,  to 
empower  said  Squires  to  have  appeared  for  the  plaintiff,  and  to 
have  litigated  the  plaintiff's  right  to  the  wagon  in  controversy,  in 
the  proceedings  in  favor  of  the  defendants  in  Canada.  But  he 
did  not  do  so,  nor  undertake  to  do  so,  nor  did  the  Canadian  court 
undertake  in  any  way  to  bring  the  plaintiff,  or  Squires  as  his 
appointed  attorney,  before  it,  nor  to  adjudicate  the  plaintiff's  right 
to  the  wagon  in  controversy.  Hence,  except  to  show  that  the 
wagon  was  rightfully  in  Canada  with  the  consent  of  the  plain- 
tiff, the  consideration  of  the  power  of  attorney  can  be  laid  out  of 
the  case.  It  need  not  be  considered  in  reference  to  the  notice 
Squires  had  of  the  proceedings  in  favor  of  the  defendants  in  the 
Canadian  court,  for  the  case  finds  that  the  plaintiff,  through 
Squires,  had  actual  notice  of  those  proceedings.  The  plaintiff, 
although  he  had  notice  of  the  proceedings  in  the  court  in  Canada, 
was  under  no  obligation  to  volunteer  to  make  himself  a  party  to 
those  proceedings ;  neither  was  he  bound  to  have  submitted  him- 
self to  the  jurisdiction  of  that  court,  if  it  had  endeavored  to  have 
made  him  a  party  to  those  proceedings,  and  had  given  him  notice 
thereof  through  Squires.  Price  v.  Hickok,  39  Yt.  292,  and  case 
cited  in  the  opinion.  He  owed  no  allegiance  to  the  laws  of 
Canada.  The  Canadian  court  had,  and  could  have,  no  jurisdic- 
tion over  the  person  of  the  plaintiff,  except  such  as  he  might 
volunteer  to  give  it.  There  being  no  duty  resting  upon  the  plain- 
tiff to  submit  the  determination  of  his  right  to  the  wagon  in  con- 
troversy to  the  Canadian  court,  and  that  court  having  no  power 
to  compel  him  to  do  so,  he  could,  though  notified,  refrain  from 
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participating  in  those  proceedings  by  setting  up  his  claim  to  the 
wagon  and  having  it  therein  adjudicated,  with  perfect  impunity. 
Being  under  no  legal  nor  moral  obligation  to  speak  in  those  pro- 
ceedings, his  silence  in  regard  to  his  claim  to  the  wagon,  or 
failure  to  make  himself  a  party  to  those  proceedings,  cannot  pre- 
judice his  rights  now.  A  man's  silence  in  regard  to  his  rights  to 
property  can  never  affect  him  adversely,  unless  at  the  time  he 
was  silent  there  was  resting  upon  him  a  duty  to  make  those  rights 
known.  The  case  is  barren  of  any  facts  essential  to  make  the 
proceedings  in  the  Canadian  court  an  estoppel  in  pati  upon  the 
right  of  the  plaintiff  to  recover  for  the  wagon.  Stripped  of  these 
two  elements,  the  case  is  entirely  within  the  law  enunciated  in 
Woodruff  v.  Taylor,  20  Vt.  65.  That  case  was  twice  argued, 
well  considered,  and  concurred  in  by  all  the  members  of  the  court 
It  is  sustained  by  numerous  decisions  in  this  and  other  countries. 
It  adjudicated  in  reference  to  the  binding  force  of  a  judgment  and 
sale  of  property  under  the  same  laws  of  Canada  under  which  the 
judgment  and  sale  in  favor  of  the  defendants  was  procured.  We 
have  no  inclination  to  attempt  to  disturb  the  law  announced  in 
that  case,  and  it  must  control  the  decision  of  this  case.  The  pro 
/orrna  judgment  of  the  county  court  is  reversed,  and  judgment 
rendered  for  the  plaintiff  to  recover  the  sum  of  $125,  with  interest 
thereon  from  the  25th  of  June,  1869,  and  his  costs. 


Joseph  W.  Small  v.  Francis  P.  Ball  and  Orick  Ball. 
Trespass.     Master  and  Servant.     Evidence. 

The  plaintiff  owned  the  northerly  part  of  lot  No.  9,  which  adjoined  lot  No.  10,  owned 
by  H.  H.  sold  some  ash  timber  standing  on  his  lot,  to  one  of  the  defendants,  to  be 
worked  into  scythe  snath9,  and  then  sold  the  lot  to  F.,  reserving  said  timber.  After- 
wards, said  defendant  hired  B.,  the  other  defendant,  to  cat  the  timber  so  paxtittMd, 
and  split  and  shave  the  same  into  scythe  sticks,  and  advised  him  to  employ  F.,  the 
owner  of  the  land,  to  cut  and  haul  out  the  trees,  as  that  would  save  any  trouble 
about  breaking  down  and  injuring  other  timber;  and  B.  employed  F.  accordingly. 
B.  was  unacquainted  with  the  lines  of  said  lots,  the  division  line  of  which  was  ia 
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(act  in  dispute,  and  was  unacquainted  with  the  locality  where  said  timber  was,  and 
it  was  not  pointed  out  or  particularly  described  to  him  by  the  other  defendant. 
B.  relied  upon  F.  to  cut  the  timber  in  the  right  place,  but  no  particular  directions 
were  given  F.  where  to  cut  the  timber.  F.,  undesignedly,  cut  some  timber  on  the 
plaintiff's  land,  and  such  timber  was  received  and  used  by  the  first  named  defend- 
ant, and  F.  was  paid  for  cutting  the  same.  Neither  defendant  knew  F.  had  cut 
timber  on  the  plaintiff's  land,  until  after  this  suit  was  commenced,  and  after  the 
Umber  had  been  shipped  to  market  Held,  that  the  defendants  were  liable  in  tres- 
pass for  the  timber  thus  cut  on  the  plaintiff's  land. 

The  question  was  whether  the  north-east  corner  of  No.  9  was  a  certain  stake  and  stones, 
or  what  was  called  the  "I.  N.  P."  corner,  22  rods  further  south.  The  defendants 
claimed  the  latter,  the  plaintiff  the  former.  The  defendants  introduced  a  witness 
who  once  owned  No.  9,  and  lived  near  it  twelve  years,  who  testified  that  he  knew 
where  they  called  the  north-east  corner  and  the  south-east  corner  of  said  lot;  that 
the  south-east  corner  was  a  stake  and  stones,  and  he  thought  the  north-east  corner 
was  when  he  first  knew  it;  that  he  was  upon  the  ground  a  few  days  before  he  tes- 
tified, and  thought  he  could  go  right  to  the  north-east  corner  when  the  ground  was 
bare;  that  he  was  taken  to  the  corner  called  the  stone  corner,  but  he  did  not  think 
he  ever  saw  that  before;  that  he  was  then  taken  to  the  "  I.  N.  P."  corner.  The  de- 
fendants then  put  the  following  question  to  the  witness:  "  From  your  knowledge  of 
lot  No.  9,  the  lines  and  corners  and  the  surroundings  of  the  corners  when  you  lived 
in  that  vicinity  and  owned  that  lot,  and  from  your  recent  visit  to  the  lot  and  the 
examination  you  made,  where  was  the  stake-and-stones  north-east  corner  you  speak 
of  existing  when  you  owned  the  lot,  in  reference  to  the  'I.  N.  P.'  corner?"  A. 
"  If  I  had  gone  there  alone,  I  should  have  looked  for  a  corner  about  a  rod  or  two 
south  of  the  "  I.  N.  P. "  corner.  If  the  ground  had  been  bare,  I  could  have  told  better ; 
the  snow  was  some  three  feet  deep;  some  tops  in  there;  taking  the  snow  and  tops, 
it  didn't  look  as  I  expected  it  would."  The  referee  found  the  "  I.  N.  P."  corner  to 
be  the  true  corner.    Held,  that  said  question  and  answer  were  admissible. 

Trespass  qua.  clau.  The  case  was  referred,  and  the  referee 
made  the  following  report : 

u  The  plaintiff  owned  the  northerly  portion  of  lot  No.  9  in  the 
third  range  of  lots  in  the  town  of  Stratton,  having  purchased  said 
lot  on  August  14,  1869  G.  0.  Holdeu  then  owned  lot  10  in  the 
same  range,  lying  northerly  of  and  adjoining  lot  9.  In  the  sum- 
mer or  fall  of  1869,  Holden  sold  a  quantity  of  ash  timber  stand- 
ing on  lot  10,  to  the  defendant  Francis  P.  Ball,  and  subsequently 
sold  the  lot  to  Lewis  Foot,  reserving  said  timber.  The  said 
Francis  purchased  said  timber  to  work  into  scythe  snaths,  and 
employed  the  defendant,  Orick  Ball,  in  the  summer  of  1870,  to 
cut  it,  and  split  and  shave  the  same  into  scythe  sticks,  and  advised 
him  to  employ  the  owner  of  the  land  to  cut  and  haul  out  the  trees, 
as  that  would  save  any  difficulty  that  might  arise  from  breaking 
down  and  injuring  other  timber.  The  agreement  with  Orick  was, 
that  he  was  to  cut  the  timber  that  the  said  Francis  purchased  of 
said  Holden.     Orick  was  unacquainted  with  the  locality  where 
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the  timber  was,  and  it  was  not  pointed  oat  or  particularly  de- 
scribed to  him  by  Francis.  Having  made  the  contract  to  get  oat 
said  scythe  sticks,  Orick  made  an  agreement  with  said  Foot,  who 
then  owned  the  land  on  which  the  timber  stood,  to  cut  and  haul 
the  same  out  to  a  suitable  place  near  by,  where  it  was  split  and 
shaved.  As  the  said  Orick  was  unacquainted  with  the  lot  Unas, 
he  relied  upon  Foot  to  cut  the  timber  upon  the  land  Foot  then 
owned,  and  not  elsewhere.  No  particular  directions  were  given 
to  Foot,  as  to  where  the  timber  was  to  be  cut.  Foot  did,  though 
not  designedly,  cut  some  trees  on  the  lot  belonging  to  the  plain- 
tiff ;  and  the  timber  which  he  cut  was  all  received  and  used  br 
the  said  Francis,  and  the  said  Foot  was  paid  by  said  Orick  for 
cutting  the  same.  Neither  of  the  defendants  knew  that  Foot  had 
cut  over  on  the  plaintiff's  land,  until  the  service  of  the  writ  in  this 
suit,  and  after  the  timber  and  scythe  sticks  had  been  removed  and 
transported  to  Springfield,  or  elsewhere,  to  be  finished. 

"  Two  lines  running  westerly  from  the  north-east  corner  of  the 
plaintiff's  lot,  were  claimed  and  contended  for.  The  plaintiff 
insisted  that  the  line  ran  west  from  a  pile  of  stones,  called  on  the 
the  trial  the  stone  corner,  and  so  indicated  on  plans  used  by  the 
parties ;  and  the  defendants'  claimed  and  insisted  that  the  corner 
called  the  I.  N.  Pike  corner,  was  the  true  corner,  and  that  lots  9 
and  10  were  bounded  by  a  line  starting  from  that  corner.  There 
is  considerable  doubt  from  the  evidence,  which  of  the  two  lines  or 
corners  is  the  correct  one ;  but  I  think  the  evidence  preponder- 
ates in  favor  of  the  I.  N .  Pike  corner,  so  called,  which  is  22  rods 
south  of  the  stone  corner.  I  therefore  find  a  line  running  west- 
erly from  the  I.  N.  Pike  corner  to  be  the  true  line  between  said 
lots,  and  that  the  said  Foot  cut  south  of  this  line,  and  upon  the 
plaintiffs  land,  thirty-five  ash  trees,  which  I  find  were  worth 
twelve  dollars,  and  that  the  plaintiff  is  entitled  to  recover  that 
sum,  and  interest  thereon  from  August  1,  1870,  making  the 
sum  of  $13.94,  subject  to  the  opinion  of  the  court  upon  the  ftcto 

reported. 

******* 

"  William  S.  Styles  was  called  as  a  witness  on  the  part  of  the 
defendants,  and  testified  that  he  had  resided  in  Stratton  near  the 
disputed  territory — moved  from  there  18  years  ago;  that  he 
lived  near  the  land,  on  the  farm  that  Foot  now  owns,  twelve 
years ;  that  a  little  while  before  he  left  there,  he  sold  it  to  Mr. 
Holden ;  that  he  knew  lot  No.  9— the  Small  and  Ellis  lot ;  that 
he  knew  where  they  called  the  north-east  corner  and  south-east 
corner  of  said  lot ;  that  he  once  owned  the  whole  lot — purchased 
it  in  1847  and  sold  the  south  part  to  Ellis  in  1852 ;  that  the  south- 
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east  corner  was  a  stake  and  stones,  and  he  thought  the  north-east 
corner  was  a  stake  and  stones  when  he  first  knew  it ;  that  he  was 
there  a  few  days  ago,  and  that  he  thought  he  could  go  right  to  the 
north-east  corner  when  the  ground  was  bare ;  that  he  was  taken  to 
the  corner  called  the  stone  corner,  but  he  did  not  think  he  ever  saw 
that  corner  before ;  that  he  was  then  taken  to  the  I.  N.  Pike  corner. 
The  defendants'  counsel  then  put  the  following  question  to  the  wit- 
ness: 'From  your  knowledge  of  lot  No.  9,  the  lines  and  corners 
and  the  surroundings  of  the  corners  when  you  lived  in  that  vicinity 
and  owned  that  lot,  and  from  your  recent  visit  to  the  lot  and  the 
examination  you  made,  where  was  the  stake  and  stones  north-east 
corner  you  speak  of  existing  when  you  owned  the  lot,  in  refer- 
ence to  the  I.  N.  Pike  corner  ? '  A.  *  If  I  had  gone  there  alone, 
I  should  have  looked  for  a  corner  about  a  rod  or  two  south  of 
the  I.  N.  Pike  corner.  If  the  ground  had  been  bare,  I  could  have 
told  better ;  the  snow  was  some  three  feet  deep ;  some  tops  in 
there ;  taking  the  snow  and  the  tops,  it  didn't  look  as  I  expected 
it  would.'  This  question  and  answer  were  objected  to,  and  re- 
ceived under  objection." 

The  court,  at  the  April  term,  1873,  Barrett,  J.,  presiding, 
rendered  judgment  on  the  report,  pro  forma,  for  the  defendants; 
to  which  plaintiff  excepted. 

C.  N.  Davenport,  for  the  plaintiff. 

The  cutting  of  thirty-five  ash  trees  upon  the  plaintiff's  land, 
though  uninclosed,  without  his  consent,  was  an  act  of  trespass. 
Whoever  directed,  counseled,  advised,  aided,  or  took  the  benefit 
of  it  when  done,  is  equally  a  trespasser  with  him  who  applied 
the  axe,  or  hauled  the  timber  from  the  close.  Nor  is  it  material 
that  the  acts  complained  of  were  not  designedly  done  by  the  de- 
fendants or  their  servant.  Where  the  act  is  unlawful,  the  motive 
or  intent  is  never  material,  civiliter.  1  Chit.  PI.  147,  205 ;  2 
Greenl.  Ev.  §  621 ;  1  Swift's  Dig.  514 ;  Higginson  v.  York,  5 
Mass.  341 ;  Cole  v.  Fisher,  11  Mass.  137  ;  Williams  v.  Sheldon, 
10  Wend.  654 ;  Leame  v.  Bray,  3  East,  593 ;  Covell  v.  Laming, 
1  Gamp.  497 ;  Underwood  v.  Hewson,  1  Stra.  596 ;  Bac.  Abr. 
Trespass,  P. ;  May  v.  Bliss  et  al.  22  Vt.  477  ;  Bill  v.  Morey,  26 
Vt.  178 ;  Lang  don  et  al.  v.  Bruce,  27  Vt.  657  ;  Andrus  v.  How- 
ard, 36  Vt.  248. 
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The  relation  of  Foot  to  the  defendants  was  that  of  a  servant  or 
agent,  and  which,  is  not  material,  for  the  consequences  of  the 
relation  are  the  same  in  this  respect.  The  master  or  principal  is 
liable  for  every  act  done  by  the  servant  or  agent  in  the  course  ol 
his  employment.  The  universal  rule  is,  that  whether  the  act  ol 
the  servant  or  agent  be  of  omission  or  commission,  whether  hfc 
negligence,  fraud,  deceit,  or  even  willful  misconduct,  occasion  the 
injury,  so  long  as  it  be  done  in  the  course  of  his  employment,  hi> 
master  or  principal  is  responsible  in  damages  to  third  persons.  1 
Bl.  Com.  430;  Reeve  Dom.  Rcl.  356;  Sch.  Dom.  Rel.  636; 
Story  Agency,  §§  452,  454  ;  Sherman  &  Redf.  Negl.  §§  65,  68,  n. 
5 ;  Orinnell  v.  Phillips,  1  Mass.  535 ;  Southwick  v.  E$U$,  i 
Gush.  385 ;  Bush  v.  Steinman,  1  B.  &  P.  404 ;  Waland  v.  Elkm, 
1  Stark.  272 ;  Andrus  v.  Howard,  supra.  All  the  cases  wherr 
the  master  or  principal  has  been  held  excused  for  the  acts  of  tot 
servant  or  agent,  will  be  found,  upon  examination,  to  be  cases 
where  the  latter  were  acting  outside  the  course  of  the  employment 
or  scope  of  the  agency. 

The  question  put  by  the  defendants'  counsel  to  Styles,  was  im- 
properly admitted.  It  called  for  the  witness's  opinion  of  the 
authenticity  of  the  I.  N.  Pike  corner,  which  the  referee  found  to 
be  the  correct  one.  How  much  that  finding  was  induced  bj 
Styles's  opinion  that  the  true  corner  was  within  a  rod  or  two  of 
the  Pike  corner,  it  is  impossible  to  say.  If  the  evidence  was  im 
proper,  it  should  have  been  excluded.  Oakes  v.  Wcuton,  15 
Vt.  430. 

C.  B.  Eddy,  for  the  defendants. 

The  testimony  of  William  S.  Styles  was  admissible. 

Upon  the  facts  reported,  the  defendants  are  entitled  to  the  judg- 
ment of  the  court  below.  Neither  of  defendants  entered  upon 
land  of  the  plaintiff;  neither  of  them  cut  or  drew  away  any  tint 
ber  therefrom ;  they  did  not  authorize  Foot  to  do  so.  The  act  ol 
Foot  was  not  the  natural  and  probable  result  of  directions  given 
to  him  by  them.  No  directions  that  they  ought  to  have  given, 
were  neglected  to  be  given.  They  did  not  adopt  or  assent  to  the 
act.    Previous  to  the  commencement  of  this  suit,  they  did  sot 
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know  that  the  act  had  been  done.  The  relation  of  master  and 
servant  did  not  exist  between  the  defendants  and  Foot,  in  the  sense 

* 

necessary  to  make  them  liable  for  the  trespass  of  Foot,  committed 
under  the  circumstances  found  by  the  referee.  Clark  v.  Vt.  £ 
Canada  R.  R.  Co.  28  Vt.  103 ;  Cuff  v.  Newark  $  N.  Y.  R.  R. 
Co.  et  al.  18  Am.  L.  Reg.  541 :  O'Rourke  v.  Hart,  11  Am.  L. 
Beg.  567.  Foot  was  a  subcontractor,  and  not  the  servant  of 
either  of  the  defendants. 

If  we  assume  the  relation  of  master  and  servant  did  exist  be- 
tween Orick  and  Foot,  then  we  say,  in  order  to  make  Orick  liable, 
it  must  appear,  as  stated  by  Alois,  J.,  in  Andrus  v.  Howard,  36 
Vt.  251,  that  the  act  was  done,  1st,  "  by  the  express  command  of 
the  master  "  ;  or,  2d,  "  that  it  was  the  natural  and  probable  re- 
sult of  orders  given  to  the  servant "  ;  or,  3d,  "  that  the  act  .was 
done  by  the  servant  in  the  business  of  the  master,  which  the  ser- 
vant was  expected  to  do,  and  while  he  was  acting  in  good  faith, 
and  in  the  exercise  of  ordinary  care,"  Ac.  The  case  at  bar  has 
none  of  these  elements,  and  does  not  fall  within  the  doctrine  of 
Andrus  v.  Howard,  nor  within  that  of  May  v.  Bliss  et  al.  22 
Vt.  477. 

The  opinion  of  the  court  was  delivered  by 

Pi erp oi nt,  Ch.  J.  It  appears  from  the  report  of  the  referee 
that  in  1869  one  Holden  was  the  owner  of  lot  No.  10  in  Stratton, 
and  the  plaintiff  was  the  owner  of  lot  No.  9  adjoining ;  that  Hol- 
den sold  a  quantity  of  ash  timber  standing  on  No.  10  to  said  F.  P. 
Ball,  to  be  cut  and  taken  off  by  Ball.  After  the  sale  of  said  tim- 
ber, Holden  sold  lot  10  to  one  Foot,  reserving  Ball's  right  to  the 
said  timber.  Said  F.  P.  Ball  then  made  an  arrangement  with  his 
brother  Orick  to  cut  and  draw  out  said  timber  for  him  and  split 
it,  preparatory  to  its  being  made  into  scythe  snaths,  advising  him, 
Orick,  at  the  same  time  to  get  Foot  to  cut  and  draw  out  the  tim- 
ber, so  as  to  avoid  any  difficulty  that  might  otherwise  arise  from 
breaking  down  and  injuring  other  timber  standing  on  the  land. 
Orick  made  the  arrangement  with  Foot,  who  proceeded  to  cut  the 
timber  for  the  defendants.  At  this  time,  neither  of  the  parties 
knew  where  the  line  between  lots  9  and  10  was — in  fact,  it  was  in 
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dispute.  In  cutting  this  timber  for  the  defendants,  Foot  igno- 
rantly  cut  a  number  of  ash  trees  that  were  standing  on  the  plain- 
tiffs land,  and  drew  them  out  for  the  defendants,  who  received 
and  used  them,  supposing  them  to  be  a  part  of  F.  P.  Ball's 
purchase ;  and  it  is  for  this  trespass  that  this  action  is  brought 

That  Foot  would  be  liable,  is  not  questioned ;  but  these  defend- 
ants insist  that  they  are  not  liable  in  this  action  for  the  trespass 
committed  by  Foot. 

From  the  facts  reported,  we  think  that  it  is  quite  manifest  that  in 
cutting  the  timber,  Foot  acted  simply  as  the  agent  or  servant  of 
the  defendants.     He  had  no  interest  in  the  timber,  and  no  right 
or  authority  to  cut  or  interfere  with  it,  except  such  as  he  derived 
from  the  employment  by  the  defendants  ;  and  stood  in  the  same 
relation  to  the  timber,  and  the  defendants,  that  he  would  have 
stood  in,  if  the  timber  had  been  standing  on  another  man's  land. 
The  defendants  did  not  know  where  the  lines  of  the  lot  were,  hot 
supposed  Foot  did  ;  and,  instead  of  pointing  out  the  timber  or  the 
line,  to  Foot,  they  left  it  to  him  to  determine ;  and  they  arc  as 
much  responsible  for  Foot's  mistake  in  the  matter,  as  though  they 
had  made  it  themselves.    Foot  was  employed  by  Orick  Ball  upon 
the  suggestion  of  F.  P.  Ball,  and  understood  that  he  was  cutting 
and  getting  out  F.  P.  Ball's  timber,  and  in  doing  what  he  did,  he 
was  acting  simply  as  the  servant  of  the  defendants,  and  was  act- 
ing strictly  within  the  scope  of  his  employment.     When  cutting 
the  trees  in  question,  he  supposed  he  was  cutting  F.  P.  Ball's 
trees,  and  cut  them  as  the  servant  of  the  defendants.     He  did  not 
willfully  go  outside  of  his  employment  to  do  an  unlawful  act. 

We  think  this  case  comes  strictly  within  the  principle  recognized 
by  this  court  in  May  v.  Bliss,  22  Vt.  477,  and  Andrus  v.  Howard* 
36  Vt.  248.  This  principle  is  not  at  variance  with  the  case  of 
Clark  v.  Vt.  £  Canada  It.  It.  Co.  relied  upon  by  defendants. 
In  that  case,  the  act  complained  of  was  not  done  by  the  employes 
in  the  course  of  their  employment,  but  was  entirely  outside  of  it, 
and  off  the  line  of  the  road  on  which  they  were  employed,  and 
the  act  of  leaving  down  the  bars  of  Clark  was  when  they  were 
going  across  Clark's  field  for  water  for  their  families,  and  to 
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drink — a  matter  that  had  no  direct  connection  with  the  work  they 
were  employed  to  perform. 

We  think  there  was  no  error  in  admitting  the  testimony  of  Styles. 
The  pro-forma  judgment  of  the  county  court  is  reversed,  and 
judgment  for  the  plaintiff  for  the  value  of  the  timber  cut,  as  found 
by  the  referee,  with  interest  and  cost. 


The  State  op  Vebmont  v.  Lewis  C.  Lovell. 

9 

Intoxicating  Liquor*. 

The  form  of  complaint  against  a  manufacturer  of  intoxicating  liquor,  prescribed  by 
§  28,  ch.  94,  of  the  Gen.  Sts.}  is  sufficient. 

One  may  not  distill  cider  brandy  in  this  state,  for  his  own  use,  or  to  sell  according  to 
law.  Our  statute  prohibits  the  manufacture  of  distilled  liquor,  and  is  not  in  con- 
flict with  any  provision  of  the  constitution  of  this  state,  nor  of  the  United  States. 

This  was  a  grand  juror's  complaint  for  being  a  manufacturer 
of  intoxicating  liquor  contrary  to  §  18,  ch.  94,  of  the  Gen.  Sts. 
The  complaint-was  in  the  form  prescribed  by  §  28  of  said  chapter. 
Plea,  not  guilty,  and  trial  by  jury,  September  term,  1878,  Bab- 
bitt, J.,  presiding. 

The  evidence  on  the  part  of  the  state  tended  to  show  that  the 
respondent,  in  connection  with  one  White,  deceased,  had,  pre- 
vious to  the  2d  day  of  August,  1873,  distilled  at  Rockingham,  in 
the  county  of  Windham,  six  or  seven  barrels  of  cider  brandy ; 
that  the  same  was  in  a  distillery  on  said  2d  day  of  August,  when 
it  was  seized  by  sheriff  Phelps  by  virtue  of  a  warrant  issued  under 
§  22  of  the  said  chapter.  The .  state  gave  no  evidence  tending  to 
show  that  the  provisions  of  the  laws  of  the  United  States  relative 
to  the  collection  of  excise  taxes  upon  the  liquors  thus  seized,  had 
or  had  not  been  complied  with  ;  nor  was  any  evidence  offered  to 
show  that  the  respondent  ever  had  sold,  or  intended  to  sell,  this 
cider  brandy,  or  any  other  intoxicating  liquors,  in  violation  of 
the  laws  of  this  state ;  but  the  evidence  of  said  Phelps  did  show, 
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upon  his  cross-examination,  that  he  found  no  measures,  tumblers, 
or  any  other  implements  or  appearances  indicating  that  the 
respondent  was  a  dealer  in,  or  common  seller  of,  intoxicating 
liquors. 

The  respondent's  counsel  claimed,  and  requested  the  court  to 
hold  anfi  instruct  the  jury,  that  the  respondent  bad  a  right  to 
distill  cider  brandy  for  his  own  use  and  consumption,  or  for  sale 
without  the  state  of  Vermont ;  that  in  order  to  justify  his  convic- 
tion, the  jury  must  be  satisfied  that  ho  was  a  common  seller  of 
intoxicating  liquor  within  this  state,  or  that  this  liquor  was  in- 
tended for  sale  in  violation  of  the  laws  of  this  state,  and  that 
•  any  other  construction  of  this  section  of  this  statute,  would  be  in 
contravention  of  the  constitution  and  laws  of  the  United  States. 

The  court  declined  to  hold  and  charge  as  requested ;  but  did 
instruct  the  jury  that  if  they  found  that  the  respondent  manufac- 
tured the  liquors  found  and  seized  by  the  sheriff,  either  alone  or 
in  connection  with  said  White,  they  should  find  the  respondent 
guilty.  To  the  omission  of  the  court  to  instruct  the  jury  as  re- 
quested, and  to  the  charge  as  given,  the  respondent  excepted. 
The  jury  found  the  respondent  guilty.  After  verdict  and  before 
judgment,  the  respondent  filed  a  motion  in  arrest  of  judgment  for 
the  insufficiency  of  the  complaint.  The  motion  was  overruled; 
to  which  respondent  excepted. 

L.  S.  Walker,  for  the  respondent. 

The  case  fails  to  show  that  the  cider  brandy  manufactured  by 
respondent,  was  intended  for  sale  in  violation  of  the  laws  of  the 
state  of  Vermont,  or  to  be  used  for  other  than  medical,  chemical, 
or  mechanical  purposes,  or  that  it  was  intended  to  be  sold  to  or 
used  by  any  one  except  the  manufacturers  themselves.  All  men 
have  the  right  to  acquire,  possess,  and  protect  property.  Art.  I. 
Bill  of  Bights. 

Man's  right  to  select  for  himself  an  occupation,  devise  and 
execute  plans  for  acquiring  property,  is  inherent,  and  when  in 
the  exercise  of  that  right  he  in  no  manner  interferes  with  or  in- 
juriously affects  the  rights  of  others,  it  cannot  lawfully  be  taken 
from  him.    All  admit  that  spirituous  liquor,  for  certain  purposes, 
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is  useful.  Tbe  law  of  this  state  so  recognizes  it  and  makes  pro- 
vision for  its  sale.  It  does  not  prohibit,  but  regulates  or  restricts 
its  sale,  that  it  may  be  obtained  where  its  use  is  beneficial. 

L.  M.  Read  and  C.  B.  Eddy,  for  the  state. 

There  was  no  error  in  overruling  the  motion  in  arrest  of  judg- 
ment. The  complaint  is  in  accordance  with  the  form  prescribed 
by  law,  and  is  sufficient.     Gen.  Sts.  ch.  94,  §  28. 

Whether  the  respondent  or  the  revenue  officers  had  or  had  not 
complied  with  the  provisions  of  the  United  States  excise  laws  so 
far  as  the  manufacture  of  the  cider  brandy  is  concerned,  can  in 
no  wise  affect  the  guilt  of  the  respondent  under  sec.  18  of  said 
chapter.  Acts  of  Congress  approved  July  20,  1868;  Acts  of 
40th  Congress,  ch.  186,  §  59. 

There  was  no  error  in  the  refusal  of  the  court  below  to  charge 
as  requested,  nor  in  the  charge  as  given.  Gen.  Sts.  ch.  94,  §§  1- 
18.  The  intent  of  the  legislature  as  gathered  from  the  statutes, 
was  to  entirely  prohibit  the  manufacture  of  intoxicating  liquors 
within  this  state,  with  certain  exceptions  contained  in  §§  1  and 
18.  The  becoming  a  manufacturer  is  what  constitutes  the  offence. 
It  matters  not  what  disposition  respondent  intended  to  make  of 
the  cider  brandy.  The  section  upon  which  this  prosecution  is 
founded,  as  construed  by  the  court  below,  is  not  in  conflict  with 
the  constitution  of  this  state,  or  with  the  constitution  and  laws  of 
the  United  States.    Lincoln  v.  Smith  et  al.  27  Yt.  328. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  The  respondent  is  prosecuted  under  the  18th 
sec.  ch.  94,  Gen.  Sts.,  for  becoming  a  manufacturer  of  intoxicating 
liquor.  The  evidence  proved  that  he  manufactured  six  or  seven 
barrels  of  cider-brandy. 

I.  It  is  claimed  that  the  complaint  is  insufficient  in  not  alleg- 
ing that  the  liquor  was  intended  for  6ale  in  violation  of  law. 
This  form  of  complaint  is  prescribed  by  statute,  and  has  often 
been  held  sufficient. 

II.  The  respondent  insists  that  the  organic  laws  of  the  state, 
and  the  constitution  of  the  United  States,  protect  him  in  the  man- 
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ufacture  of  cider-brandy  for  his  own  use,  or  for  sale  in  accordance 
with  law.  But  the  statute  forbids  the  manufacture  of  distilled 
intoxicating  liquors  ;  and  we  are  not  aware  that  the  statute  is  in 
conflict  with  any  provision  of  the  constitution.  The  general 
features  of  this  law  were  very  fully  discussed  in  StaU  v.  Pre*ctft} 
27  Yt.  194,  and  Lincoln  v.  Smith  et  al.  lb.  328,  Redfifld,  Ch.  J. 
dissenting,  not  on  the  ground  that  the  legislature  had  not  the  con- 
stitutional power  to  declare  intoxicating  liquor  an  outlaw,  and  to 
exterminate  it  as  a  common  enemy  of  the  people ;  but  the  dis- 
senting opinion  is  founded  solely  on  the  provision  of  the  act  of 
1832,  allowing  property  to  be  confiscated  without  proof;  and  the 
act  was  amended  in-  those  respects,  while  these  cases  were  pend- 
ing in  court. 

Cases  arising  under  these  state  enactments  against  intoxicating 
liquors,  have  been  fully  discussed  in  the  United  States  supreme 
court,  and  the  reasoning  of  the  court  somewhat  fully  canvassed 
by  Bennett,  J.,  in  the  case  Lincoln  v.  Smith  et  a/.,  supra.  And  the 
power  of  the  legislature  of  a  state  to  prohibit  the  manufacture 
and  sale  of  intoxicating  liquor,  is  generally  conceded.  Most  of 
the  arguments  have  their  bearing  upon  the  wisdom  and  propriety 
of  the  law  rather  than  its  legal  validity ;  and  of  these  reasons 
and  arguments,  we  have  no  cognisance  and  no  opinion. 

The  respondent  takes  nothing  by  his  exceptions. 


The  Town  op  Whitingham  v.  The  Town  op  Wardsbobo. 


Service  of  Order  of  Removal. 


Service  of  an  order  of  removal  on  H.,  overeeer  of  the  poor  of  W.,  "by  leaving  a 
and  attested  copy  of  this  order  of  removal  and  citation  at  his  house,  in  the  hands  of 
Wales  Willard,  he  being  a  person  of  suitable  discretion  with  whom  to  leave  tie 
same,"  held  insufficient  and  fatal  to  the  proceedings,  though  unappealed 


Appeal  from  an  order  of  removal  of  Joseph  Converse  and 
family,  paupers,  from  the  town  of  Whitingham  to  the  town  of 
Wardsboro.     Plea,  that  the  last  legal  settlement  of  the  said 
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Joseph  was  not  in  the  town  of  Wardsboro.     Trial  by  the  court, 
April  term,  1873,  Barrett,  J.,  presiding. 

The  court  found  the  following  facts : 

On  the  30th  of  September,  1862,  at  Dover,  in  said  county  of 
Windham,  a  court  of  inquiry  and  examination  was  held  before 
two  justices  of  the  peace,  upon  the  complaint  of  the  then  overseer 
of  the  poor  of  Dover,  who  complained  in  substance,  that  said 
Joseph  Converse  had  come  to  reside  in  Dover,  had  not  gained  a 
settlement  therein,  was  likely  to  become  chargeable,  and  that  his 
last  legal  settlement  was  in  Wardsboro,  &c,  which  resulted  in 
the  said  Joseph's  being  ordered  to  remove  from  said  Dover  to 
said  Wardsboro,  with  his  family  and  effects,  on  or  before  the  15th 
day  of  October  then  next ;  that  said  Converse  was  not  actually 
removed  to  Wardsboro ;  that  on  or  about  the  17th  day  of  October, 
1862,  one  Delphi  W.  Yeaw,  a  deputy  sheriff,  undertook  to  make 
service  of  said  order  of  removal  and  of  notice  upon  the  town  of 
Wardsboro ;  that  the  only  service  he  ever  made,  is  the  one  shown 
by  the  copy  of  the  record  of  the  proceedings  in  the  matter  of  said 
order  of  removal,  which  is  as  follows : 

u  State  of  Vermont,  Windham  County,  ss.  At  Wardsboro,  on 
the  17th  day  of  October,  1862, 1  served  this  order  of  removal  and 
citation  on  Josiah  Higgins,  the  overseer  of  the  poor  of  Wardsboro, 
by  leaving  a  true  and  attested  copy  of  this  order  of  removal  and 
citation  at  his  house,  in  the  hands  of  Wales  Willard,  he  being  a 
person  of  suitable  discretion  with  whom  to  leave  the  same. 

"  Attest,  D.  W.  Yeaw,  Deputy  Sheriff." 

The  court  found  from  parol  evidence  offered  by  the  defendant 
and  received  subject  to  objection,  that  no  copy  of  said  order  of 
removal  and  citation  was  ever  delivered  to  Josiah  Higgins,  over- 
seer of  the  poor  of  Wardsboro,  or  left  at  his  last  and  usual  place 
of  abode  for  him,  and  that  said  Higgins  never  had  notice  of  said 
order,  and  that  the  return  of  said  Yeaw  was  not  true.  It  was 
conceded  that  no  appeal  was  ever  taken  by  said  town  of  Wards- 
boro from  said  order  of  removal.  The  town  of  Whitingham  did 
not  offer  any  evidence,  other  than  said  order  of  removal,  that  said 
Converse's  last  legal  settlement  was  in  the  town  of  Wardsboro. 
The  court  held  and  decided  that  said  pauper  was  unduly  removed, 
and  rendered  judgment  for  the  defendant  to  recover  its  costs ;  to 
which  the  plaintiff  excepted. 
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C.  N.  Davenport  and  A.  A.  Butterfield,  for  the  plaintiff. 

The  county  court  erred  in  admitting  and  finding  from  parol 
evidence,  that  the  return  of  said  Yeaw  was  not  true.    The  re- 
turn, whatever  it  may  be,  and  whether  true  or  false,  is  the  return 
of  a  sworn  officer  of  the  law,  upon  a  process  within  his  jurisdic- 
tion to  serve,  and  is  therefore  conclusive  upon  the  parties  to  the 
process,  and  all  claiming  under  them,  and  not  subject  to  be  va- 
ried or  contradicted  by  parol  evidence.     Hathaway  v.  Phelps,  2 
Aik.  84 ;  Stevens  v.  Brown,  3  Vt.  420 ;  Swift  v.  Cobb  et  aL  10 
Vt.  282 ;  Barren  v.  Copeland,  18  Vt.  67 ;    White  River  Bank*. 
Downer  £   Tr.  29  Vt.  332;  Poultney  v.  Sandgate,  35  Vt.  146; 
Wardsboro  v.  Whitingham  and  Dover,  45  Vt.  450.     The  finding 
of  the  court,  that  in  fact  Wardsboro  had  no  notice,  is  not  impor- 
tant.    "  This  want  of  actual  notice  must  be  regarded  as  the  mis- 
fortune of  the  town  on  which  the  service  was  made.     It  cannot  be 
interposed  to  defeat  the  legal  effect  of  the  order  and  service. 
The  proceedings  can  no  more  be  attacked  in  this  collateral  wij, 
than  could  a  judgment  recovered  under  such  a  service  of  a  *rit 
of  summons,  had  a  similar  accident  occurred  to  the  defendant" 
Peck,  J.,  in  Poultney  v.  Sandgate,  35  Vt.  153.     The  defendant's 
remedy  is  by  suit  against  the  officer  for  making  a  false  return. 

The  return  is  sufficient  to  show  notice  of  the  order  of  removal 
to  Wardsboro.  The  statute  then  in  force  required  the  copy  of 
the  order  of  removal  and  notice  to  be  served  upon  the  overseer 
within  thirty  days,  "  as  writs  of  summons  are  now  required  by 
law  to  be  served."  To  comply  with  this  statute,  it  was  only  ne- 
cessary that  Yeaw  should  have  delivered  to  the  overseer,  "  a  tine 
and  attested  copy  of  the  writ  with  his  return  thereon,  or  left  such 
copy  at  the  house  of  his  usual  abode  with  some  person  of  suit 
cient  discretion  then  resident  therein."  Gen.  Ste.  ch.  20,  §  11, 
ch.  33,  §  21 ;  Marvin  v.  WUkins,  1  Aik.  107  ;  Tracy,  ex  parts, 
25  Vt.  99 ;  Collins  v.  Merriam,  31  Vt.  622 ;  Poultney  v.  Smir 
gate,  35  Vt.  146.  It  is  true  that  this  return  is  not  in  literal  coa- 
pliance  with  the  statute.  It  is,  however,  substantially  so,  and  for 
all  the  purposes  of  notice,  sufficient.  It  cannot  be  said  to  be  a 
void  service.  Possibly  it  might  not  stand  a  plea  in  abatement 
Newton  v.  Adams  et  al.  4  Vt.  437. 
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We  are  aware  that  under  the  "  warning-out "  act  of  1801  which 
provided  that  the  warning  should  be  served  "  in  the  same  manner 
as  was  provided  for  the  service  of  writs  or  summons,"  a  great 
degree  of  strictness  was  applied  by  courts,  and  much  astuteness 
displayed  by  judges  in  picking  flaws  in  officers'  returns.  The 
reasons  for  this  are  well  stated  by  Judge  Williams,  in  Barnet  v. 
Concord,  4  Yt.  504.  If  the  same  strictness  is  applicable  to  this 
return,  there  is  plausible  ground  for  claiming  that  it  is  defective. 
Castleton  v.  Clarendon,  Brayt.  181 ;  Townshend  v.  Athens,  1  Vt. 
284 ;  New  Haven  v.  Vergennes,  3  Vt.  89 ;  Winhall  v.  Landgrove, 
45  Vt.  376 ;  Beading  v.  Rockingham,  2  Aik.  272. 

The  case  turns  upon  the  sufficiency  of  Yeaw's  return.  If  suffi- 
cient to  show  notice  of  the  order  of  removal  of  Converse  from 
Dover  to  Wardsboro,  the  omission  to  appeal  by  Wardsboro  con- 
clusively fixes  the  settlement  of  the  pauper  in  that  town.  Dorset 
v.  Manchester,  3  Vt.  370;  Barre  v.  Morristown,  4  Vt.  574; 
Rupert  v.  Sandgate,  10  Vt.  278 ;  Charleston  v.  Lunenburgh,  23 
Vt.  525 ;  Stowe  v.  Brookfield,  26  Vt.  524 ;  Chester  v.  Wheelock, 
28  Vt.  554 ;  Poultney  v.  Sandgate,  supra. 

J.  G.  Eddy,  for  the  defendant. 

We  insist  that  no  notice  or  service  of  the  order  was  ever  given 
to,  or  served  upon,  Wardsboro,  and  that  the  officer's  return  does 
not  show  notice  to  or  service  upon  Wardsboro. 

This  order  of  removal  is  not  conclusive  upon  Wardsboro  nor 
any  other  party,  unless  perfected  by  giving  the  notice  required  by 
the  statute.  Fairfield  v.  St.  Albans,  Brayt.  176  ;  Hartland  v. 
WUliamstown,  I  Aik.  241;  Barre  v.  Morristown,  4  Vt.  574. 
This  principle  is  recognized  in  Bupert  v.  Sandgate,  10  Vt.  278 ; 
Dorset  v.  Rutland,  16  Vt.  419 ;  Braintree  v.  Westford,  17  Vt. 
141 ;  Stowe  v.  Brookfield,  26  Vt.  524 ;  Chester  v.  Wheelock,  28 
Vt.  554  ;  Poultney  v.  Sandgate,  35  Vt.  146. 

The  officer's  return  is  fatally  defective.  It  fails  to  show  that 
a  copy  of  the  order  of  removal  was  left  personally  with  the  over- 
seer of  the  poor  of  Wardsboro.  The  statute  requires  that  this 
should  be  done.  Gen.  Sts.  ch.  33,  §  24 ;  Fairfield  v.  King,  41 
Vt  611.     It  does  not  state  that  the  person  with  whom  the  copy 
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of  the  order  was  left,  resided  at  the  dwelling  house  or  last  and 
usual  place  of  abo*de  of  the  overseer.  It  does  not  show  that  a 
copy  of  the  order  of  removal  was  left  with  a  person  of  sufficient 
discretion  who  resided  at  the  dwelling  house  or  usual  place  of 
abode  of  the  overseer  of  the  poor  of  Wardsboro.  Reading  r. 
Rockingham,  2  Aik.  272  ;  Barnet  v.  Concord,  4  Vt.  564  :  Bam 
v.  Morristown,  supra;  Windsor  v.  Turner,  29  Vt.  350.  It  is 
necessary  that  an  officer's  return  should  state  all  that  has  been 
done,  so  that  it  can  be  denied  or  traversed.  Reading  v.  Rocking- 
ham, supra;  Davis  v  Maynard,  9  Mass.;  Barnet  v.  Concord, 
supra. 

Where  no  appeal  is  taken  from  the  order  of  removal,  there  is 
no  presumption  of  notice  to  the  town  to  which  the  pauper  is  or- 
dered to  be  removed  ;  nor  is  it  to  be  presumed  that  the  town  has 
waived  notice.     Bradford  v.  Corinth,  1  Aik.  290. 

No  person  is  a  party  to  a  suit,  or  bound  by  a  judgment  therein, 
without  a  judicial  notice  of  some  sort.  Sheaf er  v.  Gates  and 
wife,  2  B.  Monr.  (Ky.)  453 ;  Eaglthard  et  ah  v.  Sutton,  7  How. 
(Miss.)  99 ;  Clark  v  Grayson,  2  Pike,  (2  Ark.)  149.  A  judg- 
ment against  a  defendant  who  has  had  no  notice  either  actual  or 
constructive,  is  a  nullity.  Anderson  v.  Miller,  4  Blackf.  417 ; 
Woods,  ex  parte,  3  Pike,  (3  Ark.)  532. 

The  parol  evidence  offered  by  the  defendant  was  admissible, 
because  it  does  not  contradict  or  deny  any  part  of  the  officers 
return. 


The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  The  sufficiency  of  service  of  the  order  of  re- 
moval, is  the  only  question  reserved  in  the  exceptions.  What 
purports  to  be  the  return  on  the  order  of  removal,  is  signed  by 
"  D.  W.  Yeaw,  deputy  sheriff,"  and  states  that  he  "  served  the 
order  and  citation  on  Josiah  Higgins,  the  overseer  of  the  poor  of 
Wardsboro,  by  leaving  a  true  and  attested  copy  of  the  same  *  t 
his  house,  in  the  hands  of  Wales  Willard,  he  being  a  person  f 
suitable  discretion  with  whom  to  leave  the  same."  It  does  n<  t 
appear  that  the  copy  was  left  at  Higgins's  "  last  and  usual  pi*  ! 
of  abode."     He  might  have  owned  several  houses,  and  lived  i  i 
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neither.  The  copy  was  left  with  Wales  Willard,  but  it  is  not 
stated  that  he  was  "  then  resident  therein."  There  is  no  state- 
ment that  such  copy  had  "  this  return  thereon  endorsed  ;"  or  any 
return  whatever  endorsed.  The  return  may  be  true,  and  the  copy 
have  been  left  at  a  house  where  the  overseer  never  lived  ;  with  a 
stranger — a  mere  traveler,  on  his  way  out  of  town,  and  the  paper 
have  had  no  return  whatever  endorsed  upon  it.  The  return  omits 
some  of  the  substantial  requirements  of  the  statute,  and  does  not 
show  service  of  ihe  order  upon  the  defendant  town,  as  required  by 
statute.  The  order  of  removal  is  ex  parte,  but,  if  served,  and  un- 
appealed  from,  concludes  the  settlement  of  the  pauper  as  between 
the  parties.  Poultney  v.  Sandgate,  35  Vt.  150.  No  judgment  is 
valid  against  any  one,  unless  he  had  the  opportunity  of  hearing 
and  contesting  it.  He  must  have  notice,  or  such  as  the  law  deems 
notice.  The  reasons  for  notice  are  quite  as  imperative  in  this 
class  of  cases,  as  in  the  service  of  the  warning-out  process.  In 
the  latter  cases,  such  serviee  would  be  entirely  invalid.  Reading 
v.  Rockingham,  2  Aik.  272."  And  in  Poultney  v.  Sandgate,  supra. 
Peck,  J.,  maintains  that  the  return  stating  the  service  to  have  been 
made  in  compliance  with  the  statute  (though  the  person  into 
whose  hands  the  copy  was  delivered — "  resident  therein,  and  of 
sufficient  discretion  "—did  not  deliver  it  to  the  overseer),  must 
be  held  effectual  service,  though  there  was  no  actual  notice,  be- 
cause the  return  states  every  necessary  fact  to  constitute  legal 
service  :  thus  impliedly  admitting  that  without  such  return,  the 
proceedings  would  be  inoperative.  The  defective  return  is  fatal 
to  the  proceedings.  The  facts  found  by  the  court  upon  parol 
testimony,  if  the  admission  of  such  testimony  was  error,  were 
post-mortem  blows,  and  here  worked,  to  the  party,  no  legal  injury. 
Judgment  affirmed. 
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R.  0.  White  and  Mary  A.  White,  his  wipe,  v.  Barnet  S, 

Waits. 

Husband  and  Wife.     Acts  of  1867,  No.  21. 

Personal  property  acquired  by  a  married  woman  daring  coverture,  by  inheritance  or 
distribution,  is,  by  force  of  No.  21  of  the  Acts  of  1867,  whereby  it  is  enacted,  "An 
personal  property  and  rights  of  personal  action  acquired  by  any  married  woman 
during  coverture,  by  inheritance  or  distribution,  shall  be  held  by  her  to  her  tote 
and  separate  use,"  set  apart  to  her  sole  and  separate  use. 

The  husband's  marital  right  to  reduce  the  wife's  property  to  his  possession,  does  not 
attach  to  such  property. 

The  husband  and  wife  may  sue  jointly  at  law}  for  the  conversion  of  such  propertj  by 
the  husband's  creditors. 

Trespass  de  bonis.  The  case  was  referred,  and  the  referee 
reported  the  following  facts.  The  plaintiffs  were  married  Sep- 
tember 5th,  1868.  The  plaintiff  Mary«A.  White  was  a  daughter 
of  Charles  B.  Column,  who  died  in  1867.  When  married,  the 
plaintiffs  lived  in  Woodstock  in  this  state.  After  the  marriage, 
the  said  Mary  received  in  money  and  articles  of  personal  property 
from  her  father's  estate,  $1,122.33,  less  the  revenue  tax.  Among 
the  articles  of  personal  property  so  received,  was  a  baggy  wagon, 
a  calf,  and  an  old  sleigh.  The  plaintiffs  moved  from  Woodstock 
to  Chester,  where  they  lived  on  a  farm  which  they  carried  on 
upon  shares  in  1869,  and  in  the  spring  of  1869,  her  personal  pro- 
perty was  taken  to  that  farm.  There  was  an  auction  in  the  neigh- 
borhood that  spring,  where  farming  tools  were  to  be  sold.  On 
the  morning  of  the  day  of  the  auction,  the  said  Mary  handed  her 
husband  some  money  to  purchase  such  things  as  might  be  needed 
to  carry  on  the  land,  with  the  understanding  that  the  articles 
bought  with  her  money,  were  to  be  hers.  He  attended  the  auction, 
and  there  purchased  a  side-hill  plow,  land-side  plow,  harrow,  and 
cultivator,  which  were  needed  for  cultivating  the  farm,  and  for 
which  he  paid  about  $10  of  her  money.  He  broke  the  sleigh, 
and  then  exchanged  it  for  an  old  string  of  bells,  and  his  said  wife 
let  him  have  some  money  to  purchase  a  string  of  new  bells.  The 
calf  he  exchanged  for  a  wagon,  and  then  exchanged  the  wagon 
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for  a  lumber  wagon,  which  was  needed  on  the  farm.    These  ex- 
changes were-  made  with  the  consent  and  approval  of  the  said 
Mary,  who  was  consulted,  and  authorized  such  changes  and  dis- 
posals of  her  property  as  were  made  by  her  husband ;  it  being 
understood   between   them,   that  property   purchased   with  her 
money,  or  received  in  exchange  for  her  property,  was  to  be  hers. 
In  the  fall  of  1869,  the  plaintiffs  bargained  with  a  Mr.  French 
for  a  farm  in  Windham,  and  in  the  spring  of  1870,  took  a  deed 
running  to  them  jointly.    The  said  Mary  paid  towards  said  farm 
of  her  money  received  from  the  estate  of  her  father,  $400,  and 
the  plaintiffs  gave  a  mortgage  to  secure  the  balance  of  the  pur- 
chase-money, some  $1,200,  which  it  was  expected  her  husband 
would  pay.     The  plaintiffs  moved  on  to  this  farm  the  latter  part 
of  the  winter  or  in  the  spring  of  1870,  and  took  with  them  the 
articles  of  property  in  controversy,  which  were  needed  for  the 
cultivation  and  management  of  the  farm.     The  buggy  wagon  and 
sleigh  bells  were  used  by  the  plaintiffs  as  they  had  occasion  to 
use  them  when  driving  in  company  or  separately,  and  the  lumber 
wagon  and  other  articles  named,  were  used  upon  the  farm.     The 
husband  conducted  the  farm,  and  made  sales  and  exchanges  with- 
out speaking  of  his  wife's  interest  in  the  property  to  those  with 
whom  he  traded.     Daniel  W.  Gleason  owned  and  lived  on  a  farm 
adjoining  the  plaintiffs'  farm,  and  n^ar  the  plaintiffs'  dwelling- 
house,  in  1870,  and  understood  that  the  farm  was  deeded  to  the 
plaintiffs  jointly ;  but  he  had  no  knowledge  that  the  said  Mary 
owned  in  her  own  right,  said  personal  property.     Subsequently 
he  moved  to  Rutland  county.     On  the  18th  of  December,  1871, 
said  Gleason  sued  out  a  writ  against  the  said  R.  C.  White,  and 
put  the  same  into  the  hands  of  the  defendant,  a  deputy  sheriff,  to 
serve ;  and  on  the  20th  of  said  December,  the  defendant  attached 
on  said  writ,  among  other  things,  said  buggy  wagon,  lumber 
wagon,  two  plows,  harrow,  cultivator,  strings  of  bells,  and  a  single 
sleigh.    The  said  Gleason  obtained  judgment  and  execution,  and 
said  property  was  6old  by  the  defendant  on  the  execution.     Said 
suit  was  predicated  on  a  note  given  for  a  horse  that  Gleason  sold 
to  said  White  for  $75,  and  an  old  wagon  worth  about  fifteen 
cents,  and  some  other  small  deal  between  them,  making  the  note 
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about  $83.  Said  White  used  said  horse  to  draw  wood,  and 
worked  it  at  home  on  the  farm,  and  had  no  property  at  the  time 
of  his  marriage.  The  property  sued  for  was  worth  $68  when 
attached.  The  sleigh  attached  was  purchased  and  paid  for  by 
the  said  White,  in  place  of  the  old  sleigh  broken  and  exchanged 
as  aforesaid,  and  was  worth  $12.  This  sleigh  was  purchased  and 
paid  for  by  the  plaintiff,  R.  C.  White.  The  testimony  showed 
that  6aid  White  had  got  the  property  in  question  repaired  from 
time  to  time,  as  he  saw  fit,  and  had  got  the  buggy  new  spoked, 
and  other  repairs  to  the  amount  of  $25. 

The  court,  at  the  September  term,  1873,  Barrett,  J.,  presid- 
ing, rendered  judgment  on  the  report,  pro  forma,  for  the  defend- 
ant.    Exceptions  by  the  plaintiffs. 

J.  L.  Martin  and  Clarke  $  Siskins,  for  the  plaintiffs. 

Commencing  with  the  case  of  Porter  et  ah  v.  Bank  of  Rutland 
et  als.  19  Vt.  410,  the  whole  current  of  authorities  in  this  state, 
has  been  in  favor  of  upholding  and  protecting  the  separate  estate 
of  the  wife  against  interference  on  the  part  of  the  husband,  his 
heirs  or  creditors.  It  is  now  a  well-settled  rule  of  law,  that  a 
married  woman  can  hold  personal  chattels,  if  purchased  with  her 
separate  means,  or  acquired  by  gift  or  inheritance,  as  against 
those  claiming  under  her  husband,  either  as  creditors  or  heirs. 
Porter  et  al.  v.  Bank  of  Rutland,  supra  ;  Barron  v.  Barron  et 
als.  24  Vt.  375  ;  Richardson,  admr.  v.  Estate  of  Merrill,  32  Vt. 
27;  Caldwell,  admr.  v.  Renfrew,  33  Vt.  213;  Richardson*. 
Wait,  39  Vt.  535  ;  Clark  et  al.  v.  Peck  et  al  41  Vt.  145  ;  Child 
v.  Pearl,  43  Vt.  224.  If  there  was  ever  any  question  as  to  the 
right  of  the  wife  in  law,  to  hold  to  her  own  and  separate  use,  free 
from  the  interference  of  any  one,  property  which  she  may  have 
acquired  during  coverture,  by  gift,  distribution,  or  inheritance,  it 
seems  to  us  that  the  act  of  1867,  No.  21,  settles  this  question  in 
favor  of  the  plaintiffs.  The  husband  and  wife  are  properly  joined 
in  this  action.  Her  property  is  the  meritorious  cause  of  the 
action,  and  without  the  wife  being  joined,  the  court  could  not  ad- 
equately protect  her  in  the  enjoyment  of  her  separate  property. 
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1  Chit.  PI.  33,  34  ;  JSstey  and  wife  v.  First  National  Bank,  not 
reported. 

But  it  may  be  claimed  that  here  was  such  a  reduction  of  this 
property  to  the  possession  of  the  husband,  as  to  constitute  it  his 
property,  and  render  it  liable  to  be  attached  and  held  at  the  suit 
of  his  creditors.  Such  a  position  is  by  no  means  tenable.  Clark 
v.  Well*,  45  Yt.  4.  We  understand  the  rule  of  law  to  be,  that  a 
husband,  in  order  to  reduce  the  separate  property  of  his  wife  into 
his  possession,  it  must  not  only  come  within  his  exclusive  control, 
but  it  must  be  evidenced  by  some  positive  act  on  his  part,  aside 
from  its  ordinary  use  and  occupancy,  accompanied  by  a  clear  in- 
tention to  make  the  property  his.  Schoul.  Dom.  Rel.  116, 122  ; 
Barron  v.  Barron  et  al.  xsupra  ;  Probate  Court  v.  Mies  et 
al.  32  Vt.  775  ;  Roberts  v.  Lund,  45  Vt.  82  ;  Hutchins  v.  Colby, 
43  N.  H.  159  ;  Caswell  v.  Hill,  47  N.  H.  407.  Again  we  say, 
that  property  acquired  by  a  married  woman  by  inheritance  or 
distribution,  since  the  passage  of  the  act  of  1867,  becomes  abso- 
lutely and  unconditionally  hers,  and  that  nothing  short  of  her  own 
positive  act  can  divest  her  of  her  absolute  title  in  the  property,  and 
invest  it  in  any  other  person. 

A  husband  may  be  the  agent  or  trustee  of  the  wife  in  the  con- 
duct and  management  of  her  seperate  estate.  Hill  Trustees,  48  ; 
Hutchins  v.  Colby,  supra ;  Porter  et  al.  v.  Bank  of  Rutland  et 
al.  supra;  Richardson,  admr.  v.  Merrill  et  als.  supra;  Cald- 
well, admr.  v.  Renfrew,  supra. 

The  case  is  barren  of  any  fact  tending  to  show  that  the  property 
of  the  wife  was  ever  used  by  the  husband  as  a  means  of  obtaining 
credit,  or  that  Gleason  was  induced  to  take  the  note  of  White 
upon  the  credit  of  the  wife's  property.  But  even  if  the  case  did 
show  that  fact,  under  the  circumstances  detailed,  it  could  not  af- 
fect the  rights  of  the  wife  to  claim  and  hold  to  her  own  use  her 
separate  property,  derived  as  it  was,  from  her  father's  estate,  and 
under  the  act  of  1867. 

A.  M.  AUbe,  for  the  defendant. 

The  act  of  1867  in  relation  to  the  rights  of  married  women, 
must,  like  all  other  legislative  enactments,  be  subject  to  a  reason- 
64 
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able  construction,  and  cannot  by  any  such  construction  be  con- 
strued as  preventing  a  married  woman  acquiring  personal  property 
under  said  act,  from  disposing  of  the  same  by  gift  or  otherwise. 

From  the  facts  found,  and  the  entire  lack  of  certain  other  facts, 
the  defendant  was  legally  justified  in  presuming  that  at  the  time 
he  took  the  property  in  controversy,  Mary  A.  White  had  no  title 
thereto  as  against  her  husband's  creditors.     The  act  of  1867 
refers  to  property  acquired  during  coverture.     There  is  a  clew 
distinction  between  acquired  and  received.     The  word,  acquired, 
implies  title  ;  and  Mrs.  White's  share  of  her  father's  estate  was 
clearly  acquired  by,  and  vested  in,  her,  at  her  father's  decease, 
and  before  coverture.     The  different  statutes  are  to  be  construed 
together,  and  are  to  be  enforced  according  to  the  intention  of  the 
legislature.     Ashley  v.  Harrington,  admr.  1  D.  Ch.  348 ;  Hurt 
v.  Lee  et  ah.  10  Vt.  297  ;  Fox  v.  Hatch,  14  Vt.  340 ;  DutUm  ▼. 
Vt.  Mutual  Fire  Ins.  Co.  17  Vt.  369 ;  Henry  v.  Tilson,  17  Vt. 
479  ;  Catlin  v.  Hull,  21  Vt.  152  ;  Ryegate  v.  Wardsboro,  30  Vt 
746.    It  is  not  reasonable  to  suppose  that  the  legislature,  by  the 
act  of  1867,  intended  to  protect  the  rights  of  married  women  ia 
relation  to  the  property  therein  mentioned,  to  any  greater  extent 
than  their  rights  were  protected  in  relation  to  the  rents,  issues, 
and  products  of  real  estate,  and  moneys  and  obligations  arising 
from  the  sale  thereof,  by  §  18  of  ch.  71  of  the  Gen.  Sts.;  and 
such  rents,  issues,  products,  moneys,  and  obligations,  by  said  sec- 
tion, were  protected  only  against  the  sole  debts  of  the  husband  ; 
and  the  annual  products  were  liable  to  be  attached  or  levied  upon 
for  any  debt  or  liability  of  the  husband,  created  for  the  necessaries 
of  the  wife  and  family,  and  for  debts  for  labor  or  materials  furnished 
upon,  or  for  the  cultivation  or  improvement  of,  the  real  estate; 
and  the  referee  has  found  that  the  deed  of  the  farm  -upon  which 
the  plaintiffs  lived  run  to  them  jointly  ;  and  that  the  indebtedness 
for  which  the  defendant  attached  the  property  in  controversy, 
originated  principally  by  the  purchase  on  the  part  of  R.  C.  White, 
of  a  horse  to  be  used  upon  the  farm  ;  and  for  aught  that  appears, 
the  other  trifling  articles  from  which  originated  the  balance  of  the 
indebtedness,  were  also  for  the  cultivation  and  improvement  of 
said  real  estate,  or  necessaries  for  the  wife  and  family.     In  BetU 
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v.  Bent,  44  Vt.  555,  it  was  held  that  if  the  husband  allows  the 
wife  to  hold  and  control  property  given  her  during  coverture,  as 
her  own  separate  property,  for  a  great  length  of  time,  he  thereby 
surrenders  and  waives  the  right  which  the  law  confers  upon  him 
as  husband  but  for  such  surrender  and  waiver,  to  take  the  wife's 
personal  property,  hold  and  use  it  as  his  own.  A/bee  v.  Cole, 
39  Vt.  319,  and  Child  v.  Pearl,  43  Vt.  224,  are  referred  to  as 
leading  cases  in  point.  By  parity  of  reasoning,  the  wife,  if  she 
allow  the  husband  to  hold  and  control  property  given  her  during 
coverture,  for  a  great  length  of  time,  would  waive  and  surrender 
the  right  which  the  statute  would  otherwise  give  her  ;  and  indeed 
it  is  so  intimated  in  the  opinion  of  Judge  Pierpoint,  as  reported 
in  the  case  of  QUI  v.  Cook  et  al.  42  Vt.  140. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  The  referee  does  not,  in  terms,  find  that  the  distri- 
bution of  the  estate  of  Gharles  B.  Golman  was  subsequent  to  the 
marriage  of  the  plaintiffs.  He  finds  that  they  were  married 
September  5, 1868 ;  that  Charles  B.  Golman,  the  father  of  Mary 
A.  White,  deceased  in  1867  ;  and  that  after  her  marriage,  Mary 
A.  White  received  from  her  father's  estate  $1,122.23,  less  the 
revenue  tax.  From  these  facts,  we  think  that  the  distribution  of 
Colman's  estate  may  fairly  be  inferred  to  have  been  made  subse- 
quently to  the  marriage  of  the  plaintiffs.  The  counsel  on  both 
sides,  in  argument,  have  assumed  that  such  was  the  fact.  We 
therefore  conclude  that  the  distribution  of  the  father's  estate  was 
made  during  the  coverture  of  the  plaintiff  wife.  Hence,  the 
money  and  other  personal  property  received  by  her  from  that  dis- 
tribution, are  within  the  operation  and  protection  of  the  act  of 
1867,  p.  949,  (Jen.  Sts.  While  the  right  to  a  distributive  share 
in  her  father's  estate  became  vested  in  the  daughter  immediately 
upon  the  father's  decease,  and  she  became  possessed  of  an  undi- 
vided portion  of  the  property  of  the  estate,  subject  to  the  rights  of 
the  administrator  to  use  a  part  of  the  same  for  the  payment  of  the 
debts  and  expenses  of  administration,  yet,  the  particular  property 
did  not  become  absolutely  vested  in  her,  until  the  decree  of  the 
probate  court  making  distribution  of  the  estate,  became  absolute. 
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Until  distribution,  she  had  no  right  as  against  the  administrator, 
or  other  heirs,  if  such  there  were,  to  the  specific  personal  pro- 
perty which  she  afterwards  received  from  the  estate.    When  the 
decree  distributing  the  estate  became  absolute,  she,  in  the  lan- 
guage of  the  act,  "  acquired  "  the  specific  articles  of  personal 
property  decreed  to  her,  and  the  right  to  a  personal  action  for  the 
recovery  of  the  sum  of  money  ordered  to  be  paid  to  her.    The 
property  thus  distributed  to  and  received  by  her  during  cover- 
ture, by  force  of  the  statute,  was  set  apart  to  her  sole  and  sepa- 
rate use.     As  such,  the  court  of  chancery  would  protect  her  in 
the  enjoyment  of  it  against  both  her  husband  and  his  creditors. 
It  would  not  allow  the  husband  to  convert  it  to  his  use,  against 
her  interest  and  desire.     She  could  allow  him  to  use  it,  and  per- 
haps give  it  to  him  in  such  a  manner  as  to  dispossess  her  of  the 
right  of  retaking  it.     She  could  allow  him  to  manage  it  for  her, 
and  to  convert  it  into  other  property.     He  could  act  as  her  agent 
in  all  matters  pertaining  to  its  management  and  disposal.    Porter 
v.  Bank  of  Rutland,  19  Vt.  410 ;   Caldwell,  admr.  v.  Renfrew, 
33  Vt.  213.    The  right  to  redace  the  wife's  property  to  posses- 
sion that  comes  to  the  husband  by  virtue  of  the  marital  relation, 
does  not  attach  to  property  set  apart  to  her  sole  and  separate  use. 
The  words,  "  sole  and  separate  use,"  would  be  divested  of  their 
entire  force  and  meaning,  if  the  husband  were  allowed  to  reduce 
such  property  to  his  possession.     Hence,  the  question  whether 
the  plaintiff  husband  has  reduced  any  of  this  property  to  his  pos- 
session, does  not  legitimately  arise  in  the  case.    If  the  question 
could  be  legitimately  raised  in  regard  to  this  property,  the  facfe 
reported  fall  short  of  showing  a  reduction  of  this  property  to  the 
possession  of  the  plaintiff  husband.    To  reduce  the  wife's  prop- 
erty to  his  possession,  the  husband  must  not  only  take  exclusive 
control  of  it,  but  must  do  some  act  evincing  a  clear  intention  to 
make  the  property  his  as  against  her  and  her  rights.     So  long  as 
his  possession  of  the  property  is  subordinate  to  her  rights,  it  re- 
mains her  property.     This  right  is  personal  to  the  husband,  and 
can  be  exercised  by  him  alone.    Neither  his  creditors,  nor  his 
heirs,  or  personal  representatives,  can  exercise  it  for  him.  Barron 
v.  Barron,  24  Vt.  375 ;  Probate  Court  v.  Nile*,  32  Vt.  775 ; 
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Roberts,  admr.  v.  Lund,  45  Yt.  82.  The  defendant  is  attempt- 
ing to  hold  all  of  the  property  attached,  as  the  property  of  the 
husband.  The  referee  has  found  that  the  most  of  it,  when  at- 
tached by  the  defendant,  was  the  property  of  the  wife,  and,  as 
between  the  husband  and  wife,  had  always  been  treated  and  con* 
sidered  her  property.  Whatever  he  has  done  in  purchasing,  ex- 
changing, or  controlling  it,  he  has  done  as  her  agent.  We  enter- 
tain no  doubt,  that  if  this  suit  was  being  prosecuted  in  equity,  it 
would  be  the  duty  of  that  court,  on  the  facts  reported,  to  decree  to 
the  plaintiff  wife  payment  from  the  defendant,  for  the  property 
taken  which  belonged  to  her  by  distribution,  purchase,  or  ex- 
change. The  only  hesitation  we  have  had  in  rendering  judgment 
on  the  report  for  the  plaintiffs  to  recover  $68,  the  value  of  the 
wife's  property  attached  and  sold  by  the  defendant,  has  arisen 
from  the  fact  that  the  suit  is  at  law.  The  rep6rted  cases  in  this 
state,  in  which  husband  and  wife  have  joined  for  the  protection 
of  the  wife's  property  against  the  husband's  creditors,  have  been 
in  equity.  In  equity,  the  wife,  by  a  next  friend,  can  proceed 
against  the  husband  even,  to  prevent  him  from  converting  to  his 
use  property  appropriated  to  her  sole  and  separate  use.  We  do 
not  say  that  a  court  of  equity  would  under  all  circumstances,  re- 
strain him  from  converting  such  property  to  his  use,  but  it  clearly 
has  that  power.  So,  too,  a  court  of  equity  can  restrain  the  hus- 
band's creditors,  in  a  suit  in  favor  of  the  husband  and  wife,  from 
taking  her  property  for  the  payment  of  the  husband's  sole  debts ; 
or  if  her  property  has  been  taken  and  applied  in  payment  of  his 
debts,  may  decree  that  repayment  of  the  value  of  the  property 
taken,  shall  be  made  to  her  for  her  sole  use.  Ordinarily,  the 
husband  can  control  and  appropriate  to  his  use  the  avails  of  a 
judgment  at  law,  recovered  in  favor  of  himself  and  wife.  Whether 
courts  at  law  have  the  power  to  order  that  a  judgment  in  favor  of 
the  husband  and  wife  for  injury  to  or  conversion  of  the  wife's 
separate  property,  shall  be  paid  to  and  discharged  by  the  wife,  is 
not  a  question  raised  in  this  case,  and  no  opinion  is  expressed 
thereon.  So  far  as  the  defendant's  rights  are  concerned,  it  is  a 
matter  of  indifference  whether  he  pays  for  the  wife's  property 
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which  he  has  wrongfully  taken,  on  a  judgment  at  law*  or  in 
equity.     His  rights  are  protected  whether  he  pay  to  the  husband, 
at  law,  or  to  the  wife,  in  equity.     It  is  not  for  him  to  object  to 
the  right  of  the  husband  and  wife  to  pursue  him  at  law.    The  only 
ground  for  objection  to  the  maintenance  of  this  suit,  is,  that  the 
wife's  rights  may  not  be  so  fully  protected  as  they  might  be  in  a 
suit  in  equity.     The  objection  is  one  of  policy  rather  than  one  of 
right.     By  rendering  judgment  in  favor  of  the  husband  and  wife 
for  the  conversion  of  the  wife's  property,  power  is  given  to  the 
husband,  and  he  may  divert  her  property  from  her  sole  and  sepa- 
rate use  to  his  own  use.     But  he  may  do  the  same  when  she  en- 
trusts money  to  him  to  invest  for  her,  or  to  purchase  other  prop- 
erty.    Yet,  the  law  allows  him  to  act  as  her  agent  in  the  collec- 
tion and  investment  of  her  money,  and  in  the  sale  and  purchase 
of  her  personal  property.     If  he  abuse  his  trust  and  divert  her 
property  to  his  use,  a  court  of  equity  will  grant  her  relief,  by  de- 
creeing restitution  from  him  or  by  following  the  property  as  trust 
property.     If  there  were  any  controversy  in  this  suit  between 
the  husband  and  wife  as  to  which  owned  the  property ;  or  if  be 
were  attempting  to  convert  it  to  his  use  against  her  interest  and 
desire,  there  might  be  serious  if  not  insurmountable  difficulty  in 
adjusting,  at  law,  the  respective  rights  of  the  plaintiffs,  so  as  to 
protect  the  interests  of  the  wife.     So  long  as  the  wife  is  content 
to  entrust  the  control  and  management  of  her  separate  property 
to  her  husband  by  joining  him  in  a  suit  at  law  for  its  recovery,  it 
is  not  for  the  court  to  say  that  she  shall  not  enjoy  that  right.    It 
is  no  more  against  the  policy  of  the  law  to  allow  her  to  exercise 
this  right,  than  it  is  to  allow  her  to  employ  him  as  her  agent,  to 
receive  and  manage  her  separate  property.     If  he  should  attempt 
to  convert  the  avails  of  the  judgment  to  his  own  use,  she  is  free 
to  apply  to  the  equity  side  of  the  court,  to  restrain  him  from  so 
doing.     We  do  not  discover  any  valid  objection  to  the  mainten- 
ance of  a  suit  at  law  by  the  husband  and  wife  for  the  conversion 
of  the  wife's  property  by  the  husband's  creditors.     At  the  present 
time,  when  the  wife's  right  to  hold  separate  property  has  been 
greatly  enlarged,  it  would  bo  burdensome  to  her  rights,  to  hold 
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that  she  could  not  maintain  suits  at  law  in  such  cases.  The  pro- 
perty taken  might  not  be  of  sufficient  value  to  enable  her  to  bring 
a  suit  in  eqtiity  for  its  recovery,  in  which  case,  there  would  be  a 
practical  denial  of  justice,  if  she  is  not  allowed  to  invoke  the  aid 
of  courts  at  law,  in  which  the  husband  must  join  in  prosecuting 
the  suit.  It  is  also  generally  more  expensive  to  secure  one's 
rights  in  equity,  than  at  law.  The  pro-forma  judgment  of  the 
county  court  is  reversed,  and  judgment  rendered  for  the  plaintiffs 
to  recover  $68,  with  interest  from  December  18,  1871,  and  costs. 
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Edgar  0.  Allen  v.  Emmons  Enowlton. 


Gift.     Change  of  Possession. 

A  lather  gave  hi*  son  a  calf,  which  the  son  kept  two  years  and  a  half  at  his  owa  ex- 
pense, when  it  was  attached  on  the  father's  debt  contracted  before  the  gift  AM, 
that  after  the  creditor  had  slept  on  his  rights  thus  long,  and  the  son  had  i^nhas— * 
the  value  of  the  gift  to  such  an  extent,  the  court  would  not  apply  the  principle  of 
law  that  a  man  must  be  just  before  he  is  generous. 

The  son  was  in  the  exclusive  possession  of  said  calf  for  one  year,  when  it  went  teek 
into  the  father's  possession.  Held,  that  there  was  a  sufficient  change  of  possesson 
as  against  attaching  creditors. 

Trover  for  a  heifer.  Pleas,  the  general  issue,  and  justification 
under  process.  The  ease  was  referred,  and  the  referee  reported 
the  following  facts : 

"  The  plaintiff  resided  in  Gardiner,  Mass.,  in  1868,  and  his 
parents,  George  T.  and  Abby  Allen,  then  resided  in  WUliamsrille, 
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in  Newfane.  In  the  spring  of  1868,  the  plaintiff  visited  his 
parents,  and  at  that  time  his  father  gave  him  a  calf  not  more  than 
a  week  old.  The  plaintiff,  desiring  to  raise  a  cow  for  his  own  use, 
then  made  an  arrangement  with  his  mother  to  keep  and  take 
charge  of  said  calf,  and  furnished  means  to  purchase  shorts,  upon 
which  he  directed  it  to  be  fed.  When  this  gift  was  made,  the 
calf  and  its  mother  were  kept  in  a  barn  which  Geo.  T.  Allen  had 
the  privilege  of  using,  and  distant  several  rods  from  the  premises 
owned  by  Mrs.  Allen.  The  calf  remained  in  this  barn  in  the 
vicinity  of  six  weeks,  and  was  then  taken  to  the  premises  of  Mrs. 
Allen,  and  remained  there  through  the  summer,  under  her  charge. 
In  the  fall,  the  calf  was  put  into  a  barn  temporarily  erected  on 
Mrs.  Allen's  premises,  and  kept  through  the  winter  upon  hay  fur- 
nished by  Geo.  T.  Allen.  In  the  spring  of  1869,  Mr.  Allen,  by 
direction  of  his  wife,  procured  Geo.  Lamb  to  pasture  the  yearling 
through  the  summer.  The  yearling  was  taken  to  said  Lamb's  by 
Geo.  T.  Allen,  and  the  said  George  paid  said  Lamb  for  the 
pasturing,  by  performing  labor  for  him ;  and  the  plaintiff  com- 
pensated his  father  for  this  expense  by  working  for  him  in  haying. 
In  November,  1869,  Clarence  Allen,  brother  of  the  plaintiff,  took 
the  yearling  from  said  Lamb's  to  the  premises  of  Mr.  Williams, 
with  whom  Mrs.  Allen  had,  by  procurement  of  plaintiff,  made  an 
arrangement  to  winter  the  same.  In  the  spring  of  1870,  the 
plaintiff  came  to  Williamsville,  went  to  the  residence  of  said 
Williams,  paid  him  for  wintering  said  yearling,  and  then  drove  it 
to  Zina  Goodell's,  whom  he  had  employed  to  pasture  it  the  then 
coming  season.  In  November,  1870,  the  plaintiff  again  left  his  home 
in  Gardiner,  came  to  Williamsville,  saw  said  Goodell,  paid  him 
for  pasturing  said  heifer,  and  directed  him  to  take  her  to  the  resi- 
dence of  his  mother  the  next  day,  which  was  done  accordingly. 
Said  heifer  then  remained  upon  the  premises  of  Mrs.  Allen,  and 
was  taken  care  of  by  the  said  George  T.  when  at  home,  until  Dec. 
30th,  1870,  when  she  was  attached  bv  the  defendant,  constable  of 
Dover,  on  a  writ  in  favor  of  Martin  Perry  against  Geo.  T.  Allen. 
Judgment  was  rendered  for  said  Perry  in  said  suit,  execution 
issued,  upon  which  said  heifer  was  sold  Feb.  9, 1871.  Said  suit 
was  brought  upon  a  claim  which  had  then  been  due  and  outstand- 
ing some  four  or  five  years. 

**  The  premises  from  which  the  heifer  was  taken  by  the  defend- 
ant, were  owned  by  Mrs.  Allen.  A  short  time  previous  to  the 
attachment  of  the  heifer,  said  Perry  called  upon  Mrs.  Allen  for 
the  purpose  of  persuading  her  to  give  a  note  in  settlement  of  the 
claim  which  he  held  against  her  husband.     At  that  time,  Perry 
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went  with  the  said  George  to  the  barn  on  Mrs.  Allen's  premises, 
and  while  looking  at  the  stock,  the  said  George  remarked  that 
the  heifer  belonged  to  the  plaintiff,  and  that  the  plaintiff  had  paid 
for  summering  her.  Perry  believing  this  remark  was  made  for 
the  purpose  of  securing  said  property  from  him,  procured  a  writ, 
delivered  it  to  the  defendant,  with  directions  to  attach  that  heifer. 

"  I  further  find  that  while  said  heifer  was  in  the  barn  of  Mrs. 
Allen,  the  latter  part  of  November  and  December,  1870,  the  same 
degree  of  care  was  taken  of  her  by  Geo.  T.  Allen  as  of  his  own 
stock  ;  and  at  that  time  there  was  nothing  to  indicate  to  a  stranger 
but  that  the  heifer  was  the  property  of  Geo.  T.  Allen  ;  but  the 
facts  as  above  stated,  could  have  been  ascertained  upon  reasonable 
enquiry.  If  the  court  be  of  opinion  that  the  plaintiff  is  entitled 
to  recover  upon  the  facts  as  above  stated,  I  find  that  he  should  re- 
cover the  aforesaid  sum  of  $66.40. 

"  I  further  find  that  in  the  fall  of  1868,  Geo.  T.  Allen  procured 
Dea.  Goodnow  of  said  Williamsville,  to  pasture  said  heifer  for 
about  six  weeks,  and  paid  him  therefor ;  that  at  one  time,  1  am 
unable  to  state  when,  the  said  George  told  Mr.  Lamb  that  he 
thought  he  should  raise  said  heifer  for  a  cow.  The  premises  of 
Mrs.  Alien  were  occupied  by  her  and  her  husbapd,  upon  which 
the  said  George  kept  stock  for  his  own  use.  Mr.  Allen  took  care 
of  said  stock  when  at  home,  but  his  business  called  him  away 
a  considerable  portion  of  the  time,  when  Mrs.  Allen  did  the 
chores  or  procured  some  one  to  do  them." 

The  court,  at  the  April  term,  1874,  Barrett,  J.,  presiding, 
rendered  judgment  on  the  report,  pro  forma^  for  the  plaintiff. 
Exceptions  by  the  defendant. 

0.  JE.  Butter  fields  for  the  defendant. 

The  gift  was  absolutely  void  as  to  said  Perry.  No  voluntary 
conveyance  of  property,  even  to  a  child,  will  be  upheld  to  defeat 
any  creditor  existing  at  the  time,  however  small  the  amount  of 
the  demand,  unless  the  party  reserves  property  ample  for  the  pay- 
ment of  his  existing  debts.  The  case  does  not  show  that  said 
Geo.  T.  had  at  that  time,  or  that  he  has  since  had,  any  attachable 
property  except  said  heifer,  and  the  onus  probandi  rests  upon  the 
plaintiff.  Durkee  v.  Mahoney,  1  Aik.  116  ;  Braekett  et  ux.  v. 
Waite  et  al.  4  Vt.  389  ;  Braekett  et  ux.  v.  Waite  et  al.  6  Vt.  411 ; 
Jones  v.  Spear  #  Tr.  21  Vt.  426 ;  Church  v.  Chapin,  35  Vt. 
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223 ;  Reade  v.  Livingston,  8  Johns.  Ch.  481,  482 ;  Jackson  v. 
Seward,  5  Cow.  67 ;  Oy  Daniel  v.  Crawford,  4  Dev.  (N.  0.)  197 ; 
2  Kent  Com.  (7th  ed.)  551,  note  a ;  1  Story  Eq.  Jur.  §§  353,  355, 
et  seq.,  362,  and  notes. 

If  the  arrangement  between  Geo.  T.  and  the  plaintiff  was  not 
void  as  a  voluntary  conveyance,  then  we  say  the  transaction  was 
fraudulent  and  void  as  to  Perry,  because  there  was  no  such  change 
of  possession  as  the  law  requires.    In  case  of  the  sale  of  personal 
property,  if  not  accompanied  by  a  manifest,  continuous,  and  ex- 
clusive change  of  possession,  the  property  is  liable  to  be  attached 
and  levied  upon  by  a  creditor  of  the  vendor.     1  Wash.  Dig.  711 ; 
Bice  £  Danenbaum  v.  Courtis,  32  Vt.  460  ;  Houston  v.  Howard, 
39  Vt    54  ;   Rothehild  v.  Rowe,  44  Vt.  389.     If  Mrs.  Allen 
could  be  considered  the  servant  of  her  /son,  then  there  would  be 
only  a  joint  possession  of  the  donor  and  donee.    In  case  of  such 
possession,  the  property  will  still  be  liable  to  attachment  upon  the 
debts  of  the  vendor,  if  a  candid  observer  would  be  at  a  loss  to 
determine  which  of  the  two  has  the  chief  control  and  possession. 
The   referee's  report  shows  that  in  November  and  December, 
1870,  there  was  nothing  to  indicate  but  that  the  heifer  was  the 
property  of  Geo.  T.  Allen.    An  attaching  creditor  is  not  bound  to 
inquire,  but  merely  to  observe.     Flanagan  v.  Wood  et  al.  33  Vt. 
332 ;  Stanley  v.  Robins,  36  Vt.  422.      In  order  for  the  plain- 
tiff to  recover,  the  report  should  show  that  there  was  such  a  change 
of  possession  as  the  law  requires.    In  case  of  doubt  in  this  re- 
spect, the  law  resolves  the  doubt  against  the  party'  who  should 
make  the  change  of  possession  open  and  visible  to  the  world. 
Flanagan   v.    Wood  et  al.    supra.      Nor    does   it   matter  that 
Allen  told  Perry  the  heifer  belonged  to  the  plaintiff.    Notice  of 
the  sale  of  personal  property,  without  change  of  possession,  will 
not  affect  the  claim  of  an  attaching  creditor.     Hart  et  als.  v. 
Farmers  $  Mechanic^  Bank  et  als.  33  Vt.  252  ;  Perrin  v.  Read, 
35  Vt.  2. 

Clarke  $  Haskins,  for  the  plaintiff. 

We  contend  that  not  only  the  title  to  the  heifer  was  in 
the  plaintiff  when  attached,  but  the  possession  also,  by  and 
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through  his  mother,  who  had  the  legal  possession  and  seisin  of 
the  premises  whereon  it  was  kept.  We  understand  the  prin- 
ciple of  law  to  be,  that  a  change  of  possession  indicating  to 
the  world  at  large  a  change  of  ownership,  is  all  that  is  re- 
quired, to  protect  the  property  in  him  who  has  the  legal  title. 
Stephenson  v.  Clark  et  al.  20  Vt.  624 ;  Stanley  v.  Robin*,  36 
Yt.  422.  The  case  fails  to  show  that  any  fraud  was  either 
committed  or  intended ;  or  that  Geo.  T.  Allen  at  any  time  from 
the  spring  of  1868  to  December  1870,  ever  exercised  any  acts  of 
ownership  or  control  over  the  property,  or  ever  had  any  posses- 
sion or  received  any  use  of  the  same  in  the  least  inconsistent  with 
an  actual  and  honest  transfer  of  the  property  to  the  plaintiff.  But 
on  the  contrary  the  case  does  show  the  transfer  to  have  been 
bona  fide — the  plaintiff's  possession  and  control  of  the  property 
open  and  notorious  for  a  long  space  of  time — and  that  all  the  facts 
relative  thereto  might  have  been  ascertained  on  reasonable  in- 
quiry. This,  we  insist,  was  a  sufficient  change  of  possession 
under  the  authorities  already  cited,  and  under  Farnsworth  v. 
Shepard,  6  Vt.  521 ;  Merritt  v.  Miller,  13  Vt.  416 ;  Lyndon  v. 
Belden  et  ah  14  Vt.  423  ;  Hall  v.  Parson*;  17  Vt.  271 ;  Bath- 
child  v.  Howe,  44  Vt.  389.  The  attaching  creditor  had  notice 
that  the  heifer  was  plaintiff's  property ;  and  notice  to  the  creditor 
is  notice  to  the  officer. 

The  opinion  of  the  court  was  delivered  by 

Boss,  J.  I.  It  is  a  well-recognized  principle  of  law,  that  a 
debtor  must  be  just  rather  than  generous;  that  he  will  not  be 
allowed  to  enrich  his  friends  at  the  expense  of  his  creditors.  This 
principle  does  not  render  the  making  of  gifts  by  a  debtor  unlaw- 
ful, or  invalid,  as  against  his  creditors,  provided  he  retains  other 
property  amply  sufficient  to  satisfy  the  legal  demands  of  those 
creditors.  The  defendant  asks  the  court  to  apply  this  principle 
for  his  protection  in  the  case  at  bar.  The  referee  has  not  found 
that  the  gift  to  the  plaintiff— a  heifer  calf  not  more  than  a  week 
old — was  of  greater  value  than  any  ordinary  calf  of  that  age ;  nor 
that  the  father's  ability  to  pay  his  debts  was  thereby  lessened,  to 
the  injury  of  his  creditors.    There  is  no  fact  reported  which 
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shows  that  the  father  did  not  retain  property  amply  sufficient  to 
pay  his  debts,  unless  it  be,  that  Perry,  for  whom  the  defendant 
attached  the  heifer,  has  not  as  yet  collected  his  debt  against  the 
father  from  other  property.  If  the  father  did  not  retain  property 
amply  sufficient  to  pay  all  his  creditors  when  he  gave  the  plaintiff 
the  calf,  we  think  it  would  be  an  unwarrantable  application  of 
this  just  and  wholesome  principle  of  law,  to  allow  a  creditor  to 
invoke  its  aid  after  he  has  slept  on  his  rights  two  and  a  half  years, 
and  after  the  donee,  in  good  faith,  and  at  considerable  expense 
and  risk,  has  greatly  increased  the  value  of  the  gift,  if  not  entirely 
created  it.  Such  an  application  would  defeat  the  end  for  which 
the  principle  was  established,  and  allow  the  creditor  to  enrich 
himself  at  the  expense  of  the  donee,  instead  of  the  donee  at  the 
expense  of  the  creditor.  We  find  no  error  in  the  pro-forma  judg- 
ment of  the  county  court  in  this  respect. 

II.     The  defendant  insists  that  there  had  been  no  such  change 
of  possession  as  would  enable  the  plaintiff  to  hold  the  heifer  free 
from  attachment  by  the  creditors  of  the  father.     It  is  question- 
able whether  Mrs.  Allen's  possession,  so  long  as  she  lived  with 
her  husband,  the  donor,  although  she  owned  in  her  own  right  the 
property  where  the  heifer  was  kept,  could  avail  the  plaintiff  in 
this  respect.     The  husband,  while  residing  with  the  wife,  has  such 
an  interest  in  and  control  of  her  separate  real  estate,  that  it  is  at 
least  doubtful  whether,  under  the  circumstances  reported,  her  pos- 
session was  not  legally  his  possession.     We  have  no  occasion  to 
decide  this  question.     The  referee  has  found  that  from  November, 
1869,  to  November,  1870,  the  heifer  was  in  the  actual  possession  of 
third  parties,  employed  by  the  plaintiff,  directly  or  indirectly,  to 
keep  her  for  him.     During  this  period,  there  was  an  unquestion- 
able change  in  the  possession  of  the  heifer  from  the  father  to  the 
plaintiff.     The  creditors  of  the  father  were  legally  bound  to  ob- 
serve that  the  heifer  was  in  the  possession  of  third  parties,  and 
were  put  upon  inquiry  in  regard  to  the  character  of  that  possession, 
and  were  affected  with  a  knowledge  of  all  the  facts  which  by 
inquiry  they  could  have  ascertained.     In  Flanagan  v.  Wood  et  al., 
in  which  the  question  of  what  amounts,  in  law,  to  a  change  of 
possession,  is  fully  considered,  the  court  use  this  language :  "  The 
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possession  by  a  third  party  ,  with  notice  of  the  transfer  or  attach- 
ment, thus  stands  in  the  place  of  a  visible  change  of  possession, 
because  such  possession  is  notice  to  the  world  of  some  change  of 
ownership,  and  puts  creditors  upon  inquiry."  Again :  "  In  cases, 
therefore,  of  joint  possession  of  property  which,  when  sold  or 
attached,  was  in  the  hands  of  the  vendor  or  debtor,  the  creditor 
is  not  bound  to  inquire.  It  is  sufficient  if  he  carefully  observes. 
If  the  result  of  such  observation  is  that  a  third  person,  and  not 
the  debtor  or  vendor,  is  in  possession,  then  he  faust  Understand 
that  there  has  been  a  change  of  possession,  and  he  is  affected  with 
a  knowledge  of  all  the  facts  which  by  inquiry  he  could  ascertain." 
The  application  of  this  principle  to  the  facts  reported,  affects  the 
attaching  creditor  in  whose  right  the  defendant  stands,  with  a 
knowledge  that  the  heifer  had  been  in  the  open,  visible,  continuous 
possession  of  the  plaintiff  for  a  full  year.  Could  he  thereafter 
safely  allow  her  to  go  back  into  the  possession  of  the  debtor?  In 
Dewey  v.  Thrall  et  al.  13  Vt.  281,  the  court  says  :  "  After  a  sale 
of  personal  chattels  has  become  perfected  by  such  visible,  noto- 
rious, and  continued  change  of  possession  that  the  creditors  of 
the  vendor  may  be  presumed  to  have  notice  of  it,  the  vendee  may 
lend,  or  let,  or  employ  the  vendor  to  sell,  or  perform  any  other 
service  about,  the  thing,  with  the  same  safety  he  may  a  stranger. 
This  is  fully  settled  by  the  case  of  Famsworth  v.  Shepardy  6  Vt 
521."  This  language  is  as  applicable  to  the  change  of  possession 
necessary  to  perfect  a  gift,  as  to  perfect  a  sale.  Lynde  v.  Mehin, 
11  Yt.  683,  and  Lyndon  v.  Belden,  14  Vt.  423,  are  to  the  same 
purport.  We  conclude  therefore  that  there  had  been  a  legal 
change  in  the  possession  of  the  heifer  from  the  debtor  to  the  plain- 
tiff, so  that  he  could  hold  it  against  attachment  by  the  creditors  of 
the  debtor. 

The  pro-forma  judgment  of  the  county  court  is  affirmed. 


l 
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Wiluam  J.  Babcock  and  Electa  P.  Babcock,  his  wipe,  v.  The 

Town  op  Guilford. 

Sufficiency  of  Notice  of  Injury  upon  Highway.     Evidence. 

In  case  for  injury  to  the  wife  upon  a  highway,  the  notice,  signed  by  the  husband 
alone,  was,  *  *  *  "lam  under  the  necessity  of  calling  your  attention  to  an  acci- 
dent that  happened  on  the  Green-River  road  on  Friday,  the  22d  inst.,  in  consequence 
of  a  defect  in  the  highway.  My  wife  was  thrown  into  Green  River,  and  badly  hurt, 
besides  breaking  the  sleigh,"  &c.  Said  road  was  about  twenty  miles  long,  and  ex- 
tended about  five  miles  in  the  defendant  town,  on  which  portion  thereof  the  plain- 
tiffs resided.  Held,  that  the  notice  did  not  sufficiently  state  the  place  where  the 
injury  was  received. 

Notice  by  the  husband  alone,  of  injury  to  the  wife  and  claim  for  damage,  is  sufficient. 

Case  for  injury  to  the  wife  on  a  highway.     Plea,  the  general 

issue,  and  trial  by  jury,  April  term,  1874,  Barrett,  J.  presiding. 

The  plaintiffs  offered  in  evidence  the  following  written  notice : 

"  Guilford,  Dec.  30th,  1871. 
Sirs  : — I  am  under  the  necessity  of  calling  your  attention  to 
an  accident  that  happened  on  the  Green-River  road  on  Friday,  the 
22d  inst.,  in  consequence  of  a  defect  in  the  highway.  My  wife 
was  thrown  into  Green  River,  and  badly  hurt,  besides  breaking 
the  sleigh.  Your  attention  is  requested  to  settle  damages  and 
save  costs.  Wm.  J.  Babcock." 

Said  notice  was  addressed  to  the  selectmen  of  Guilford,  and 
sent  to  them  by  mail,  and  seasonably  received  by  Knox  Bullock, 
one  of  the  selectmen. 

The  defendant  objected  to  admission  of  the  notice,  on  the  ground 
of  its  insufficiency.  Pending  the  consideration  of  this  question, 
and  by  leave  of  court,  and  without  objection  on  the  part  of  the 
defendant,  the  plaintiff  introduced  parol  evidence  tending  to  show 
that  within  a  few  days  after  the  notice  was  sent  to  the  selectmen, 
said  Bullock  visited  said  highway,  and  readily  discovered  the 
place  where  the  alleged  injury  happened  ;  that  he  was  enabled  to 
discover  the  place  by  reason  of  the  defects  caused  by  water  run- 
ning across  the  road,  cutting  ditches  therein ;  that  upon  this 
occasion  he  visited  the  plaintiff,  Electa  P.,  who  resided  on  said 
road,  and  about  two  miles  below  Green-River  village,  in  said  town 
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of  Guilford ,  and  informed  her  that  he  had  received  said  notice, 
and  that  in  crossing  said  ditches,  he  was  compelled  to  get  out  of 
his  sleigh  and  lead  his  horse  over  ;  that  the  road  was  in  bad  con- 
dition, and  that  he  had  given  orders  to  have  it  repaired;  that  he 
inquired  of  her  if  the  place  in  the  road  where  the  ditches  ran 
across,  was  not  the  spot  where  she  met  with  the  accident,  and  that 
she  informed  him  it  was ;  that  within  a  few  days  thereafter,  the 
highway  at  this  point  was  repaired  by  filling  up  the  ditches,  and 
the  erection  of  a  temporary  railing.  It  also  appeared  that  the 
Green-River  road  had  one  terminus  in  the  town  of  Halifax,  Vt., 
extending  from  thence  into  the  town  of  Guilford,  through  Green- 
River  village,  past  the  dwelling-house  of  the  plaintiffs,  to  the 
north  line  of  Massachusetts,  and  from  thence  to  Greenfield,  Mass., 
and  that  it  extended  through  the  town  of  Guilford,  along  the 
banks  of  the  Green  River,  a  distance  of  some  five  miles. 

The  court  held  that  the  notice  was  insufficient,  it  not  meeting 
the  requirements  of  the  statute,  and  that  it  could  not  be  aided  by 
the  parol  evidence  introduced ;  to  which  plaintiffs  excepted.  The 
court  directed  a  verdict  for  the  defendant. 

Clarke  ft  Ha&kins,  for  the  plaintiffs. 

The  notice  is  sufficient  without  being  signed  by  the  wife.  In 
legal  contemplation,  the  wife  has  no  several  right  to  sue  for  such 
an  injury  ;  her  claim  must  be  enforced  by  the  procurement  of  the 
husband,  and  upon  his  responsibility.  No.  49,  of  the  Acts  of 
1870,  requiring  notice  to  be  given  "  by  the  party  injured  or 
claiming  damage,"  is  identical  with  the  act  of  1855— Gen.  Sts. 
ch.  25,  §  42 — and  this  court  has  held  ttiat  under  the  act  of  1855, 
notice  given  by  the  husband  alone,  was  sufficient.  Barton  $ 
wife  v.  Montpelier,  30  Vt.  650.  Church  ft  w\fe  v.  WeUmmtUr, 
45  Yt.  380,  in  which  it  was  held  that  notice  by  the  wife  alone, 
she  being  the  party  injured,  was  sufficient,  in  no  way  militates 
against  Barton  ft  wife  v.  Montpelier. 

The  notice  sufficiently  describes  u  the  place  where  "  the  acci- 
dent happened.  In  Clapp  v.  Burlington,  42  Vt.  579,  the  ooort 
held  that  the  same  words,  as  used  in  United  States  statute  pro* 
viding  for  the  taxation  of  national  banks,  meant  the  state  in  which 
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the  bank  was  located.  The  notice  was  sufficient  to  enable  the 
selectman  to  find  the  place  where  the  accident  happened,  and  put 
the  town  in  the  way  of  realizing  all  the  benefits  ever  designed  by 
the  legislature  to  be  derived  from  notice.  Barton  ft  wife  v. 
Montpelier,  supra  ;  Kent  v.  Lincoln,  32  Yt.  591 ;  Matthie  v.  Bar- 
ton, 40  Vt.  286. 

It  will,  no  doubt,  be  contended,  that  Law  v.  Fairfield,  46  Yt. . 
425,  and  UnderhiU  v.  Washington,  lb.  767,  are  conclusive  upon 
this  point.  Bat  a  careful  examination  of  those  cases  will  show 
otherwise.  The  evidence  in  the  case  at  bar,  detailed  in  the  ex- 
ceptions, and  which  was  received  without  objection,  was  introdu- 
ced, oot  for  the  purpose  of  supplying  a  legal  requirement  omitted 
in  (he  written  notice,  but  to  establish  the  fact  that  the  notice  em- 
braced all  those  legal  requirements  in  this,  that  it  was  sufficiently 
definite  to  put  the  town  in  the  way  of  realizing  all  the  benefits  and 
advantages  that  a  notice  more  certain  and  minute  in  its  descrip- 
tion of  the  place  where  the  accident  happened,  might  do.  We 
had  a  right  to  show  that  the  town,  when  it  objected  to  the  suffi- 
ciency of  the  notice,  was  dealing  unfairly  by  us  ;  we  did  show  it 
without  objection :  and  the  showing  made  our  notice  complete, 
according  to  the  true  intendment  and  spirit  of  the  law. 

O.  N.  Davenport,  for  tho  defendant. 

The  act  of  1870  bars  any  action  against  a  town,  of  this  charac- 
ter, unless  notice  is  given  in  writing  within  thirty  days,  "  by  the 
person  injured  or  claiming  damage,  stating  the  time  when  and  the 
place  where  such  injury  was  received,  and  that  he  or  she  so  injured 
or  damaged  will  claim  satisfaction  of  such  town."  In  the  case  at 
bar,  the  wife  is  "  the  person  injured."  She  asserts  a  claim  for 
damage.  It  is  her  personal  damages  alone  that  this  suit  will 
reach.  She  is  the  meritorious  cause  of  action.  The  action  would 
survive  to  her  in  case  of  her  husbaud's  death,  and  not  to  him  in 
case  of  hers.  The  damages  when  recovered  belong  to  the  wife. 
He  is  joined  in  obedience  to  a  technical  rule  of  law,  because  he  is 
her  husband — not  because  he  has  any  right  to  the  damages  she 
may  recover,  unless  she  sees  fit  to  permit  him  to  reduce  them  to 
possession.  He  cannot  discharge  the  suit  without  her  consent. 
66 
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She  must  give  the  statute  notice.  Matthie  v.  Barton,  40  Vt.  286 ; 
Church  £  wife  v.  Westminster,  46  Vt.  880 ;  Chase  $  wife  v. 
G-alpin  $  wife,  not  reported.  The  notice  proved  is  simply  a  no- 
tice of  the  husband's  claim  for  damages  resulting  to  him,  from  his 
broken  sleigh,  and  from  the  loss  of  the  service  of  his  wife,  expen- 
ses of  her  cure,  <fcc. 

The  notice  is  also  fatally  defective  in  that  it  does  not  specify  the 
"  place  where  such  injury  was  received."  It  is  a  notice  of  an 
accident  that  "  happened  on  the  Green-River  road."  The  caw 
shows  that  what  is  called  the  Green-River  road,  commences  in 
Halifax,  extends  from  thence  along  the  banks  of  the  Green  River 
to  Massachusetts  line,  and  then  to  Greenfield,  a  distance  of  twenty 
miles,  and  that  five  miles  of  this  road  is  in  the  town  of  Guilford. 
It  will  be  observed  that  the  notice  fails  to  designate  whether  the 
place  on  the  Green-River  road  where  the  accident  happened,  was 
in  Halifax,  Guilford,  Goleraine,  or  Greenfield.  It  may  be  in* 
ferred  that  it  was  in  Guilford,  from  the  fact  that  he  addressed  his 
letter  to  the  selectmen  of  Guilford.  But  if  the  notice  had  named 
the  town  of  Guilford,  it  would  still,  in  view  of  the  fact  that  there 
are  five  miles  of  Green-River  road  in  that  town,  be  fatally  defec- 
tive. So  general  a  statement  of  the  "  place  where,"  does  not 
answer  the  requirements  of  the  statute.  Law  v.  Fairfield,  46  Vt 
425  ;  UhderhiU  v.  Washington,  lb.  767.  Nor  can  the  defect  in 
the  notice  be  cured  by  the  parol  evidence  introduced.  UnderhiU 
v.  Washington,  supra.  Nor  was  it  competent  for  Bullock  to 
waive  the  written  notice.  That  is  required  by  the  statute,  to  pro- 
tect the  town.  A  selectman  is  a  competent  officer  to  receive  the 
notice,  but  has  no  power  to  waive  the  right  of  the  town  to  have  it 
or  to  excuse  a  claimant  for  damages  from  giving  it. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  The  only  designation  of  the  place  where  the  injury 
was  received,  contained  in  the  written  notice,  is,  that  the  "  acci- 
dent happened  on  the  Green-River  road."  It  appears  that  what 
was  denominated  the  Green-River  road,  has  one  of  its  termini  in 
the  town  of  Halifax,  and  the  other  in  Greenfield,  Massachusetts, 
covering  a  distance  of  about  twenty  miles,  and  that  it  extends 
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through  the  town  of  Guilford,  along  the  banks  of  Green  River,  a 
distance  of  some  five  miles.  Giving  to  the  language  of  the  notice 
the  construction  most  favorable  for  the  plaintiffs,  it  does  not  point 
out  any  definite  place  on  this  entire  five  miles  of  the  road.  The 
authorities  of  the  town  must  search  the  whole  length  of  the  five 
miles  of  road,  to  find  the  insufficiency  which  caused  the  accident ; 
and  then  not  be  sure  that  the  locality  which  they  might  fix  upon, 
would  be  the  one  causing  the  accident.  The  plaintiffs  might  fix 
upon,  and  give  evidence  in  regard  to,  any  other  locality  within 
the  five  miles.  As  announced  in  Law  v.  Fairfield,  46  Vt.  425, 
we  think  the  object  and  purpose  of  the  law  was,  to  compel  the 
party  receiving  injury  and  claiming  damage,  to  point  out  by  the 
written  notice  the  exact  locality  on  the  highway  causing  the  in- 
jury, with  as  much  precision  as  he  or  she  could  reasonably  do, 
having  reference  to  the  natural  objects  by  which  the  locality  could 
be  described,  and  the  knowledge  which  he  or  she  had,  or  might 
reasonably  have,  of  the  locality,  and  the  existence  of  such  objects. 
The  object  and  purpose  of  the  statute  was,  to  place  the  parties  on 
an  equality  as  far  as  might  be,  in  regard  to  a  knowledge  of  the 
locality  causing  the  injury,  and  to  confine  the  party  injured,  in  his 
evidence,  to  a  certain  place,  as  the  place  causing  the  injury.  The 
written  notice  is  to  contain  all  the  information  which  the  party  is 
bound  to  communicate  to  the  town  authorities.  If  he  volunteer 
oral  information,  he  is  not  bound  by  it,  and  it  cannot  answer  the 
positive  requirement  of  the  statute  that  the  notice  shall  be  in 
writing.  The  plaintiffs  lived  on  the  Green-River  road  in  the  de- 
fendant town.  It  is  fair  to  presume,  until  the  contrary  is  shown, 
that  they  were  acquainted  with  the  precise  locality  causing  the 
accident,  and  the  natural  objects  by  which  it  could  have  been 
definitely  pointed  out.  No  facts  are  stated  in  the  exceptions  that 
tend  to  show  any  excuse  for  a  notice  so  indefinite,  and  including 
so  extensive  locality.  We  find  no  error  in  the  holding  of  the 
county  court  that  the  notice  was  insufficient  for  this  reason. 

II.  The  defendant  also  claims  that  the  notice  is  insufficient  be- 
cause it  is  signed  by  the  husband  alone.  The  language  of  the 
notice  is  broad  enough  to  cover  both  the  damages  which  resulted 
to  him,  and  those  which  resulted  to  his  wife,  from  the  accident. 
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As  he  must,  while  living,  join  in  the  suit  for  the  recovery  of  the 
damages  resulting  to  the  wife,  and  as  he  is  the  only  person  known 
to  the  law  who  can  properly  institute  and  prosecute  such  suit 
while  she  is  under  the  disability  of  coverture,  he  may,  we  think, 
fairly  be  said  to  be  claiming  those  damages,  within  the  spirit  and 
meaning  of  the  statute,  so  that  a  notice  signed  by  him  alone,  if  broad 
enough  in  its  terms  to  cover  the  damages  to  her,  is  a  substantial 
compliance  with  the  statute,  as  was  decided  in  Barton  $  vife  t. 
Montpelier,  80  Vt.  650. 
Judgment  affirmed. 


Jacob  Chase  v.  School  District  No.  13  in  Wilmington. 

Evidence. 

Parol  evidence  is  admissible  to  prove  or  disprove  the  identity  of  the  matter  in  litip- 
tion  with  that  of  a  former  adjudication. 

General  assumpsit.  Plea,  the  general  issue,  and  notice. 
Trial  by  jury,  September  term,  1874,  Barrett,  J.,  presiding. 

The  plaintiff  claimed  to  recover  $13.60  paid  by  him  to  one 
Donaldson,  the  defendant's  tax  collector,  on  a  tax  assessed  against 
the  plaintiff  on  his  list  of  1871,  of  personal  property  only.  It 
was  agreed  that  the  tax  was  lawfully  assessed  and  collected,  if 
the  plaintiff  was  a  ratable  inhabitant  of  the  district  on  the  let  day 
of  April,  1871.  The  plaintiff's  evidence  tended  to  show  that  he 
was  not  such  inhabitant,  and  the  defendant's  evidence  tended  to 
show  that  he  was.  The  defendant  showed  that  the  plaintiff  bad 
brought  suit  against  said  Donaldson  before  a  justice,  to  recover 
the  same  money,  and  that  on  trial  thereof,  judgment  was  rendered 
against  the  plaintiff,  from  which  he  appealed,  but  before  the  ap- 
peal was  entered  in  the  county  court,  he  paid  the  defendant's 
costs  therein,  and  soon  after  brought  this  suit.  The  defendant 
introduced  the  justice's  record  of  that  suit,  which  showed  that 
"  the  plaintiff  presented  a  specification  of  a  claim  against  tha  de- 
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fendant  of  $13.60,  for  a  tax  paid  by  plaintiff  to  defendant  on  the 
22d  day  of  October,  1872,  to  which  specification  of  plaintiff  the 
defendant  plead  the  general  issue,  and  also  gave  notice  to  plain- 
tiff that  he  should  show  in  bis  defence  that  what  the  defendant 
did  in  relation  to  this  tax,  he  did  under  and  by  virtue  of  a  tax- 
bill  and  warrant  duly  and  legally  issued  to  him  as  tax-collector 
of  school  district  No  18  of  the  town  of  Wilmington,"  and  claimed 
that  the  judgment  rendered  therein  was  conclusive  against  the 
plaintiff '8  right  of  recovery  in  this  case.  The  plaintiff  gave  evi- 
dence, against  the  defendant's  exception,  tending  to  show  that  the 
sole  ground  of  defence  in  that  suit  was,  that  Donaldson  had  paid 
the  money  over  to  the  district  before  suit  brought,  and  that  judg- 
ment was  rendered  for  Donaldson  solely  on  that  ground. 

The  court  instructed  the  jury,  that  if  the  question  of  whether 
the  plaintiff  was  liable  to  be  assessed  and  taxed  in  the  district, 
was  embraced  in  the  decision  of  the  justice,  and  was  in  any  part 
the  ground  of  his  judgment,  that  judgment  would  be  a  bar  to  the 
plaintiff's  recovery  in  this  suit ;  but  otherwise,  if  based  solely  on 
the  ground  that  Donaldson  had  paid  the  money  over  to  the  dis- 
trict before  the  suit  was  commenced ;  and  submitted  to  the  jury  to 
find  how  that  was.     Verdict  for  the  plaintiff. 

0.  E.  Butter jidd  and  S.  T.  Davenport ,  for  the  defendant. 

The  justice's  judgment  is  conclusive  upon  the  legality  of  the 
plaintiff's  assessment  in  the  defendant  district,  and  is  a  bar  to  this 
suit.  Barney  v  0-off  et  al.  1  D.  Chip.  304  ;  Pierson  v.  Catlin, 
18  Vt.  77  ;  Catlin  v.  Taylor  et  al  18  Vt.  104  ;  Small  v.  Hasten* 
et  ah,  26  Vt.  209  ;  Parkhurst  v.  Sumner,  23  Vt.  538  ;  McGil- 
vray  £  Co.  v.  Avery,  80  Vt.  538. 

The  parol  evidence  was  not  admissible.  Allen  v.  Huntington 
et  al.  2  Aik.  249  ;  Fry  v.  Cook,  2  Aik.  342 ;  Dixon  v.  Sinclear, 
4  Vt.  354 ;  Treasurer  of  Middletown  v.  Ames  et  al.  7  Vt.  166  ; 
Preston  v.  Whitcomh,  11  Vt.  47  ;  Walker  v.  Briggs,  11  Vt.  84  ; 
Naton  v.  BlaUdell,  12  Vt.  165,  171  ;  Wright  v.  Fletcher,  12  Vt. 
431 ;  Smith  v.  Crane,  12  Vt.  487  ;  Spaulding  v.  Chamberlin,  12 
Vt.  588 ;  Atkinson  et  al.  v.  Allen,  12  Vt.  619  ;  Barnard  v.  Flan- 
ders, 12  Vt.  657  ;  Isaacs  v.  Clark,  12  Vt.  692  ;  Oibbs  $  Boies  v. 
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Linsley,  13  Vt.  208 ;  Beech  v.  Rich,  13  Vt.  595 ;  Pike  v.  Hill, 
15  Vt.  183  ;  Sherwin  v.  Bugbee,  17  Vt.  337  ;  Parkhurst  v.  Sum- 
ner,  23  Vt.  538  ;  Hubbard  v.  Fisher,  25  Vt.  539 ;  Eastman  $ 
Page  v.  Waterman,  26  Vt.  494 ;  Parr  v.  Laid  et  al.  37  Vt.  156 ; 
Lindsey  v.  Danville,  46  Vt.  144. 

C.  N.  Davenport,  H.  N.  Six,  and  H.  W.  Brigham,  for  the 
plaintiff. 

We  admit  that  the  judgment  of  a  court  of  competent  jurisdic- 
tion, upon  a  point  directly  in  issue,  is  conclusive  upon  the  parties 
to  that  issue,  and  their  privies,  whenever  the  same  matter  comes 
in  issue  between  the  same  parties  or  their  privies,  in  a  subsequent 
judicial  proceeding.  1  Greenl.  Ev.  §  528,  et  seq.;  Duchess  of 
Kingston's  Case,  2  Lead.  Cas.  478 ;  Trevivian  v.  Lawrence,  lb. 
486 ;  Outram  v  Morewood,  3  East,  346 ;  Hopkins  v.  Let,  5 
Pet.  Cond.  23;  United  States  v.  Nourse,  9  Pet.  28;  Cham- 
berlain v.  Carlisle,  26  N.  H.  551 ;  Haywood  v.  Bath,  38  N.  H. 
183 ;  Parks  v.  Moore,  13  Vt.  183 ;  Perkins  v.  Walker,  19  Vt. 
144 ;  Town  v.  Lamphire,  34  Vt.  365  ;  Spencer  et  al.  v.  Detirtk, 
43  Vt.  98,  104.  This  rule  is  founded  upon  the  maxim — interest 
reipublicce  ut  sit  finis  litiam.  Before  the  rule  or  the  reason  ap- 
plies, it  must  appear  that  the  former  judgment  was  upon  the  same 
matter,  where  the  point  was  directly  in  issue.  In  Parks  v.  Moore, 
13  Vt.  188,  Judge  Collamer  says :  "  An  adjudication  on  the 
merits  of  a  cause,  by  a  court  of  competent  jurisdiction,  is  conclu- 
sive of  the  matter  litigated."  In  Church  v.  Chapin,  35  Vt.  231, 
Judge  Peck  says :  "  A  judgment  even  betweeu  the  same  parties, 
is  conclusive  only  of  such  facts  as  must  have  been  found  to  war- 
rant the  judgment."  When  Donaldson  paid  the  money  over  to 
his  principal,  he  was  no  longer  liable  to  a  suit  in  assumpsit  in 
favor  of  plaintiff.     Spear  v.  Braintree,  24  Vt.  414. 

We  have  no  controversy  with  defendant  as  to  the  effect  of  the 
appeal  and  the  subsequent  payment  of  Donaldson's  costs.  Plain- 
tiffs failure  to  prosecute  his  appeal,  operated  as  a  retraxit,  and 
left  his  case  precisely  as  if  no  appeal  had  been  taken,  as  was  held 
in  Catlin  v.  Taylor  et  al.  18  Vt.  104,  and  Small  v.  Haskins  et  at. 
26  Vt.  209.     Nor  do  we  question  the  rule  that  parol  evidence  is 
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not  admissible  to  vary  or  contradict  a  record.  We  do  not  seek  to 
vary  or  contradict  it.  The  record  itself  does  not  show  what  was 
litigated.  Parol  evidence  (consistent  with  the  record)  is  always 
admissible  to  show  what  facts  were  actually  litigated  and  decided. 
Parks  v.  Moore,  13  Vt.  188 ;  Selden  v.  Tutop,  6  Term,  607  ; 
Martin  v.  Thornton,  4  Bsp.  178  ;  Perkins  v.  Walker,  supra ; 
Small  v.  Haskins,  supra;  Gardner  v.  Buckbee,  &  Cow.  120; 
Wood  v.  Jackson,  8  Wend.  91 ;  White  v.  Simonds  et  al.  33  Vt. 
180 ;  Spencer  v.  Dearth,  supra;  Davenport  v.  Hubbard,  46  Vt. 
200 ;  Big.  Estop.  96,  97,  98,  592,  593  ;  3  Cow.  120  ;  4  lb.  562; 
3  Comst.  173  ;  4  Comst.  71 ;  2  Hill,  478 ;  16  Johns.  136. 

If  defendant  would  rely  upon  the  former  judgment  as  conclu- 
sive, it  should  have  been  specially  pleaded  in  bar  as  an  estoppel. 
Unless  so  pleaded,  it  becomes  a  matter  of  evidence,  and  all  the 
'evidence  upon  both  sides  becomes  admissible.  Phil.  Ev.  243,  and 
note;  Stark.  Ev.  267-8  ;  Isaacs  v.  Clark,  12  Vt.  692  ;  Gray  v. 
Pingry,  17  Vt.  419  ;  Perkins  v.  Walker,  19  Vt.  144. 

The  opinion  of  the  court  was  delivered  by 

Powers,  J.  The  county  court  allowed  the  plaintiff  to  show  by 
parol,  what  matters  were  litigated  in  the  justice  suit  in  his  favor 
against  the  collector.  The  defendant  complains  of  this  ruling, 
and  insists  that  the  judgment  in  that  suit  is  conclusive  of  the  issues 
made  in  the  present  action,  and  that  parol  proof  could  not  be  admit- 
ted to  show  the  subject-matter  of  inquiry  in  the  justice  suit.  A 
judgment  is  conclusive  of  all  matters  which  are  tried,  or  necessa- 
rily put  in  issue,  in  the  action  on  which  it  is  founded.  If  the 
judgment  cannot  be  rendered  without  deciding  the  particular  mat- 
ter claimed  to  have  been  concluded,  it  will  be  considered  as  having 
settled  that  matter  in  all  future  actions  between  the  parties.  In 
the  justice  suit  against  the  collector,  the  legality  of  the  plaintiff's 
assessment  for  taxation,  might  be  properly  tried;  but  the  case 
shows  that  the  suit  failed  for  the  reason  that  the  collector  had  paid 
over  the  money.  The  plaintiff  had  sued  the  wrong  party,  and 
this  was  the  only  question  considered  in  that  case.  Such  a  judg- 
ment works  no  estoppel  that  bars  the  plaintiff's  claim  in  this  suit. 
It  has  long  been  well  settled,  that  parol  proof  is  admissible  to 
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prove  or  disprove  the  identity  of  the  matter  in  litigation  with  that 
of  the  former  adjudication.     Perkins  v.    Walker,  19  Vt.  144 ; 
Packet  Go.  v.  Sickles,  5  Wall.  580. 
Judgment  affirmed. 


Charles  N.  Davenport,  administrator  op  Joseph  Tromblkt's 
Estate,  v.  The  North  Eastern  Mutual  Life  Association. 

Action.     Parties. 

In  assumpsit  on  a  policy  of  life  insurance  in  favor  of  the  administrator  of  the  hwtmi 
the  declaration  alleged  a  consideration  moving  from  the  insured,  and  a  prvnim  to  ' 
pay  the  wife  and  children  of  the  insured,  or  their  legal  representatives.    JEWd,  that 
the  action  could  not  he  maintained  in  the  name  of  the  administrator. 

Assumpsit.  The  declaration  contained  the  general  counts,  and 
the  following  special  count : 

"  And  in  a  further  plea  of  the  case ;  for  that  the  said  North- 
Eastern  Mutual  Life  Association,  at  said  Brattleboro,  on  the  l?th 
day  of  March,  A.  D.  1873,  in  consideration  of  the  sum  of  tea 
dollars  then  and  there  paid  to  said  association  by  the  said  Joseph 
Trombley  then  in  life  but  since  deceased,  and  upon  the  farther 
consideration  that  the  said  Joseph  Trombley  should  during  his  life. 
forward  to  said  association  an  annual  due  or  payment  of  three 
dollars,  and  the  sum  of  one  dollar  and  ten  cents  within  forty  days 
after  the  notification  of  the  death  of  any  member  of  the  division 
in  said  association  to  which  the  said  Joseph  Trombley  belonged, 
the  said  North-Eastern  Life  Association*  by  its  written  contract 
signed  by  its  president  and  secretary,  undertook  and  then  and 
there  faithfully  promised  to  pay  to  the  wife  and  children,  or  their 
legal  representatives,  at  their  office  in  Brattleboro,  Vermont,  in 
sixty  days  after  satisfactory  proof  of  the  death  of  the  said  Joseph 
Trombley,  as  many  dollars  as  there  were  members  at  the  time  of 
his  death,  of  division  '  E,'  of  series  one,  in  said  association.  And 
the  plaintiff  avers  that  the  said  Joseph  Trombley  was  duly  con- 
stituted a  member  of  said  division  '  E,'  of  series  one,  in  said  asso- 
ciation, and  thereby  entitled  to  all  the  rights  and  privileges  of  a 
member  thereof,  and  he  so  continued  until  the  7th  day  of  April, 
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A.  D.  1873,  when  at  Holyoke,  in  the  state  of  Massachusetts,  to 
wit,  at  said  BratUeboro,  he  the  said  Joseph  Trombley  died.  And 
the  plaintiff  avers  that  afterwards,  to  wit,  on  the  12th  day  of  May, 
A.  D.  1878,  he  was  duly  appointed  by  the  probate  court  for  the 
district  of  Marlboro,  administrator  of  the  goods,  chattels,  and 
estate  which  were  of  the  said  Joseph  Trombley ;  and  he  brings 
into  court  here  his  letters  of  administration,  duly  issued  by  said 
probate  court.  And  the  plaintiff  avers  that  the  said  Joseph 
Trombley  during  his  lifetime,  and  after  the  delivery  to  him  of  said 
policy  of  insurance,  well  and  faithfully  performed  all  and  singular 
the  conditions  of  his  membership  in  said  association,  and  after- 
wards, to  wit,  on  the  12th  day  of  May,  A.  D.  1873,  the  plaintiff 
so  being  administrator  as  aforesaid,  furnished  and  delivered  to 
said  association  complete  and  satisfactory  proof  of  the  death  of 
the  said  Joseph  Trombley  as  aforesaid,  and  the  plaintiff  as  admin- 
istrator as  aforesaid,  for  the  benefit  of  said  wife  and  children  as 
aforesaid,  became  and  was  entitled  to  receive  from  said  North- 
Eastern  Mutual  Life  Association,  at  the  end  of  sixty  days  there- 
after, as  many  dollars  as  there  were  members  on  said  7th  day  of 
April,  A.  D.  1873,  in  said  division  "E"  of  series  one  of  said 
association." 

The  count  further  alleged  that  there  were  on  said  7th  day  of 
April,  a  large  number,  to  wit,  fifteen  hundred  members  in  said 
division,  and  that  the  plaintiff,  administrator  as  aforesaid,  was 
entitled  to  recover  fifteen  hundred  dollars  of  the  defendant ;  and 
assigned  a  breach.  To  this  count  the  defendant  filed  a  general 
demurrer. 

The  court,  at  the  September  term,  1874,  Barrett,  J.,  presiding, 
overruled  the  demurrer,  and  adjudged  the  count  sufficient,  and 
rendered  judgment  for  the  plaintiff;  to  which  the  defendant 
excepted. 

K.  Haskins,  and  E.  J.  Phelps,  for  the  defendant. 

Upon  the  averments  in  the  declaration,  the  action  cannot  be 
sustained  by  the  administrator,  but  should  have  been  brought  by 
the  widow  and  children.  There  is  no  averment  of  a  promise  to 
the  deceased  to  pay  his  wife  and  children,  but  of  a  promise  to  pay 
the  wife  and  children  themselves,  upon  a  consideration  moving 
from  the  deceased,  and  expressed  to  be  for  their  benefit.  Es- 
pecially will  this  be  the  construction  given  to  the  declaration, 
67 
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when  the  provisions  of  the  statute  regulating  these  contracts  are 
regarded.  They  change  entirely  the  legal  character  of  the  contract 
as  it  would  otherwise  stand,  and  make  it  the  exclusive  property  of 
the  wife.  Gen.  Stat.  p.  472,  §§  23,  24.  If  there  is  any  ambiguity 
in  the  language  of  the  declaration,  it  will  be  taken  against  the 
pleader. 

But  even  if  the  declaration  could  be  taken  as  setting  out  a 
promise  to  the  deceased,  the  action  should  still  be  in  the  name  of 
the  beneficiaries.  The  question  is,  with  whom  is  the  contract  k 
its  legal  effect  ? 

A  life  insurance  by  a  husband  for  the  benefit  of  his  wife,  is  a 
peculiar  contract,  and  differs  from  any  other.  The  theory  on 
which  it  rests,  as  understood  and  intended  by  the  parties,  the  rela- 
tion of  husband  and  wife,  the  object  in  view,  and  the  special 
provisions  of  the  statute,  are  all  to  be  regarded  in  giving  it  a  con- 
struction. Viewed  in  this  connection,  the  contract  that,  standiBg 
by  itself,  would  have  been  a  contract  with  the  husband,  subject  to 
his  control,  liable  for  his  debts,  and  passing  to  his  administrator, 
becomes,  in  legal  effect,  a  contract  with  the  wife,  for  her  exclusive 
benefit,  beyond  the  reach  of  her  husband  and  his  creditors,  and  to 
be  enforced  in  her  own  name.  The  statute  excludes  the  husband, 
his  heirs,  his  creditors,  and  his  representatives,  from  the  benefit 
of  the  policy.  It  provides  for  the  appointment  of  a  trustee  by  the 
probate  court,  for  the  protection  of  the  widow,  if  necessary.  The 
administrator  is  in  no  sense  the  representative  of  the  widow,  ex- 
cept so  far  as  she  participates  in  her  husband's  estate.  He  caa 
not  take  or  use  the  insurance  money  in  his  official  capacity,  nor 
can  his  bail  be  made  liable  for  it.  If  he  can  recover  it,  he  re* 
covers  what  he  is  not  entitled  to,  and  what  belongs  to  another 
with  whom  he  has  no  connection.  This  view  of  the  case  appears 
to  be  sustained  by  authority.  Bliss  Life  Ins.  496,  497 ;  BoyUx. 
Guardian  Life  Ins.  Co.  6  Rob.  (N.  Y.)  567 ;  Support  v.  Unm 
Mutual  Ins.  Co.  7  Rob.  (N.  Y.)  155 ;  Meyers  v.  Keystone  Mittud 
Life  Ins.  Co.  27  Penn.  263 ;  McCord  v.  Noyes,  3  Bradf.  139; 
Fraternal  Mutual  Life  Ins.  Co.  v.  Apptegate,  7  Ohio,  295 ;  m  ft 
P.  A.  Kuffler,  3  Bigelow's  Life  Ins.  Cases,  592.  The  ease  of 
Fugure  v.  St.  Joseph  Society,  46  Yt.  362,  has  no  application* 
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That  was  not  upon  a  policy  of  insurance,  nor  under  any  statute 
provision  controlling  its  legal  effect. 

The  declaration  is  defective  in  not  showing  a  performance  by 
the  plaintiff's  intestate  of  the  consideration  on  which  the  contract 
is  averred  to  have  been  made.  The  declaration  contains  no  aver- 
ment whatever  that  the  annual  dues  were  paid.  Nor  is  it  stated 
that  the  dues  upon  the  death  of  members  were  paid,  or  that  there 
were  no  deaths  of  members.  Nor  is  any  excuse  for  non-payment 
alleged.  The  averment  that  the  plaintiff  "  performed  all  and 
singular  the  conditions  of  his  membership,"  does  not  meet  the 
requirement;  because  it  nowhere  appears  from  the  declaration 
that  these  payments  were  conditions  of  membership,  nor  that  the 
performance  of  those  conditions  referred  to  those  payments. 

C.  N.  Davenport,  pro  %e. 

The  special  count  sets  forth  a  promise  to  plaintiff's  intestate, 
upon  a  consideration  moving  wholly  from  him,  to  pay  to  said  in- 
testate's wife  and  children,  within  sixty  days  after  due  proofs  of 
his  death,  the  avails  of  a  policy  of  insurance  upon  his  life.  The 
death  of  the  intestate,  the  performance  by  him  of  the  conditions 
of  the  policy,  the  appointment  of  plaintiff  administrator,  the  proofs 
of  death,  demand  of  payment,  and  refusal  of  defendants,  are 
averred  in  the  declaration.  The  count  is  sufficient  both  in  form  and 
substance,  provided  the  action  can  be  maintained  in  the  name  of  the 
plaintiff  as  administrator.  The  rule  of  the  common  law  was,  and  of 
this  state  is,  that  where  the  promise  is  made  to  him  from  whom  the 
consideration  moves,  he  alone,  if  living,  and  his  personal  repre- 
sentative, if  dead,  can  maintain  an  action  for  the  breach  of  that 
promise.  1  Chit.  Pi.  2  ;  Chit.  Cont.  54 ;  Price  v.  JEaston,  4  B.  & 
Ad.  433  ;  Orampton  v.  Ballard,  10  Vt.  251 ;  Pangborn  v.  Saxton, 
11  Vt.  79 ;  Hall  v.  Huntoon,  17  Vt.  244  ;  Corey  v.  Powers  £  Tr. 
18  Vt.  587  ;  Fugure  v.  St.  Joseph's  Society,  46  Vt.  362.  The 
precise  question  involved  in  the  case  at  bar  was  expressly  decided 

in  the  case  last  cited. 

The  provisions  of  ch.  72,  §§  23,  24,  25,  of  the  Gen.  Sts.,  are 
operative  to  protect  the  avails  of  such  policies  of  insurance  as 
are  therein  described,  from  the  husband's  creditors  and  represen- 
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tatives.  They  do  not  operate  to  prevent  a  suit  in  the  name  of 
the  administrator  "  for  the  benefit  of  said  wife  and  children." 
The  policy  declared  on  is  not  "  expressed  to  be  for  the  benefit  of 
any  married  woman."  It  is  a  promise  to  "  pay  to  the  wife  and 
children,  or  their  legal  representatives." 

The  opinion  of  the  court  was  delivered  by 

Powers,  J.     The  questions  in  this  case  arise  upon  a  demurrer 
to  the  plaintiff's  declaration.     It  is  insisted  first,  that  the  plaintiff 
cannot  maintain  this  suit  as  the  administrator  of  Trombley,  but 
that  the  suit  should  be  brought  in  the  name  of  the  wife  and  chil- 
dren of  Trombley.     The  general  rule  in  actions  on  contracts  is, 
that  the  suit  should  be  brought  by  the  party  having  the  legal 
interest  in  the  contract — the  person  to  whom  the  promise  and 
undertaking  run.     Hall  v.  Huntoon,  17  Vt.  244 ;  Carey  v.  Potten, 
18  Yt.  587.     The  averment  in  the  declaration  is,  that  the  defend- 
ant "  undertook  and  then  and  there  faithfully  promised  to  pay  to 
the  wife  and  children,  or  their  legal  representatives,"  Ac.    As 
this  declaration  stands,  the  right  of  action  is  clearly  in  the  wife 
and  children.     When  the  sufficiency  of  pleadings  is  challenged 
by  demurrer,  inferences  are  to  be  drawn  against,  rather  than  in 
favor  of,  the  pleader  ;  and  in  this  case,  a  promise  to  the  intestate 
can,  at    least,  only  be  inferred — it   is  not  alleged.     The  case 
of  Fugure  v.  Mutual  Society  of  St.  Joseph,  46  Vt.  362,  did  not 
turn  upon  a  question  of  pleading.     In  that  case,  it  was  held  that 
the  plaintiff  could  not  recover  because  there  was  nothing  due  him. 
An  examination  of  that  case   will  show   that  the   declaration 
counted  upon  a  promise,  not  to  the  plaintiff,  but  to  the  deceased 
husband.    There  is,  obviously,  no  conflict  between  the  doctrines 
of  that  case  and  the  one  at  bar.    The  view  we  have  taken  of  the 
question  renders  it  unnecessary  to  consider  the  other  questions 
raised. 

Judgment  reversed,  declaration  adjudged  insufficient,  and  cause 
remanded,  with  leave  to  plaintiff  to  amend  upon  the  usual  terms. 
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Ralph  E.  Hosford  v.  The  New  Yore  Central  and"  Hudson 

River  Railroad  Company. 

Amendment. 

The  New  York  Central  Railroad  Company  and  the  Hudson  River  Railroad  Company, 
separate  corporations,  consolidated  pursuant  to  an  act  of  the  New-York  legislature, 
under  the  name  of  the  New  York  Central  and  Hudson  River  Railroad  Company. 
The  new  corporation  was  sued  as  a  common  carrier,  by  the  name  of  the  New  York 
Central  Railroad  Company,  for  damage  to  property  received  at  a  station  on  the  line 
of  what  was  formerly  the  New  York  Central  Railroad,  and  appeared  in  court  and 
claimed  a  misnomer.  Held,  that  the  plaintiff  was  properly  allowed  on  trial,  to 
amend  the  writ  by  inserting  the  true  name  of  the  new  corporation. 

Case  against  the  defendant  as  a  common  carrier,  for  damage  in 
transporting  apples  from  Batavia,  N.  Y.,  a  station  on  the  line  of 
what  was  formerly  the  New  York  Central  Railroad,  to  Boston, 
Mass.  Plea,  the  general  issue,  and  trial  by  jury,  April  term, 
1874,  Barrett,  J.,  presiding. 

The  defendant  was  sued  by  the  name  of  the  New  York  Central 
Railroad  Company ;  and  on  trial  the  plaintiff  moved  for  leave  to 
amend  the  writ  so  that  the  defendant's  name  would  be,  The  New 
York  Central  and  Hudson  River  Railroad  Company.  The  defend- 
ant objected  to  the  allowance  of  the  amendment,  and  in  support 
of  the  objection,  read  an  act  of  the  legislature  of  New  York,  en- 
titled, "  An  Act  authorizing  the  consolidation  of  certain  railroad 
companies,"  passed  May  20,  1869 ;  also  an  agreement  of  consoli- 
dation, made  in  pursuance  of  said  act  on  the  15th  of  September, 
1869,  between  The  New  York  Central  Railroad  Company  and 
The  Hudson  River  Railroad  Company,  whereby  said  companies 
agreed  to  "  merge  and  consolidate,"  and  to  constitute  and  form 
one  corporation  by  the  name  of  The  New  York  Central  and  Hud- 
son River  Railroad  Company.  The  4th  section  of  said  act  pro- 
vided, that  upon  the  consummation  of  the  act  of  consolidation, 
all  and  singular  the  rights,  privileges,  exemptions,  and  franchises 
of  each  of  the  corporations  parties  to  the  same,  and  all  the 
property  and  debts  due,  as  well  as  all  stock  subscriptions  and  other 
things  in  action  belonging  to  either  of  said  corporations,  should 
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be  deemed  to  be  transferred  to,  and  vested  in,  such  new  corpora- 
tion ;  and  that  all  claims,  demands,  property,  rights  of  way,  and 
every  other  interest,  should  be  as  effectually  the  property  of  the 
new  corporation  as  they  were  of  the  former  corporations  parties 
to  said  agreement  and  act.  The  5th  section  provided,  that  no 
suit,  action,  or  other  proceeding,  pending  before  any  court  or 
tribunal,  in  which  either  of  said  companies  was  a  party,  should  be 
deemed  to  have  abated  or  been  discontinued  by  the  agreement  and 
act  of  consolidation  ;  but  that  the  same  might  be  conducted  in  the 
name  of  the  existing  corporations,  to  final  judgment,  or  such  nev 
corporation,  on  motion  and  order  of  court,  substituted  as  a  party; 
and  that  suits  might  be  brought  and  maintained  against  stick 
new  corporation  in  the  courts  of  New  York,  for  all  causes  of 
action,  in  the  same  manner  as  against  other  railroad  corporations 
therein. 

The  court  allowed  the  amendment,  pro  forma ;  to  which  the 
defendant  excepted.     Verdict  for  the  plaintiff. 

Field  $  Tyler,  for  defendant. 

Under  our  statute,  courts  have  a  discretionary  power  to  allow 
amendments  in  the  pleadings,  upon  such  terms  as  they  deem 
proper  ;  but  their  authority  to  allow  changes  to  be  made  in  the 
names  of  parties,  is  restricted  "  to  the  altering  the  christian  name 
or  names  of  either  or  any  of  the  parties."     Gen.  Sts.  ch.  30,  §  4L 
The  strongest  authority  for  the  plaintiff  is  Lewis  et  al.  v.  Loduy 
41  Vt.  11.     But  in  that  case,  all  the  defendants  were  duly  in  court 
and  upon  the  record,  and  the  court  only  allowed  their  full  names 
to  be  inserted,  so  as  to  make  their  description  more  definite.    It 
Emereon  v.   Wilson,  11  Yt.  357,  the  suit  was  brought  originally 
before  a  justice  in  the  name  of  Emerson  &  Godfrey ,  And  the  justice 
permitted  Godfrey's  name  to  be  struck  out,  so  as  to  leave  the  soil 
in  the  name  of  Emerson  alone.    Thi6  court  held  that  such  amend- 
ment could  not  be  made.     Bowman  v.  Stowell  et  al.  21  Vt.  309; 
Winn  v.  Averill  et  ctis.  24  Vt  283.    This  suit  could  not  have  bam 
maintained  as  brought,  against  The  New  York  Central  Railroad 
Company ;  nor  could  a  judgment  if  rendered  against  it,  have  ben 
satisfied ;  for  its  existence  had  been  merged  in  the  new  corporator 
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which  had  assumed  all  its  rights,  privileges,  exemptions,  aiid 
franchises,  and  all  its  property  and  liabilities.  Under  the  5th 
section  of  said  act,  suits  pending  at  the  time  of  the  passage  of  the 
act  against  either  of  the  existing  corporations,  might  be  prosecuted 
to  final  judgment,  but  new  suits  could  not  be  instituted  against 
them.  Without  said  act,  the  amendment  brings  an  additional 
party  upon  the  record,  by  the  name  of  The  Hudson  River  Rail- 
road Company.  Under  the  act,  the  plaintiff  had  brought  no  party 
defendant  into  court.  The  amendment  now  introduces  upon  the 
record  The  New  York  Central  and  Hudson  River  Railroad  Com- 
pany, a  corporation  which  is  alone  liable  in  this  action,  if  any 
one  is  liable,  and  against  which  the  suit  should  have  been  origin- 
ally brought. 

C.  N.  Davenport,  for  the  plaintiff. 

The  only  question  is  as  to  the  power  of  the  county  court  to 
grant  the  amendment.  If  the  power  existed,  the  way  and  man- 
ner of  its  exercise  is  wholly  within  the  discretion  of  the  county 
court,  and  not  subject  to  revision  here.  Emerson  v.  Wilson,  11 
Vt.  357  ;  Lewis  et  al.  v.  Locke,  41  Vt.  11.  It  will  be  presumed 
that  the  court  below  was  satisfied  that  the  plaintiff  intended  to 
sue  the  defendant  as  it  is  now  described,  and  would  have  done  so, 
but  for  his  ignorance  of  the  fact  of  consolidation.  The  declara- 
tion shows  clearly  for  what  the  action  was  brought.  The  objection 
is  purely  technical,  and  should  have  no  other  favor  shown  it  than 
the  liberal  and  just  interpretation  and  application  of  our  statute  of 
jeofails  requires.  Lippitt  v.  Kelly,  46  Vt.  525.  This  statute 
empowers  any  court  to  "  amend  all  imperfections,  defects,  and 
want  of  form  ;"  and  since  the  act  of  1851,  the  power  has  extended 
"  to  the  altering  of  the  christian  name  or  names  of  either  or  any 
of  the  parties,  on  such  terms  as  the  court  shall  think  proper." 
Gen.  Sts.  ch.  30,  §  41.  The  old  statute  before  the  act  of  1851, 
was  uniformly  construed  to  authorize  any  amendment  which  did 
not  introduce  new  parties  or  change  the  form  of  the  action.  The 
names  of  parties  erroneously  inserted  were  permitted  to  be  stricken 
out.  Counts  in  declarations  were  allowed  to  be  struck  out,  so 
is  to  prevent  at  misjoinder  of  causes  of  action,  and  new  counts 
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were  permitted,  the  effect  of  which  was,  to  enable  a  plaintiff  to 
recover  where  before  recovery  was  impossible.  The  purpose  and 
intent  of  the  plaintiff  in  bringing  his  suit  and  framing  his  declara- 
tion, has  always  been  a  controlling  consideration  with  courts  io 
granting  or  refusing  amendments.  Carpenter  v.  Gfookin,  2  Vt 
495  ;  Emerson  v.  Wilson,  11  Vt.  357  ;  Skinner  v.  Grant,  12  Vt. 
456,  462  ;  Bowman  v.  Stow  ell,  21  Vt.  309/  Winn  v.  AveriUtt 
ah.  24  Vt.  283 ;  Tre%eoU  v.  Baker,  29  Vt.  459  ;  HW  v.  Smith  et 
al.  34  Vt.  535  ;  Boyd  v.  Bartlett  £  Tr.  36  Vt.  9 ;  EimbaU  v. 
Ladd,  42  Vt.  747  ;  Haskell  v.  Bowen,  44  Vt.  584.  The  amend- 
ment granted  is  fully  sanctioned  by  precedent  in  this  state.  Whm 
v.  Averill  et  ah.  supra ;  Lewis  et  al.  v.  Locke,  supra ;  St. 
Johnsbury  v.  G-oodnough,  44  Vt.  662.  In  other  states,  where 
their  statutes  of  jeofails,  as  well  as  their  rules  of  practice,  are  less 
liberal  than  ours,  the  courts  have  permitted  amendments  correct- 
ing mistakes  in  describing  the  corporate  name  of  defendants. 
Burnham  v..  Savings  Bank,  5  N.  H.  573  ;  Ballard  v.  Nantucket 
Bank,  5  Mass.  203 ;  Sherman  v.  Conn.  River  Bridge,  11 
Mass.  338. 

The  opinion  of  the  court  was  delivered  by 

Powers,  J.  In  revising  the  action  of  the  county  court  in  the 
allowance  of  amendments  to  ploadings,  we  are  to  presume  that 
all  facts  necessary  to  uphold  their  action  were  made  to  appear  to 
that  court.  In  this  case,  we  are  to  presume  that  service  of  the 
plaintiff's  writ  was  made  upon  the  right  party,  and  that  that 
party  appeared  in  court,  and  claimed  a  misoomer.  The  plain- 
tiff's loss  occurred  on  that  portion  of  the  defendant's  road  for- 
merly known  as  the  New  York  Central  Railroad,  and,  but  for  a 
change  of  name  under  which  that  same  railroad  was  operated, 
the  party  was  properly  named  in  the  writ. 

The  plaintiff,  by  his  proposed  amendment,  is  not  seeking  to 
charge  the  N.  Y.  Central  Railroad  Company  and  the  Hudsoa 
River  Railroad  Company,  thus  bringing  onto  the  record  two  cor- 
porations, but  he  seeks  to  properly  name  one  corporation — the 
same  that  he  has  sued,  and  the  one  confessedly  liable  for  his  loss. 
He  brings  no  new  party  onto  the  record;  he  charges  no  new 
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party  with  liability  that  was  before  exempt  or  ought  now  to  be 
exempt ;  he  seeks  simply  to  hold  in  court  the  party  he  already  has 
brought  there  under  a  wrong  name.  The  record  contains  every- 
thing needed  to  amend  by,  and  we  think  the  amendment  was 
properly  allowed. 
Judgment  affirmed. 


Minnie  E.  Smith  v.  Chester  H.  Wilcox. 

Trespass.    Construction  of  the  words  u  Wilfully  "  and  "  Injury" 
as  used  in  §  3,  No.  4,  of  the  Acts  of  1869.     Self- 
Defence.     Certified  Execution. 

The  wilfulness  meant  by  §  3,  No.  4,  of  the  Acts  of  1869,  is  such  as  a  drunken  per- 
son may  have.  If  the  act  committed  by  such  person  is  the  result  of  such  capac- 
ity as  he  has  for  determining  what  he  will  do,  it  is  within  the  meaning  of  the  stat- 
ute. Proof  that  such  person  committed  an  injury,  if  no  excuse  or  justification  ap- 
pears out  of  the  circumstances,  is  sufficient  from  which  to  find  that  he  did  it  inten- 
tionally or  wilfully,  according  to  his  capacity,  and  would  make  out  this  part  of  a 
case  under  that  statute,  unless  some  excuse  or  justification  is  made  to  appear  by 
way  of  defence  from  other  circumstances. 

The  word  fftftiry \  in  that  statute,  was  used  in  the  sense  of  unlawful  damage  or  hurt; 
and  anything  done  in  lawful  self-defence,  woujd  not  be  actionable  under  the  statute. 

The  law  allows  persons  to  use  against  others^only  such  means  as  are  necessary  for 
self-defence.  Resort  to  a  deadly  weapon  U  not  necessary,  except  to  avert  impending 
death  or  enormous  bodily  harm. 

In  actions  upon  said  statute,  the  county  court  may  properly  grant  certified  executions; 
and  its  finding  and  adjudication  in  that  behalf,  are  not  revisable  on  exceptions. 

Trespass,  founded  on  §  3,  No.  4,  of  the  Acts  of  1869.*  Plea, 
not  goilty,  and  trial  by  jury,  April  term,  1874,  Barrett,  J.,  pre- 
siding. 

•  Whereby  it  is  enacted :  "  Sec.  3.  Whenever  any  person  in  a  state  of  intoxication 
shall  wilfully  commit  any  injury  upon  the  person  or  property  of  any  other  individual, 
aav  person  who  by  himself,  his  clerk  or  servant,  shall  nave  unlawfully  sold  or  fur- 
nished any  part  of  the  liquor  causing  such  intoxication,  shall  be  liable  to  the  party  in- 
jured for  all  damage  occasioned  by  the  injury  so  done,  to  be  recovered  in  tii  e  same 
form  of  action  as  such  intoxicated  person  would  be  liable  to;  and  both  such  parties 
may  be  joined  in  the  same  action ;  and  in  case  of  the  death  or  disability  of  aoy  person, 
either  from  the  injury  received  as  herein  specified,  or  in  consequence  of  intoxication 
from  the  use  of  liquors  unlawfully  furnished  as  aforesaid,  any  person  who  shall  be  in 
any  manner  dependent  on  such  injured  person  for  means  of  support,  or  any  party  on 
whom  such  injured  person  may  be  dependent,  may  recover  from  the  person  unlaw- 
fully selling  or  furnishing  any  such  liquor  as  aforesaid,  all  damage  or  loss  sustained 
fat  eonseqaence  of  such  injury,"  &c 

68 


~l 


538  WINDHAM  COUNTY, 


Smith  v.  Wilcox. 


The  evidence  of  the  plaintiff  tended  to  show,  that  she  was  the 
widow  of  William  E.  Smith,  who  was  killed  by  one  James  Cro- 
sier :  that  said  Crosier  was  plaintiff's  father,  and  that  they  all 
resided  in  the  same  family ;  that  on  the  afternoon  of  July  4, 1873, 
the  said  Crosier  and  Smith  went  to  the  Tillage  of  Green  River,  in 
the  town  of  Quilford,  where  the  defendant  kept  a  store  in  which 
he  sold  without  license,  intoxicating  liquors ;  that  during  that 
afternoon,  the  defendant  unlawfully  furnished  three  glasses  of 
cherry  to  said  Smith,  and  four  glasses  of  rum  to  said  Crosier; 
that  Smith  and  Crosier  arrived  home  about  nine  o'clock  in  the 
evening,  in  an  intoxicated  condition ;  that  after  their  arrival 
home,  they  drank  some  cider,  and  soon  after  got  into  an  alterca- 
tion of  words,  and  from  that  to  blows,  which  finally  resulted  in 
Crosier's  seizing  his  gun  and  shooting  Smith,  from  the  effects  of 
which  he  died  in  a  few  minutes ;  that  before  the  shooting,  Crosier 
was  heard  to  say,  "  Bill  Smith,  you  won't  breathe  after  to-night"; 
that  the  plaintiff,  with  her  child  two  years  old,  was  entirely  de- 
pendent on  the  said  Smith  for  support ;  that  while  he  was  a  quar- 
relsome and  dangerous  man  when  under  the  influence  of  liquor, 
yet  when  sober,  he  was  a  kind  husband  and  father,  and  provided 
well  for  the  material  wants  of  the  plaintiff  and  her  child ;  and 
that  since  her  husband's  death,  the  plaintiff  had  worked  out  by 
the  week,  to  obtain  means  of  support  for  herself  and  child. 

The  evidence  of  the  defendant  tended  to  show,  that  Smith  and 
Crosier  resided  about  six  miles  from  defendant's  place  of  busi- 
ness ;  that  on  the  day  mentioned,  Smith  and  Crosier  arrived  in 
Green  River  village  between  two  and  half  past  two  o'clock  in  the 
afternoon ;  that  during  the  afternoon,  they  drank  nothing  at 
defendant's  bar  but  cherry  juice ;  that  Smith  drank  twice  and 
Crosier  three  times  ;  that  cherry  juice  is  a  liquid  prepared  and 
put  up  by  wholesale  liquor  dealers,  and  sold  to  retail  dealers,  to 
use  in  coloring  and  flavoring  other  liquors,  and  that  it  had  no 
more  intoxicating  properties  than  the  same  quantity  of  cider  would 
have ;  that  Smith  and  Crosier  left  Green  River  village  for  home 
between  five  and  six  o'clock  in  the  afternoon,  and  were  both 
sober  and  free  from  intoxication  when  they  left;  that  Crosier 
started  a  little  first,  on  foot,  in  company  with  another  man,  and 
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walked  three  fourths  of  a  mile  before  Smith  overtook  them  with 
his  team  ;  that  when  he  overtook  them,  they  all  three  stopped  at 
a  neighbor's  house,  got  and  drank  some  cider,  Smith  and  Crosier 
at  this  time  being  sober  and  free  from  the  influence  of  intoxica- 
tion ;  that  on  their  way  home  they  stopped  at  another  house  on  the 
road,  procured  and  drank  some  more  cider,  and  that  it  was  not  until 
they  had  left  this  second  house,  that  either  Smith  or  Crosier  began 
to  show  any  signs  of  being  intoxicated  ;  that  they  arrived  home 
a  little  after  nine  o'clock  in  the  evening,  where  they  drank  more 
cider,  and  soon  after  got  into  the  altercation  which  resulted  in  the 
death  of  Smith ;  that  Smith  was  a  youug,  strong,  and  athletic 
man,  exceedingly  quarrelsome,  and  when  under  the  influence  of 
liquor  was  regarded  as  a  very  dangerous  person ;  that  he  had 
some  two  years  before,  and  at  a  time  when  he  was  under  the  in- 
fluence of  liquor,  assaulted  Crosier,  and  beaten  him  in  a  brutal 
manner ;  that  Crosier  was  a  man  over  sixty  years  of  age,  and 
stood  in  great  fear  of  Smith  when  he  was  intoxicated,  and  was 
well  acquainted  with  Smith's  disposition  for  being  quarrelsome 
and  dangerous  when  in  such  a  condition ;  that  on  the  evening  in 
question,  Smith  was  ugly  and  quarrelsome,  and  used  much  harsh 
and  profane  language  towards  Crosier,  threatening  him  with  bod- 
ily hurt ;  that  just  before  the  shooting,  he  threw  Crosier  upon  the 
floor  with  great  violence,  and  then  threw  him  out  doors  with  great 
violence,  and  threatened  that  if  he  came  into  the  house  again  he 
would  kill  him;  that  Crosier  returned  into  the  house,  Smith  and 
Crosier  taking  seats  upon  opposite  sides  of  the  stove,  Crosier  on 
the  side  nearest  to  where  his  gun  hung  upon  the  wall ;  and  that 
Smith  continued  to  curse  and  threaten  Crosier,  whereupon  Cro- 
sier seized  and  fired  the  gun,  from  the  effects  of  which  Smith 
died  soon  after. 

The  defendant  requested  the  court  to  charge  the  jury  as  follows : 
1.  That  the  statute  upon  which  the  action  is  founded  is  uncon- 
stitutional, and  that  the  action  could  not  be  maintained.  2.  That 
the  plaintiff  was  not  entitled  to  recover  anything  in  this  action  by 
reason  of  any  liquors  which  the  defendant  might  have,  by  himself, 
clerk,  or  servant,  unlawfully  furnished  to  the  said  Smith,  although 
the  same  might  have  caused  in  part  the  intoxication  under  which 
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the  said  Smith  was  laboring  at  the  time  of  the  killing.  S.  That 
in  order  to  entitle  the  plaintiff  to  recover,  she  must  satisfy  the 
jury  by  a  fair  preponderance  of  evidence,  of  the  truth  of  the  three 
following  propositions,  viz:  1.  That  said  Smith  came  to  his 
death  by  the  wilful  act  of  said  Crosier.  2.  That  the  killing  of 
said  Smith  was  neither  justifiable,  accidental,  or  excusable,  on 
the  part  of  the  said  Crosier.  3.  That  said  Crosier  was  in  a 
state  of  intoxication  at  the  time  of  the  killing,  and  that  snch 
intoxication  was  caused  in  part  by  liquor  unlawfully  furnished 
said  Crosier  by  the  defendant,  his  clerk  or  servant. 

As  to  the  first  request,  the  court  refused  to  hold  or  charge  ts 
requested.  As  to  the  second  request,  the  charge  was  satisfactory 
and  unexceptionable.  The  court  also  charged  as  requested  in  the 
3d  sub-division  of  the  third  request.  As  to  the  1st  and  2d  sub- 
divisions of  the  third  request,  the  court  charged  as  follows : 

"The  term,  wilful  act,  within  the  meaning  of  this  statute,  does 
not  mean  with  a  malicious  intent,  having  a  malicious  design  to  do 
such  an  injury.     It  means,  did  he  fire  the  gun  designing  to  fire  at 
Smith  ?    That  he  did  fire  that  gun  there  is  no  question.    Was  that 
firing  accidental  ?     Did  the  gun  go  off  without  his  design  ?    If  it 
went  off  without  his  designing  to  fire  at  Smith,  then  it  was  not  a 
wilful  act  within  tho  meaning  of  the  statute.    If,  on  the  other  hand, 
he  fired  it  on  purpose,  though  he  might  not  have  intended  to  kill 
him,  still  if  he  fired  at  Smith  on  purpose,  it  was  a  wilful  act  within 
the  meaning  of  the  statute.    Being  in  the  condition  in  which  it  is 
conceded  he  was,  he  might  not  have  had  a  comprehensive  appre- 
ciation of  what  might  be  the  effect  of  his  firing ;  still,  being  in  such  a 
condition  as  he  was  at  the  time,  the  firing  was  a  wilful  act,  provided 
it  was  not  accidental,  if  he  fired  it  purposely  at  Smith,  unless  it  is 
shown  that  he  did  it  in  necessary  self-defense.    If  he  did  it  in  neces- 
sary self-defense,  then  it  would  not  be  a  wilful  act  within  the  meaning 
of  the  statute.     If  the  man  had  been  sober,  would  it  have  been 
necessary  for  him  to  have  resorted  to  a  deadly  weapon  in  order  to 
save  himself  from  bodily  harm  ?    At  the  time  he  took  the  gun  and 
fired  it,  was  that  necessary  ?    If  he  had  been  sober  and  in  the  exer- 
cise of  a  sober  man's  judgment,  was  that  act  necessary  in  order  to 
protect  himself  from  bodily  harm  ?    However  a  man  may  be  threat* 
ened  and  scolded,  and  in  peril  of  being  injured  by  his  antagonist, 
if  he  can  get  himself  out  of  the  way  and  save  himself,  short  of 
resorting  to  a  deadly  weapon,  then  the  use  of  such  deadly  weapon 
is  not  necessary  for  self-defence.    If  he  doee  not  avail  himself  d 
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his  opportunity  to  get  out  of  the  way,  but  uses  the  deadly  weapon, 
then  it  is  a  wilful  act.  You  have  heard  the  evidence  of  Mary 
Crosier,  who  was  present  when  the  gun  was  fired,  of  the  parties 
clinching,  and  of  Crosier's  being  thrown  out  of  doors,  how  they 
both  came  back  into  the  house,  sitting  down  by  the  stove,  the  one 
upon  one  side  and  the  other  upon  the  other  side,  of  Mary's  calling 
the  attention  of  Smith  to  the  meat,  und  of  her  turning  round,  and 
of  the  gun's  going  off.  In  point  of  fact,  was  it  necessary  for 
Crosier's  self-defence,  to  save  himself  from  bodily  harm ,  in  the 
exercise  of  a  warrantable  judgment — the  exercise  of  a  sober  man's 
judgment  ?  Had  he,  in  the  exercise  of  a  sober  nvin's  judgment, 
reason  to  suppose  it  was  necessary  ?  If  it  was  thus  necessary, 
then,  as  a  matter  of  course,  the  use  of  the  gun  would  be  justifiable  ; 
if  not,  then  it  would  not  be.  Being  drunk  on  the  part  of  Crosier, 
does  not  relieve  him  from  the  act  at  all ;  nor  has  he  an  excuse  for 
doing  an  act  otherwise  criminal.  The  law  does  not  contemplate 
any  such  excuse.  If  a  man  gets  drunk,  he  does  so  at  his  own 
peril.  If  a  man  kills  another  when  drunk,  it  is  accounted  to  him 
just  the  same  as  if  he  did  it  when  sober.  Was  Crosier  warranted 
in  supposing  the  use  of  the  gun  to  be  necessary  ?  If  you  find  this 
element  against  him,  then  you  come  to  the  question  of  damages." 

The  defendant  excepted  to  the  refusal  to  hold  and  charge  as 
requested  by  defendant's  first  request,  and  by  the  second  sub- 
division of  defendant's  third  request.  Also,  to  the  charge  as  to 
the  construction  to  be  given  to  the  words,  wilful  act,  in  the  statutes, 
and  what  was  meant  thereby,  as  indicated  in  the  charge  as  above 
detailed.  Also,  to  that  part  of  the  charge  above  detailed  as  to 
what  it  is  the  duty  of  a  man  to  do  when  he  is  assaulted  and  stands 
in  fear  of  great  bodily  harm,  before  he  can  be  justified  in  resort- 
ing to  the  use  of  a  deadly  weapon.  Verdict  for  plaintiff.  The 
court  granted  a  close-jail  certificate;  to  which  the  defendant 
excepted. 

After  verdiet,  the  plaintiff  moved  for  a  certificate  that  the 
cause  of  action  arose  from  the  wilful  and  malicious  act  of  the 
defendant,  and  that  he  ought  to  be  confined  in  close  jail ;  also,  for 
leave  to  the  officer,  who  served  the  writ  in  this  case,  to  complete 
his  return  upon  the  same,  by  adding  thereto  his  attestation  and 
signature  to  his  said  return,  which  attestation  and  signature  ho 
had  omitted  to  make  before  said  writ  was  returned  and  entered  in 
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court.    The  court  granted  the  leave  asked,  to  which  the  defend- 
ant excepted. 

K.  Haskins,  for  the  defendant. 

It  will  be  observed  that  this  act  renders  the  person  unlawfully 
furnishing  intoxicating  liquors  to  another,  liable  only  in  case  the 
person  to  whom  he  furnished  it,  shall  wilfully  commit  any  injury 
upon  the  person  or  property  of  another.  In  order  to  entitle  the 
plaintiff  to  recover,  it  was  necessary  for  her  to  establish  the  fact 
that  the  killing  of  her  husband  was  a  wilful  killing.  The  defend- 
ant was,  therefore,  entitled  to  have  the  jury  charged  as  requested 
in  the  second  sub-division  of  his  third  request.  The  burden  was 
upon  the  plaintiff  to  prove  that  the  sale  or  furnishing  was  unlaw- 
ful ;  and  to  that  end  it  became  necessary  for  her  to  show  that  the 
defendant  was  not  a  lawfully  authorized  agent  to  sell  spirituous 
liquors.  So,  too,  the  burden  was  upon  her  to  show  that  the  shoot- 
ing was  a  wilful  killing ;  and  to  that  end,  it  was  necessary  for  her 
to  prove  that  the  killing  was  neither  justifiable,  accidental,  or 
excusable  on  the  part  of  Crosier.  The  court  below  cast  the 
burden  upon  the  defendant  to  show  that  it  was  an  accidental  kill- 
ing, or  that  it  was  done  in  necessary  self-defence  ;  and  in  this  there 
was  error.  The  court  told  the  jury,  that  if  Crosier  fired  at  Smith 
on  purpose,  it  would  be  a  wilful  act  within  the  meaning  of  the 
statute.  It  is  not  every  firing  on  purpose,  that  is  a  wilful  act.  If 
the  firing  was  necessary  for  Crosier's  self-defence,  even  though  he 
fired  at  Smith  on  pnrpose,  it  was  not  a  wilful  act ;  and  it  was 
necessary  for  the  plaintiff  to  show  that  it  was  not  done  in  the 
necessary  defence  of  Crosier's  own  person. 

The  court  below  erred  in  its  charge  as  to  the  duty  of  a  man 
when  threatened  and  in  peril  of  being  injured,  before  he  can  be 
justified  in  resorting  to  the  use  of  a  deadly  weapon. 

The  close-jail  certificate  was  improperly  granted,  as  the  case 
does  not  come  within  the  meaning  of  the  statute.  The  defendant 
has  been  guilty  of  no  malice  in  this  case  ;  and  the  statute  under 
which  the  defendant  is  made  liable,  does  not  contemplate  or  pre* 
sume  the  defendant  to  be  actuated  by  malice  in  whatever  he 
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does  to  make  himself  liable  under  it.  Gen.  Sts.  ch.  121,  §  23  ; 
Soule  v.  Austins,  35  Vt.  515.  The  certificate  granted  is  not 
such  an  one  as  the  court,  in  its  discretion,  is  empowered  to  make 
or  cause  to  be  made.  Gen.  Sts.  ch.  121,  §  23 ;  in  [re  Whee- 
lock,  13  Vt.  375. 

0.  N.  Davenport,  for  the  plaintiff. 

The  question  of  the  validity  of  -this  statute,  cannot  be  raised 
upon  the  issue  of  not  guilty.  That  plea  puts  in  issue  the  truth  of 
the  declaration,  and  nothing  more.  Had  the  defendant  wished  to 
test  the  validity  of  the  statute,  he  should  have  demurred,  or  moved 
in  arrest  of  judgment.  Treasurer  of  Brattleboro  v.  Wait,  46  Vt. 
689.  But  the  statute  is,  unquestionably,  constitutional.  Lincoln 
v.  Smith  et  als.  27  Vt.  328  ;  Gill  v.  Parker,  31  Vt.  610  ;  State 
v.  Brennan,  25  Conn.  278  ;  Gray  v.  Kimball,  42  Me.  299  ;  Com- 
monwealth v.  Howe,  13  Gray,  26. 

Defendant  requested  the  court  to  charge,  "  that  the  killing  of 
said  Smith  was  neither  justifiable,  accidental,  or  excusable,  on 
the  part  of  said  Crosier,"  in  order  for  plaintiff  to  recover.  The 
statute  gives  a  right  of  action  "  in  case  of  the  death  or  disability 
of  any  person  either  from  the  injury  received  as  herein  specified," 
that  is,  by  the  u  wilful "  commission  of  an  injury  upon  that  per- 
son, by  another,  in  a  state  of  intoxication,  "  or  in  consequence  of 
intoxication  from  the  use  of  liquors  unlawfully  furnished." 
Hence,  when  the  court  told  the  jury,  in  substance,  that  in  order 
for  the  plaintiff  to  recover,  they  must  find  that  the  firing  of  the 
gun  was  "  intentional " — "on  purpose" — and  not  accidental,  or  in 
necessary  self-defence,  that  was  all  the  defendant  had  a  right  to 
ask.  The  court  correctly  defined  the  word  "  wilful."  It  means 
u  full  of  will,"  "  acting  upon  design,"  "  doing  a  thing  intention- 
ally," as  distinguished  from  doing  it  accidentally,  or  without  any 
operation  of  the  will.  It  does  not  mean  with  a  criminal  intent, 
or  a  malicious  design  to  the  injury.  The  statute  was  designed  to 
make  the  man  who  unlawfully  furnishes  any  part  of  the  liquor 
with  which  another  becomes  intoxicated,  responsible  to  the  same 
extent,  and  in  the  same  form  of  action,  in  case  he  injures  the  per- 
son or  property  of  another,  that  the  drunken  man  himself  would 
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be.  The  test  is,  could  Smith,  had  he  survived  the  affray,  have 
maintained  trespass  for  an  assault  against  Crosier  ?  Obviously  he 
could,  provided  the  gun  was  fired  by  Crosier  with  design  to  hit 
him.  If  accidental  or  in  self-defence,  he  could  not.  It  was  not 
necessary  for  the  court  to  go  into  any  exposition  of  the  law  of 
homicide.  The  element  of  malice,  or  criminal  intent,  is  not  in- 
volved in  this  statute.  Its  purpose  was  to  make  the  drunken  man, 
and  him  who  made  him  drunk,  answer  for  injuries  and  wrongs 
when  the  person  doing  the  act,  intentionally,  might  be  too  drank 
to  cherish  malice,  or  harbor  criminal  intent. 

The  charge  of  the  court  as  to  the  duty  of  a  man  to  retreat  when 
assaulted,  and  not  use  a  deadly  weapon  until  it  becomes  absolutely 
necessary  for  self-defence,  was  as  favorable  to  defendant  as  he 
could  ask,  or  the  authorities  justify.  State  v.  Patterson,  45  Vt 
308 ;  3  Greenl.  Ev.  §  116 ;  2  Bishop  Crim.  Law,  §  560  et  seq. 

The  case  is  one  eminently  proper  for  granting  such  a  close-jail 
certificate.  The  action  is  tort.  The  jury  have  found  that  defend- 
ant unlawfully  sold  intoxicating  liquors  to  Crosier ;  that  by  reason 
thereof,  Crosier  became  intoxicated,  and  while  in  that  condition 
took  the  life  of  plaintiff's  husband.  A  bare  statement  of  the  case 
is  all  the  moral  or  legal  justification  the  court  below  needs  for 
granting  the  certificate.  If  the  case  is  one  where  the  county 
court  in  the  exercise  of  its  discretion  could  properly  grant  the 
certificate,  its  decision  on  that  subject  cannot  be  revised  here. 
Gen.  Sts.  704,  §j23 ;  Robinson  v.  Wilson,  22  Vt.  35. 

The  opinion  of  the  court  was  delivered  by 

Wheeleb,  J.  This  statute  was  enacted  to  compel  those  who 
will  hazard  causing  damage  by  unlawfully  furnishing  intoxicating 
liquors  to  others,  to  stand  to  the  risk,  by  holding  them  liable  for 
the  damage  to  those  who  may  suffer  it.  It  created  a  remedy  for 
wrong  where  there  was  none  before,  and  is,  on  familiar  principles, 
to  be  liberally  construed  toward  effectuating  its  purpose.  The 
liability  was  limited  to  injuries  wilfully  committed,  for  the  reason, 
probably,  that  such  injuries  would  be  traceable,  generally,  in  some 
degree,  through  the  inflamed  passions  and  perverted  judgment  of 
the  intoxicated  person  who  committed  them,  to  the  unlawful  act 
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that  produced  the  intoxication,  and  not  for  the  purpose  of  confin- 
ing it  to  deliberate  acts  of  sober  judgment.  The  wilfulness  taken 
hold  of  by  the  statute,  is  such  as  a  drunken  person  may  have,  and 
that  only  could  have  been  intended.  If  that  of  a  sober  person 
had  been  intended,  no  intoxicated  person  could  have  it,  and  the 
statute  would  not  apply  to  anything.  If  the  act  is  the  result  of 
such  capacity  for  determining  what  he  will  do  as  the  intoxicated 
person  has,  it  is  within  the  meaning  of  the  statute.  The  presump- 
tion, in  the  first  instance,  always  is,  that  a  person  intends  to  do 
what  he  does  do,  so  far  as  he  can  intend.  Accordingly,  proof  that 
an  intoxicated  person  committed  an  injury,  if  no  excuse  or  justi- 
fication appears  out  of  the  circumstances,  is  sufficient  from  which 
to  find  that  he  did  it  intentionally  or  wilfully,  according  to  his 
capacity  ;  and  such  proof  will  make  out  this  part  of  a  case  under 
this  statute,  unless  some  excuse  or  justification  is  made  to  appear 
by  way  of  defence  from  other  circumstances.  The  statute  makes 
the  seller  of  the  liquor  liable  in  the  same  form  of  action  that  the 
intoxicated  person  is,  and  provides  for  joining  them  in  the  same 
action  ;  and  no  reason  is  apparent  why  the  rule  of  evidence  as  to 
proof  of  the  injury,  should  not  be  the  same  for  each,  whether  sued 
jointly  or  separately.  It  may  be  that  a  special  plea  would  be 
necessary  for  the  person  committing  the  injury,  and  not  for  the 
seller  of  the  liquor  in  some  cases ;  but  there  is  no  question  of 

that  kind  here. 

The  word  injury,  in  the  statute,  was,  doubtless,  used  in  the 
sense  of  unlawful  damage  or  hurt;  and,  plainly,  anything  done 
in  lawful  self-defence,  would  lay  no  foundation  for  an  action  on 
the  statute.  But  ,the  law  allows  persons  to  use  against  others 
such  means  only  as  are  necessary  for  self-defence.  Resort  to  a 
deadly  weapon  is  not  necessary,  adequately,  except  to  avert  impend- 
ing death  or  enormous  bodily  harm.  Foster's  Grown  Law,  273  ; 
1  Hawk.  P.  C.  ch.  28 ;  4  Bl.  Com.  184 ;  State  v.  Patterson,  45 
Vt.  308.  Whatever  of  violence  there  may  be  in  any  case,  beyond 
what  is  fairly  necessary,  is  unlawful  and  actionable.  Buller  N. 
P.  18  ;  2  Greenl.  Ev.  §  95  ;  Harrison  v.  Harrison,  43  Vt.  417. 
The  correctness  of  the  charge  of  the  court  in  this  case,  that  if 
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Crozier  could  get  himself  out  of  the  way  and  sat e  himself  short 
of  resorting  to  a  deadly  weapon,  then  the  use  of  one  was  sot 
necessary  for  self-defence,  is,  in  view  of  these  principles,  self- 
evident.  And  the  submission  to  the  jury  to  find  whether  the  set 
done  by  him  was  done  designedly  or  purposely,  and  whether  it 
was  done  without  justification,  as  these  questions  were  submitted, 
left  it  to  them  to  decide  on  proper  considerations  whether  the 
injury  was  wilfully  committed ;  and  no  error  in  the  charge  or 
refusal  to  charge,  is  apparent. 

The  statute  as  to  certifying  on  executions,  applies  to'all  actios* 
founded  on  tort,  and  to  some  others.  This  action  is  founded 
expressly  on  the  sale  of  intoxicating  liquors  contrary  to  express 
statute.  There  can  be  no  fair  question  but  that  it  is  of  the  class 
of  actions  to  which  the  statute  as  to  certifying,  applies.  Tkie 
being  the  case,  whether  a  certificate  is  to  be  graoted,  and  to  whet 
extent,  must  rest  on  the  finding  of  facts  and  discretion  of  the  court 
in  each  case,  and  cannot  be  mado  ground  for  legal  error  fay 
exception.  The  point  made  as  to  the  constitutionality  of  the 
statute  has  not  been  urged,  and  needs  no  consideration  here. 

Judgment  affirmed. 


Lucius  L.  Wiley  v.  The  First  National  Bank  of  Brattlebobo. 

National  Bank$. 


The  taking  of  special  deposits,  to  keep  merely  for  the  accommodation  of  the 
is  not  within  the  authorised  business  of  banks  organized  under  the  act  of  Goagnsi 
for  providing  a  national  currency,  approved  Juae,  1S64;  and  the  eaahiem  of  sata 
banks  have  no  power  to  bind  them  on  any  express  contract  acoompaaying,  or  saj 
impUed  contract  arising  out  of,  such  taking. 

Case  in  three  counts,  with  a  count  in  trover,  for  certain  United 
States  bonds.  Plea,  the  general  issue,  and  trial  by  jury,  April 
term,  1874,  Barrett,  J.,  presiding. 

The  plaintiff's  evidence  tended  to  show,  that  in  January,  1869, 
at  the  defendant's  banking  house  in  Brattleboro,  he  delivered  to 
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S.  M.  Waite,  who  then  was  and  ever  since  has  been  the  cashier 
of  said  bank,  92,400  worth  of  United  States  5-20  bonds  ;  and  the 
plaintiff  offered  in  evidence,  and  it  was  admitted  under  the 
defendant's  objection,  a  written  receipt  in  the  words  and  figures 
following,  to  wit : 

"THE  FIRST  NATIONAL  BANK  OF  BRATTLEBORO. 

"  Brittleboro,  Vt.,  Jan.  8, 1869. 

"Lucius  L.  Wiley  has  deposited  in  this  bank  twenty-four  ££*  I'iSto 
hundred  dollars  of  6-20s,  1867,  for  safe  keeping,  as  aSSJjlJg 
special  deposit.  S.  M.  Waits,  C." 

The  words,  "  The  First  National  Bank  of  Brattleboro,"  were  a 
printed  heading  to  the  paper  on  which  said  receipt  was  written. 
The  plaintiffs  evidence  further  tended  to  show,  that  at  the  several 
dates  minuted  on  the  margin  of  said  paper,  he  called  at  said  bank 
and  said  Waite  paid  him  the  interest  on  said  bonds,  and  entered 
said  memoranda  on  the  margin  of  the  paper;  that  in  August, 
1871,  he  presented  said  receipt  to  siiid  Waite  at  said  bank,  and 
demanded  said  bonds  of  him ;  that  said  Waite  replied  that  he 
wished  he  had  them,  but  they  were  gone,  and  did  not  then,  nor 
had  he  since,  delivered  said  bonds  to  the  plaintiff;  that  some  time 
before  said  demand  was  made,  said  Waite  informed  him  that  said 
bonds  had  been  stolen  the  June  before.  The  plaintiff  conceded 
that  the  defendant  was  a  national  bank,  duly  organized  under 
the  act  of  Congress  of  June,  1864,  known  as  the  "  National 
Currency  Act,"  and  upon  the  above  evidence  rested  his  case. 
The  defendant  gave  no  evidence  tending  to  show  that  said  bonds 
had  in  fact  been  stolen ;  nor  did  the  evidence  show,  save  as  above 
stated,  any  reason  for  not  delivering  said  bonds  when  demanded  as 
aforesaid.  The  defendant  offered  no  evidence,  and  declined  to  go 
to  the  jury  with  any  question  of  fact,  but  asked  the  court  to  hold  as 
matter  of  law  that  under  said  act  of  Congress  national  banks  could 
not  be  held  liable  for  special  deposits ;  that  said  Waite  could  only 
bind  himself,  and  not  the  bank,  by  the  contract  set  forth  in  said 
receipt.     No  other  question  was  raised  by  defendant. 

The  court,  pro  forma,  declined  to  hold  as  requested,  but 
directed  a  verdict  for  the  plaintiff;  to  which  the  defendant 
excepted. 
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Field  £  Tyler  and  E  J.  Phelps,  for  the  defendant. 

Upon  the  facts,  it  is  insisted  that  the  defendant  is  not  liable. 
The  receiving  of  special  deposits  for  safe  keeping,  whereby  the 
bank  may  become  liable  for  negligence  of  its  officers  in  the  custody 
of  such  property,  is  a  business  which  it  is  not  within  the  corporate 
power  of  the  bank  to  engage  in.     It  has  no  powers  whatever, 
except  those  conferred  upon  it  by  the  act  under  which  it  is  incor- 
porated.    Vt.  £  Canada  22.  22.  Co.  v.  Vt.  Central  R.  R.  Co.  34 
Vt.  47 ;  People  v.    Utiea  Ins.   Co.  15  Johns.  358,  383.    The 
national  banking  act  neither  directly  nor  by  implication,  confer? 
upon  the  bank  any  authority  to  receive  such  deposits.    The  power? 
are  defined  in  the  8th  section  of  the  act.    No  other  or  farther 
powers  than  those  specified  in  this  section,  are  given  by  the  act 
in  any  way.     All  others  are  as  entirely  excluded  by  implication, 
as  if  they  were  specially  denied.     N.  Y.  Fire  Ins.  Co.  v.  JRy,  5 
Conn.  572  ;  Lord  Chancellor  Macclesfield  in  Child  v.  Hudson  t 
Bap  Co.  2  P.  Wins.  207.     The  power  to  charge  the  bank  with 
liability  for  such  deposits,  if  it  exists,  must  therefore  either  be 
found  among  the  specific  powers  granted  by  the  act,  or  most  be 
6hown  to  be  "  such  an  incidental  power  as  is  necessary  to  carry 
on  the  business  of  banking." 

The  only  specific  power  that  could  be  claimed  to  confer  this 
authority,  is  that  of  "  receiving  deposits."  But  that  term  plainly 
applies  only  to  general  deposits.  Because  it  is  expressly  limited 
to  those  deposits  by  which  the  business  of  banking  is  carried  on. 
Special  deposits  of  securities  for  safe  keeping,  have  nothing  what- 
ever to  do  with  the  business  of  banking,  any  more  than  deposits 
of  jewels,  plate,  or  works  of  art.  On  the  contrary,  they  are  more 
or  less  a  hindrance  and  obstruction  to  the  business,  and  could  only 
serve  to  expose  the  bank,  if  allowed  to  be  received,  to  heavy  and 
dangerous  liability,  without  compensation  for  either  the  trouble 
or  the  risk.  The  various  national  banks  in  Baltimore,  took 
measures  in  1867,  to  obtain  on  this  subject  the  opinions  of  eminent 
counsel,  and  also  of  the  U.  S.  Comptroller  of  the  Currency. 
They  will  be  found  in  the  Bankers'  Magazine  for  December,  1867, 
p.  453,  and  are  unanimous,  that  the  receiving  of  such  deposits  is 
not  only  unauthorized  by  the  banking  act,  but  in  direct  violation 
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of  it ;  that  the  bank  officers  cannot  make  the  bank  liable  for  such 
deposits,  and  that  any  bank  allowing  it  may  be  proceeded  against 
for  a  forfeiture  of  its  charter.  The  strictness  of  construction 
which  the  supreme  court  of  the  United  States  has  applied  to  the 
provisions  of  this  act,  is  illustrated  in  the  case  of  Bullard  v. 
Bank* ,  18  Wall.  389,  where  it  is  held  that  a  by-law  giving  to  a 
bank  a  lien  on  stock  of  its  debtors,  is  not  a  "  regulation  of  the 
business  of  the  bank,  or  a  regulation  for  the  conduct  of  its  offi- 
cers," within  the  meaning  of  the  national  banking  act  of  1864, 
and  therefore  not  such  a  regulation  as  under  that  act  national 
banks  have  a  right  to  make.  Neither  the  act  of  the  cashier, 
the  acquiescence  of  directors,  nor  any  usage  that  has  grown 
op  between  the  officers  of  the  bank  and  others,  where  unau- 
thorized by  the  charter,  and  outside  the  power  it  conveys, 
can  be  the  fcundation  of  any  liability  on  the  part  of  the  bank. 
The  case  of  Hood  v.  N.  Y.  $  N.  H.  R.  B.  Co.  22  Conn.  1  and  502, 
is  the  same  in  principle  with  the  present  case,  while  presenting  a 
much  stronger  equity  for  the  plaintiff.  The  railroad  company 
contracted  with  passengers  to  transport  them  by  a  line  of  stages 
in  connection  with  their  road,  advertising  for  passengers  by  it, 
and  receiving  fare.  The  plaintiff  became  a  passenger,  and  by  the 
negligence  of  the  carrier  received  a  personal  injury,  for  which  ho 
brought  suit.  The  case  was  twice  before  the  court  and  much 
discussed.  It  was  held  that  the  directors  had  exceeded  the  cor- 
porate powers  of  the  company,  and  that  the  company  was  not 
liable  in  the  action,  nor  estopped  from  setting  up  the  defence, 
although  it  was  shown  on  the  part  of  the  plaintiff,  that  for  more 
than  six  months  before,  the  company  had  held  itself  out  to 
the  public  as  authorized  to  make  such  contracts,  and  had  made 
them  in  a  regular  course  of  business. 

In  iV.  Y.  Fire  Ins.  Co.  v.  Ely,  supra,  the  converse  of  the  propo- 
sition of  the  last  case  cited,  was  held  by  the  court.  And  it  was 
decided  that  the  corporation  acquires  no  right  of  action  against 
third  persons,  upon  a  contract  not  within  the  corporate  power  to 
make,  whatever  consideration  might  have  passed  for  it.  In  tho 
case  of  People  v.  Utica  Ins.  Co.,  supra,  which  was  an  information 
in  the  nature  of  a  quo  warranto  against  the  defendants  for  exer- 


550  WINDHAM  COUNTY, 

Wiley  v.  Fire*  National  Bank  of  BratUeboto. 

cising  banking  privileges  without  authority  of  law,  it  was  held 
that  their  charter  not  containing  a  grant  of  power  to  do  business 
of  that  character,  the  transactions  were  void,  and  judgment  of 
ouster  was  rendered  against  the  defendant  for  a  violation  of  their 
charter. 

See  also  on  *  the  subject  of  the  powers  of  corporations,  the 
opinion  of  Gh.  J.  Marshall,  in  Head  v.  Armory,  2  Cranch,  167 ; 
and  1  Angell  &  Ames  Corp.  ch.  3,  §  6  ;  ch.  8,  §  12. 

0.  JV.  Davenport,  for  the  plaintiff. 

The  receipt  offered  in  evidence,  contains  a  special  undertaking, 
in  consideration  of  the  delivery  of  $2,400  in  U.  S.  bonds  to  die 
bank,  to  safely  keep  those  bonds  as  a  special  deposit,  and  return 
them  to  the  owner  on  demand.  It  is  not  a  naked  deposit,  bind- 
ing defendant  only  to  slight  care,  and  making  it  liable  only  for 
gross  negligence.  This  contract  requires  ordinary  care,  and  im- 
poses liability  for  ordinary  neglect.  2  Kent  Com.  564  ;  1  Par- 
sons Cont.  572,  note  s. ;  Spooner  v.  Matloon,  40  Vt.  300  ;  Jones 
Bailm.  48,  49,  50,  51 ;  Story  Bailm.  §$70,  71.  It  is  ordinarily 
true,  that  plaintiffs  are  bound  to  show  affirmatively  that  negli- 
gence has  intervened.  Yet  such  is  not  the  rule  in  the  case  of  de- 
positaries, either  with  or  without  a  special  undertaking.  A  de- 
positary is  under  a  positive  obligation  to  deliver  safely  the  thing 
committed  to  his  care,  except  under  the  special  circumstances 
which  afford  a  lawful  excuse.  His  failure  to  deliver  on  demand, 
puts  him,  prima  facie,  in  the  wrong,  and  casts  upon  him  the  bur- 
den of  showing  the  circumstances  which  he  claims  excuse  him. 
2  Kent  Com.  566  ;  Sher.  &  Bedf.  Negl.  11 ;  Story  Bailm.  §  213. 

It  is  claimed  that  national  banks  have  no  right  to  receive  spe- 
cial deposits,  and,  as  a  corollary,  that  having  received  them  with- 
out right,  they  may  convert  them  to  their  own  use,  and  the  law 
affords  no  remedy.  Banks  organized  under  the  act  to  provide  a 
national  currency,  have  "  all  such  incidental  powers  as  shall  be 
necessary  to  carry  on  the  business  of  banking,  by  discounting  and 
negotiating  promissory  notes,  drafts,  bills  of  exchange,  and  other 
evidences  of  debt,  by  receiving  deposit*,  hy  baying  and  selling 
change,  coin*  and  bullion ;  by  loaning  money  on  personal 
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rity ;  by  obtaining,  issuing,  and  circulating  notes  according  to  the 
provisions  of  this  act.9'  Sec.  8  of  the  act.  National  Bank  v. 
Lamb,  10  Am.  Rep.  438 ;  National  Bank  v.  Commonwealth,  9 
Wall.  353  ;  Van  Allen  v.  Assessor*,  3  Wall.  573.  "  By  receiv- 
ing deposits,"  is  meant  special  as  well  as  general  deposits.  A 
subsequent  section  clearly  shows  this  is  so.  "  And  after  such  de- 
fault, Ac.,  it  shall  not  bo  lawful  for  the  association  suffering  the 
same,  to  pay  out  any  of  its  notes,  discount  any  notes  or  bills,  or 
otherwise  prosecute  the  business  of  banking,  except  to  receive 
and  safely  keep  money  belonging  to  it,  and  to  deliver  special  de- 
posits:9 Sec.  8 ;  Bank  v.  Bank,  14  Wall.  898  ;  Coffey  v.  Bank, 
2  Am.  Rep.  488.  Had  not  the  power  to  receive  special  deposits 
been  expressly  conferred,  in  the  absence  of  any  prohibition,  it 
would  be  implied  from  the  course  of  business  and  the  usages  of 
trade.  There  is  nothing  illegal  in  that  kind  of  business.  It  is 
as  free  from  hazard,  properly  conducted,  as  any  other  banking 
business.  It  is  profitable  to  banks,  to  be  the  custodians  of  their 
customers'  government  securities.  Morse  on  Banks,  55.  The 
doctrine  of  ultra  vires  never  excuses  corporations  or  individuals 
for  grand  larceny.  "  I  had  no  business  to  receive  your  bonds, 
therefore  I  stole  them,"  is  an  excuse  that  has  never  yet  been 
effectual  in  a  court  of  justice.  Corporations  are  liable  for  every 
wrong  of  which  they  are  guilty ;  in  such  cases  the  doctrine  of 
ultra  vires  has  no  application.  Merchants9  Bank  v.  State  Bank, 
10  Wall.  645 ;  Leach  v.  Hale,  7  Am.  Rep.  112. 

Waite,  in  receiving  the  bonds  and  giving  the  receipt,  professed 
to  act  as  cashier,  and  in  behalf  of  the  bank.  His  receipt  as 
eashier  binds  the' bank,  if  within  the  scope  of  his  authority.  Cor- 
porations act  through  their  agents.  Cashiers  of  banks  are  duly 
authorized  agents  for  the  transaction  of  such  business  as  pertains 
to  their  office.  Receiving  deposits  is  peculiarly  the  business  of 
easkiers.  Story  Agency,  §  114 ;  Minor  v.  Mechanics'*  Bank,  1 
Pet  70 ;  Merchants'  Bank  v.  State  Bank,  10  Wall.  604 ;  Cooke 
v.  State  Bank,  11  Am.  Rep.  680 ;  Yarborough  v.  Bank  of  Eng- 
land, 16  East,  6 ;  Baptist  Church  v.  Railroad,  5  Barb.  80 ;  An- 
gell  &  Ames  Corp.  §§  311,  384 ;  2  Hilliard  Torts,  285,  286 ; 
Morse  on  Banks,  69  H  mq.    A  corporation  is  liable  for  the  arts 
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of  its  servants,  in  the  same  manner  and  to  the  same  extent  that  a 
natural  person  would  be  under  like  circumstances. 

The  opinion  of  the  court  was  delivered  by 

Wheeler,  J.     Although  the  plaintiff  has  in  this  action  declared 
as  for  a  tort,  still,  so  far  as  the  tort  rests  upon  contract,  the  same 
rules  are  to  govern  that  would  if  the  contract  itself  had  been 
declared  upon  ;  as  was  said  concerning  actions  of  tort  founded  on 
the  contracts  of  infants,  in  Towne  et  al.  v.    Wiley,  23  Vt.  355, 
and  was  held  respecting  the  tort  of  a  married  woman  resting  on 
her  contract,  in  Woodward  $  Perkins  v.  Barnes  and  ta\fey  46  Vt 
332.     The  assumption  of  the  obligation  that  the  law  imposes  upon 
a  depositary  to  keep  the  deposit,  is,  of  itself,  a  contract,  as  is 
apparent  from  the  nature  of  the  transaction  and  from  authority. 
Jones  Bailm.  5 ;  Story  Bailra.  §  50.     In  this  case  there  is  no  evi- 
dence of  any  actual  conversion  of  the  plaintiff's  bonds  to  the  use 
of  the  defendant  bank.     And  in  the  evidence  of  some  constructive 
conversion,  which  the  demand  and  refusal  might  otherwise  afford, 
what  was  said  in  connection  with  making  the  refusal,  is  to  be  taken 
as  a  part  of  it,  and  altogether  that  does  not  show  any  refusal  in 
denial  of  the  plaintiff's  right,  but  rather  a  want  of  power  to 
deliver,  and  an  excuse  for  it,  which  would  be  very  doubtful  if  not 
insufficient  evidence  of  a  conversion  if  the  demand  had  been  made 
of  the  party  who  had  become  the  depositary.     2  Greenl.  Ev.  §  644. 
And  would  be  none  whatever  of  a  conversion  by  the  bank,  in 
this  case,  unless  it  had  itself  become  the  depositary.     The  trans- 
actions by  which  the  plaintiff  claims  that  the  bank  had  become 
the  depositary,  were  wholly  with  the  cashier,  and  their  effect  to 
charge  the  bank  rests  entirely  upon  his  power  in  that  direction. 
There  is  no  controversy,  and  could  not  properly  be  any,  but  that 
if  the  taking  of  these  bonds  to  keep,  as  they  were  taken  by  the 
cashier,  was  within  the  scope  of  the  corporate  business  of  the 
bank,  then  the  bank  did  become  the  depositary  of  them,  subject 
to  the  liabilities  of  that  relation,  and,  if  without,  not.     A  bank  is 
an  institution  for  the  custody,  loaning,  exchange,  or  issue  of 
money,  and  for  facilitating  the  transmission  of  funds  by  drafts  or 
bills  of  exchange.     Webster's  Diet.,  Burrill's  Law  Diet.,  Boa- 
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vier's  Law  Diet.,  Tit.  Banks.     In  Foster  v.  Essex  Bank,  17  Mass. 
497,  the  bank  was  chartered  by  that  name,  with  power  to  contract 
by  it,  and  without  other  express  powers,  leaving  the  scope  of  its 
corporate  business  almost  wholly  to  implication,  but  according  to 
the  special  verdict  in  the  case,  it  had  always  been  its  practice  to 
receive  special  deposits  of  money  and  other  valuable  things,  with 
the  knowledge  of  and  without  objection  by  its  directors.     An 
important  question  in  the  case,  which  was  debated  by  as  able 
counsel  as  any  in  the  country,  was  as  to  the  power  of  the  presi- 
dent and  cashier  to  bind  the  bank  by  taking  a  large  amount  of 
gold  coin  in  kegs  to  keep,  on  the  taking  of  which  a  memorandum 
of  its   weight   and  amount   was  made,  to  which  the  president 
appended  a  statement  signed  by  him,  but  not  by  his  official  title, 
that  the  coin  was  weighed  in  his  presence,  and  the  cashier  a 
statement  signed  by  him  as  cashier,  that  it  was  left  at  the  bank  for 
safe  keeping.     After  much  deliberation  it  was  decided  that,  on 
account  of  that  practice,  and  not  because  it  was  a  part  of  legiti- 
mate banking  business,  the  bank  became  charged  with  the  liabil- 
ities of  a  depositary  of  the  coin.     That  case  is  much  relied  upon 
for  the  plaintiff  in  this  case,  and  no  other  case  as  to  the  scope  of  the 
powers  of  banks  of  sufficient  importance  to  attract  the  attention  of 
counsel,  appears  to  have  arisen  and  been  decided  between  that  and 
the  passage  of  the  act  of  Congress  in  1864,  under  which  this  bank  was 
organized.     In  authorizing  the  formation  of  banks  under  that  act, 
the  framers  of  it  must  have  had  in  view  what  the  objects  of  banks 
were  defined  to  be,  and  what  their  powers  were  understood  to  be. 
And  with  those  things  in  view,  after  providing  how  the  banks  might 
be  organized  and  officered,  make  contracts,  sue  and  defend,  they 
enacted  that  the  banks  might  exercise  under  that  act,  "  all  such 
incidental  powers  as  shall  be  necessary  to  carry  on  the  business 
of  banking,  by  discounting  and  negotiating  promissory  notes,  drafts, 
bills   of  exchange,  and   other  evidences  of  debt ;  by  receiving 
deposits ;  by  buying  and  selling  exchange,  coin,  and  bullion  ;  by 
loaning  money  on  personal  security  ;  by  obtaining,  issuing,  and 
circulating  notes  according  to  the  provisions  of  this  act."    De- 
posits in  banks  had  then  long  been  well  understood  to  mean  the 
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placing  of  money  in  banks  to  the  credit  of  the  depositors,  to  be 
used  by  the  banks  as  their  own,  and  be  drawn  against  by,  or  paid  to, 
the  depositors  at  their  pleasure,  and  not  the  delivery  of  either  money, 
securities,  or  other  property,  to  be  specifically  kept  and  rede- 
livered.   These  latter  had  been  equally  well  known  as  special 
deposits.     Story  Bailm.  §  88 ;  Foster  v.  Ussex  Bank,  17  Mass. 
497.     The   receiving  of  such  special  deposits,   is   not  in  an? 
sense  necessary   to   carrying  on   the   business   of  banking.    If 
made  of  money,  even,   no  use  could  be  made  of  it  whatever: 
nor  could  any  profit  be  derived  from  it,  unless  charge  should  be 
made  for  the  custody ;  and  then  that  business  would  be  more  like 
that  of  a  warehouseman  than  that  of  a  banker.     The  receiving  of 
such  general  deposits  is  a  part  of  ordinary  banking  business,  and 
power  to  receive  them  is  necessary  to  carrying  on  that  part,  and 
useful  to  carrying  on  others ;  and  when  Congress  granted  to  the 
banks  the  incidental  powers  necessary  to  carry  on  the  business  of 
banking  by  receiving  deposits,  the  kind  of  deposits  that  the  settled 
meaning  of  the  term  used  in  such  connection,  would  apply  to, 
and  the  kind  that  would  answer  the  description  as  to  being  neces 
sary,  must  have  been  intended.    The  express  grant  of  the  power? 
mentioned,  is,  on  familiar  principles,  an  implied  exclusion  of  all 
not  mentioned.     It  has  been  urged  with  plausibility  for  the  plain- 
tiff, that  the  mention  of  special  deposits  in  section  46  of  the  act 
shows  that  such  were  meant  to  be  included  among  those  that  the 
banks,  by  section  8,  are  authorized  to  receive.     But  the  provisions 
of  section  46  are  made  solely  with  reference  to  winding  up  die 
affairs  of  banks  after  their  business  has  been  stopped,  and  not  at 
all  with  reference  to  the  prosecution  of  it ;  and  this  part  of  the 
section   has   especial   reference  to  restricting,  and   not  any  to 
enlarging,  their  powers.      And  then    banks   that   would   have 
deposits  as  security  for  loans,  might  have  their  business  stopped ; 
and,  if  so,  under  the  provision  that  they  should  not  prosecute 
business  except  to  receive  and  keep  their  money,  they  might  be 
embarrassed  about  such  special  deposits,  on  payment  of  the  debts, 
without  such  a  provision  as  that  in  section  46  authorizing  the 
delivery  of  them.     But,  whatever  else  may  have  been  the  purpose 
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of  inserting  that  clause  there,  it  seems  plain  that  it  was  not 
intended  to  add  to  powers  that  had  been  so  categorically  set  forth 
in  another  separate  section  as  to  indicate  that  all  were  intended 
to  be  named  there.  This  act  of  Congress,  besides  authorizing  the 
formation  of  banks,  provided  a  mode  for  organizing  them  by  the 
shareholders  signing  a  certificate  stating  the  name,  place,  and 
amount  of  stock  of  the  bank,  the  number  of  shares  to  each  stock- 
holder, and  a  declaration  that  the  certificate  was  made  to  enable 
them  to  avail  themselves  of  the  advantages  of  that  act.  In  the 
absence  of  any  showing,  it  is  presumed  from  the  concession  that 
this  is  a  national  bank  organized  under  that  act,  that  it  was 
organized  in  that  mode.  And  in  organizing  in  thai;  way,  the 
shareholders  would  have  a  right  to  and  would  understand  that 
they  were  engaging  in  no  business  except  that  which  the  act 
authorized ;  and  that  their  officers,  chosen  by  them  under  the 
act,  would  have  no  authority  to  enter  into  any  business  other  than 
that,  to  bind  them  ;  and  to  allow  the  officers  to  jeopardize  their 
interests  by  engaging  in  other  business  to  the  advantage  of  other 
persons,  would  allow  the  officers  to  perpetrate  a  fraud  on  the 
shareholders  for  the  benefit  of  others. 

It  is  insisted  for  the  plaintiff,  that  the  cashier,  by  taking  the 
bonds  and  delivering  the  written  certificate  that  they  were  depos- 
ited in  the  bank  for  safe  keeping,  bound  the  bank  to  keep  them 
safely,  and  that  it  has  thereby  become  responsible  for  them.  But, 
although  Lord  Coke  in  his  report  of  Southcote'i  case,  4  Rep.  83, 
and  in  his  commentary  on  Littleton,  1  Inst.  89  a,  b,  considered 
that  a  bailment  to  keep  merely,  and  one  to  keep  safely,  were  of 
the  same  obligation,  other  reports  of  that  case  do  not  seem  to 
warrant  his  conclusion  from  it.  Southcote  v.  Bennett,  Cro.  Eliz. 
815.  And  it  appears  to  be  now  well  settled,  that  there  is  a  sub- 
stantial difference  between  the  two  undertakings.  Coggs  v.  Ber- 
nard, 2  Ld.  Raym.  911 ;  Jones  Bailm.  48 ;  Story  Bailm.  §  72. 
In  Fo$ter  v.  JEssex  Bank,  it  was  expressly  decided  that  neither 
the  cashier  nor  the  president  of  that  bank,  even  when  it  had  fol- 
lowed the  practice  of  taking  special  deposits,  could  bind  it  by  an 
express  promise  to  keep  the  coin  deposited  safely,  because  such  a 
promise  would  be  outside  the  practice  of  taking  to  keep  merely. 
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And  clearly  on  the  authority  of  that  case,  the  cashier  in  this  case 
could  not  bind  this  bank  by  an  express  promise  to  keep  the  plain- 
tiff's bonds  safely.     And  the  undertaking  to  keep,  implied  from 
the  mere  acceptance  of  a  deposit,  is  as  far  outside  the  authorised 
business  of  this  bank,  as  that  express  undertaking  was  outside 
the  practice  of  that  one.    This  ca&e  does  not  show  that  the  cashier 
placed  these  bonds  in  the  vault,  or  with  the  property  of  the  bank 
at  all ;  but  doubtless  the  plaintiff  expected  he  would  and  he  did 
put  them  into  the  Tault  of  the  bank.     But,  if  he  did,  he  did  not 
do  it  as  the  agent  of  the  shareholders  of  the  bank  in  their  corpo- 
rate capacity,  for  he  had  not  been  made  agent  for  such  a  purpose. 
If  he  had  himself  become  the  depositary,  and  put  them  there 
because  he  considered  that  to  be  a  safe  place  for  him  to  keep  them 
in,  then  the  bank  is  no  more  liable  for  them  than  it  would  be  for 
bonds  of  his  own  if  he  should  put  them  there  for  the  same  reason. 
If  he  was  the  plaintiff's  agent  in  putting  them  there,  they  were 
there  at  the  plaintiff's  risk,  as  much  as  they  would  have  been  if 
the  plaintiff  had  himself,  with  leave  of  the   person   in   charge, 
placed  them  there.     In  neither  case  would  the  bank  be  any  more 
liable  than  a  merchant  would  be  if  the  plaintiff  should  get  his 
clerk  to  lock  bonds  of  the  plaintiff  in  his  safe  ;  or  than  a  town 
would  be  if  he  should  get  the  town  clerk  to  lock  his  bonds  into 
the  safe  used  to  keep  the  town  records  in.    The  cashier  had  no 
authority  to  bind  the  bank  by  any  contract  for  the  custody  of  the 
bonds,  and  the  mere  fact,  if  it  was  the  fact,  that  they  got  into  the 
vault  of  the  bank,  would  not  charge  the  bank  with  their  custody. 
National  banks  have  uses  for  government  bonds,  and  might  in 
various  ways,  probably,  convert  them  to  their  use,  and  should 
they  do  so,  they  would  unquestionably  be  liable  for  the  tort,  as 
natural  or  other  artificial  persons  would  ;  but  as  this  case  now 
stands,  no  such  cause  of  action  appears. 

Foster  v.  Essex  Bank  is  the  only  one  of  the  cases  cited  in  argu- 
ment, or  that  has  been  observed,  that  has  involved  any  question 
enough  like  the  leading  oue  in  this  case,  to  afford  any  direct  guide 
for  its  decision ;  and  there  is  this  difference  between  that  case  and 
this,  that  in  that  case,  the  charter  did  not  proceed  to  express  what 
powers  the  bank  should  have  to  make  contracts  and  to  do  business, 
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while  in  this,  the  act  under  which  this  bank  is  organized,  does 
expressly  set  forth  what  powers  the  bank  should  have,  and  docs 
not  include  power  to  take  special  deposits  among  them.  This 
case  would  have  been  like  that  as  to  powers  of  the  banks,  if 
the  act  of  Congress,  after  authorizing  the  formation  of  banks  with 
powers  to  contract,  sue,  and  be  sued,  had  stopped  there,  without 
setting  forth  anything  about  the  business  as  to  which  they  might 
contract.  As  it  is,  the  case  has  bad  to  be  decided  more  upon  the 
construction  of  the  act  of  Congress,  considered  with  reference  to 
settled  principles  that  stand  about  the  subject,  than  upon  decided 
cases.  And  upon  that  act,  so  considered,  it  is  determined  here 
that  the  taking  such  special  deposits  to  keep,  merely  for  the 
accommodation  of  the  depositor,  is  not  within  the  authorized  busi- 
ness of  such  banks,  and  that  their  cashiors  have  no  power  to  bind 
them  to  any  liability  on  any  express  contract  accompanying,  or 
any  implied  contract  arising  out  of,  such  taking.  And  this  con- 
clusion cannot  work  any  injustice  or  hardship  to  the  plaintiff,  for 
he  dealt  with  the  cashier  because  he  chose  to,  not  because  he  was 
obliged  to ;  and  if  the  cashier  in  the  dealings  assumed  to  have 
any  power  he  did  not  have,  the  plaintiff  trusted  him  in  that 
respect,  and  has  his  responsibility  to  rely  upon  to  vindicate  the 
assumption.  And  if  the  cashier  incurred  any  liability  as  for  him- 
self, the  plaintiff  likewise  trusted  him  about  that,  and  has  the  same 
responsibility  of  the  cashier  to  look  to  for  it. 
Judgment  reversed,  and  cause  remanded. 
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Abraham  Adams,  administrator  of  Charles  W.  Chandler's 

Estate,  v.  Sewall  Fullam. 

[S.  C.  43  Vt.  592.] 
Adverse  Possession. 

The  intestate  and  A.  verbally  made  an  exchange  of  lands,  whereby  A.  was  to  hiw 
the  demanded  premises  if  he  paid  the  difference  in  value  between  them  and  the 
land  for  which  they  were  exchanged.  A.  went  into  possession  of  said  premise*  un- 
der said  contract,  and  occupied  them  for  more  than  fifteen  years,  claiming  no  title 
thereto  except  by  virtue  of  said  contract,  and  had  them  set  to  him  in  the  list,  aid 
paid  the  taxes  thereon.  A.  never  paid  said  difference,  and  no  deeds  of  the  lands 
were  ever  executed,  and  finally  A.  surrendered  said  premises  to  the  intestate,  aid 
retook  possession  of  the  land  he  let  him  have.  Held,  that  A.  acquired  no  title  to 
said  premises  by  possession,  and  that  after  such  surrender,  he  had  no  intemt 
therein  which  could  be  taken  on  a  debt  existing  before  the  surrender. 

Ejectment  for  lot  No.  9,  in  the  9th  range  in  Weston.  Pica,  the 
general  issue,  and  trial  by  jury,  May  term,  1873,  Barrett,  J., 
presiding. 

The  plaintiff  introduced  a  quit-claim  deed  of  said  lot  from  Ed- 
ward  Simonds  to  the  intestate,  dated  April  14, 1814,  and  recorded 
the  18th  of  said  April,  but  gave  no  other  record  evidence  of  title 
either  in  Simonds  or  the  intestate.  The  plaintiff  gave  evidence 
tending  to  show,  that  about  1820,  Chandler  cleared  a  portion  of 
said  lot,  raised  grain  thereon,  and  used  it  for  a  pasture  for  sev- 
eral years,  but  to  what  particular  time  did  not  appear ;  that  the 
lot  was  not  set  in  the  grand  list  until  1833,  and  was  then  set  to 
Chandler,  and  continued  to  be  sot  to  him  until  1837,  when  it  was 
set  to  one  John  Adams,  under  whom  the  defendant  claimed ;  that 
about  that  time,  Chandler  and  Adams  made  a  verbal  contract,  bj 
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which  Adams  was  to  have  said  lot^and  Chandler  was  to  have  a 
lot  in  Andover,  called  the  Mclntire  lot,  in  exchange  therefor ; 
that  Adams  and  Chandler  at  the  time  of  making  said  contract, 
each  went  into  possession  of  the  lots  exchanged  for,  and  continued 
such  possession  until  about  1850  or  1851,  and  that  no  writings  or 
deeds  of  said  lots  were  made  or  passed ;  that  about  the  time  of 
Adams's  failure,  February  12,  1851,  Chandler  and  Adams  agreed 
to  give  up  said  contract,  and  each  take  back  said  lands,  for  the 
reason  that  Adams  was  not  to  have  a  deed  of  said  lot  until  it  was 
paid  for,  and  it  had  not  been  paid  for  ;  that  Adams  took  in  cattle 
from  Chandler,  to  keep,  for  several  years,  and  pastured  his  own 
stock  there  from  the  time  of  said  contract  up  to  about  1848  or 
1849,  when  the  pasture  ran  up  to  brush  so  as  not  to  be  worth  the 
expense  of  repairing  the  fence  around  it ;  that  Adams  was  not  to 
become  the  owner  of  the  lot  under  said  trade  unless  he  paid  for 
it,  and  that  he  never  paid  for  it,  and  that  the  trade  was  given  up 
in  1850  or  1851,  and  Chandler  then  resumed  the  possession  of 
the  lot  in  question,  and  Adams  of  the  other  lot ;  and  that  Adams 
exercised  no  possession  or  control  of  the  lot  in  question,  after  the 
trade  was  thus  thrown  up,  and  laid  no  claim  to  it  except  under 
said  contract.  It  appeared  that  said  lot  was  inventoried  in 
1850  as  part  of  said  Chandler's  estate. 

The  defendant  gave  evidence  tending  to  show,  that  Adams 
pastured  his  horses  in  said  pasture  in  1834  and  1835  ;  that  in 
1837,  said  lot  was  listed  to  Adams,  and  continued  set  to  him  to 
and  including  1851,  and  was  set  to  him  in  the  list  of  1852  when 
the  list  of  that  year  was  made  out,  but  was  afte wards  changed, 
and  set  to  Chandler ;  that  Adams  paid  the  taxes  on  said  lot  all 
that  time,  and  claimed  to  own  it,  and  was  understood  to  be  the 
owner  thereof  by  the  community  thereabouts  during  all  that  time 
and  for  several  years  thereafter ;  that  he  built  from  60  to  100  rods 
of  stone  wall  thereon  during  that  time,  and  pastured  his  horses  and 
cattle  there,  and  kept  stock  for  other  people  at  various  times  ;  that 
ho  sold  timber  therefrom  as  late  as  1853,  and  offered  to  in  1854  ; 
that  Chandler  told  the  defendant  on  July  3,  1839,  that  Adams 
bought  said  lot,  and  had  paid  for  it,  and  that  Adams  told  him  the 
same  at  different  times  before  his  failure,  and  that  the  defendant 
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never  knew  or  heard  of  any  qlaim  on  the  part  of  Chandler,  or  his 
estate,  to  said  land,  until  Chandler  had  been  dead  ten  years  or 
more  ;  that  on  the  failure  of  Adams,  his  creditors  attached  said 
lot,  to  secure  their  debts  against  him  ;  and  that  Adams  fully  paid 
for  said  land,  and  took  a  deed  of  it  from  Chandler,  which  had 
never  been  recorded ;  that  previous  to  1849,  Adams  had  become 
indebted  to  the  defendant  in  a  considerable  sum,  and  that  near  the 
end  of  December  of  that  year,  the  defendant  loaned  him  9300 
for  a  short  time,  and  that  it  remained  unpaid  to  the  time  of  his 
failure ;  that  in  the  spring  of  1856,  and  after  said  attachments 
had  been  removed,  the  defendant  commenced  an  action  against 
Adams  on  said  indebtedness,  and  attached  said  lot,  and  at  the 
May  term,  1856,  recovered  judgment  for  $591.16  damages,  and 
$13.78  costs,  and  Nov.  20, 1856,  caused  an  execution  founded  on 
said  judgment  to  be  levied  upon  said  lot,  and  the  same  to  be  set 
off  in  part  satisfaction  thereof ;  that  the  same  was  set  to  him  in 
the  grand  list  of  1858,  and  had  so  remained  to  the  time  of  trial, 
and  that  he  had  paid  the  taxes  thereon,  and  during  all  that  time  had 
been  and  still  was  in  possession  thereof;  that  Chandler  died  Jan- 
uary 9,  1853,  and  that  May  10,  1864,  the  plaintiff  commenced  an 
action  of  ejectment  in  the  name  of  one  Levi  Ives  against  the 
defendant  and  two  others,  to  recover  possession  of  said  lot,  which 
action  he  did  not  enter  in  court,  but  commenced  this  action.  The 
defendant  also  gave  evidence  tending  to  prove,  that  Adams  failed 
February  12, 1851,  and  was  still  insolvent,  and  that  about  that 
time,  and  as  a  part  of  that  transaction,  he  deeded  his  home  farm 
and  six  other  pieces  of  land  in  Andover,  for  the  expressed  con- 
sideration of  $3,900,  to  his  brother  Warren  Adams,  one  of  which 
pieces  was  said  Mclntire  lot ;  that  on  the  same  day,  he  deeded  to 
said  Warren  seven-eighths  of  lot  19  in  the  8th  range  in  said 
Andover,  in  consideration  of  $200,  and  also  on  the  same  day 
deeded  to  said  Warren  three  pieces  of  land  in  Chester,  for  the 
consideration  of  $800,  and  at  the  same  time  the  said  Warren 
bought  and  took  away  the  stock  which  Adams  had  upon  said  farm ; 
that  the  plaintiff,  John,  and  Warren,  were  brothers,  and  that 
Abraham's  wife  was  the  daughter  of  said  Chandler ;  that  Abraham 
assisted  in  transferring  said  property  to  Warren  ;  that  Chandler 
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was  an  old  man,  and  had  been  a  paralytic  for  several  years  before 
said  fail  are,  and  not  able  to  do  much  business ;  and  that  said  John 
bad,  with  the  exception  of  a  few  months,  resided  upon  said  home 
farm  in  Andover  ever  since  his  failure,  and  still  resided  there. 

The  plaintiff,  by  way  of  rebuttal,  gave  evidence  tending  to 
show  that  at  the  time  of  executing  said  deeds,  the  said  John  was 
indebted  to  said  Warren,  but  what  said  indebtedness  was  for,  or 
what  was  the  amount,  did  not  appear  ;  and  that  as  a  further  con- 
sideration for  said  deeds  and  sales,  the  said  Warren  agreed  with 
the  said  John  to  pay  a  debt  due  from  said  John  to  one  Nathaniel 
Lord,  a  debt  due  to  one  Lucinda  Puffer,  and  a  debt  due  to  the 
Bank  of  Black  River,  none  of  which  parties  were  present  at  the 
time  of  said  contract ;  but  what  the  amount  of  said  indebted- 
nesses was,  or  what  they  were  for,  did  not  appear ;  nor  did  it 
appear  that  be  had  paid  the  same. 

The  court  held  that  as  both  parties  claimed  under  Chandler,  it 
was  to  be  assumed  that  his  title  was  good  at  the  time  of  the  trade 
between  him  and  John  Adams  in  1837  ;  and  instructed  the  jury 
that  if  said  trade  was  a  bargain  for  a  sale  or  exchange  of  the  land 
in  question,  and  it  was  understood  by  the  parties  that  said  Adams 
then  became  the  owner,  and  upon  such  understanding  Adams 
went  into  possession  and  hold  possession  for  fifteen  years,  the  title 
became  perfect  in  him,  and  it  was  subject  to  the  levy  on  it  made 
by  the  defendant,  and  the  plaintiff  could  not  recover :  but  that  if 
the  bargain  was  that  if  Adams  was  to  become  the  owner  when  he 
paid  for  it,  and  was  fien  to  have  a  deed,  and  he  did  not  pay  for 
it,  and  in  1851  or  1852  it  was  agreed  between  them  the  matter 
should  be  given  up,  an  1  Chandler  resumed  possession  of  the  lot 
in  question,  and  Adams  resumed  possession  of  the  other  lot,  then 
Adams  did  not  get  title.  In  all  other  respects  the  charge  was 
such  as  the  case  called  for,  and  no  exceptions  were  taken  to  it. 
To  the  refusal  to  charge  as  requested,  the  defendant  excepted. 

The  defendant  pro  se7  with  whom  was  J.  F.  Deane. 

The  facts  which  appear  in  the  case,  gave  notice  to  the  world 
that  Adams  was  the  owner  of  this  land,  and  his  creditors  acted 
and  thought  accordingly.  It  was  not  for  Chandler  or  his  repre- 
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sentatives,  after  this,  to  claim  that  there  was  a  secret  understanding 
by  which  if  some  indefinite  sum  was  not  paid  he  could  take  it 
back  on  the  sly.  If  they  could  so  take  it  back  at  all,  it  should 
have  been  by  deed  duly  recorded.  But  not  so  ;  Adams  sold  tim- 
ber off  it,  and  offered  to  sell  more,  and  no  one  heard  or  dreamed 
of  any  claim  in  them  for  more  than  ten  years.  We  think,  there- 
fore, that  the  defendant  was  entitled  to  the  charge  requested. 
The  plaintiff  did  not  pretend  to  show  what  was  due,  if  anything, 
by  the  original  trade,  so  as  to  let  in  creditors  to  attach  defendant's 
equitable  interest.  This  whole  proceeding  was  a  fraud  in  lav 
and  a  fraud  in  fact,  and  cannot  be  sustained  at  all  events  against 
creditors.  We  insist  that  as  this  case  stood,  it  was  error  to 
charge  the  jury  "  that  as  both  parties  claimed  under  Chandler,  it 
was  to  be  assumed  that  his  title  was  good  at  the  time  of  the  trade 
between  him  and  John  Adams  in  1837."  We  do  not  claim  title 
under  Chandler,  stricly  speaking,  and  not  necessarily  at  all.  By 
their  own  showing,  he  had  nothing  but  an  inchoate  title  to  the 
premises ;  this  he  might  convey  by  parol  and  a  transfer  of  the 
possession.  But  we  claim  under  Adams  as  his  creditor,  and  claim 
that  he  had  a  possessory  title  ;  we  are  in  possession  and  cannot  be 
put  out,  but  by  a  good  title.  This  is  not  an  ordinary  case  of  two 
parties  claiming  title  undor  the  same  grantor  ;  there  is  reason  in 
such  a  case,  in  holding  that  it  is  to  be  assumed  that  the  grantor's 
title  is  good.  Such  assumption  can  only  be  made  by  deed  or 
record,  or  where  a  denial  of  a  fact  will  be  in  bad  faith  ;  such  is 
not  this  case.  But  we  do  say  that  the  intestate,  and  those  claim- 
ing  under  him,  are  estopped,  by  his  own  acts  and  admissions,  to 
set  up  a  title  to  the  land  upon  the  ground  which  the  plaintiff  now 
claims. 

F.  C.  Rabbins,  and  Walker  $  (J-oddard,  for  the  plaintiff. 

There  was  no  record  to  show  the  contract  otherwise  than  as 
claimed  by  the  plaintiff  and  found  by  the  jury  ;  nor  was  the  pos- 
session inconsistent  with  it.  Therefore,  we  insist,  the  creditors 
of  John  Adams  cannot  complain  ;  they  could  not  have  been  mis- 
led by  the  contract,  nor  the  grand  list,  nor  the  possession.  The 
case  shows  that  the  defendant  was  not  misled.  His  attachment 
was  not  made  till  five  or  six  years  after  Adams  and  Chandler  had 
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thrown  up  the  contract,  and  several  years  after  the  land  was  again 
set  in  the  grand  list  to  Chandler,  and  while  in  the  possession  of 
his  administrator.  The  defendant  cannot  by  his  attachment  and 
levy,  make  a  title  in  the  premises  for  John  Adams  which  he  had 
not  acquired  from  Chandler.  It  is  a  well-settled  principle  of  law, 
that  an  attaching  creditor  acquires  by  his  attachment  and  levy, 
only  such  title  in  the  premises  as  rested  in  the  debtor.  Somes  v. 
Skinner,  3  Pick.  56  ;  Wade  v.  Howard,  6  Pick.  497  ;  Hunt  v. 
Runt,  14  Pick.  374  ;  Hitchcock  v.  Rotchkiss,  1  Conn.  472.  The 
request  asked  the  court,  really,  to  hold  these  two  propositions  as 
law,  viz :  1st,  that  mere  possession  of  land  for  fifteen  years,  with 
the  same  set  to  the  occupant  in  the  grand  list,  will  give  the  occu- 
pant such  color  of  title  that  his  creditors  can  hold  it  by  levy 
against  the  de  facto  owner ;  2d,  that  fifteen  years9  possession  of 
land  under  an  agreement  that  the  person  in  possession  shall  have 
the  premises  if  he  pays  for  them,  but  does  not  pay  for  them,  is 
adverse,  and  will  ripen  into  a  perfect  title  against  the  vendor, 
even  if  the  person  in  possession  never  claimed  to  own  it  otherwise 
than  upon  the  contingency  of  his  paying  for  it.  The  request  asked 
the  court-  to  rule  the  law  directly  the  reverse  of  the  charge,  which 
the  defendant  did  not  except  to ;  and  also  against  the  law  as  here- 
tofore held  and  settled  in  this  same  case.  43  Vt.  592.  The  pos- 
session of  John  Adams  constituted  a  possession  in  Chandler ;  for 
until  the  actual  conveyance,  the  vendee  of  land  stands  in  the  rela- 
tion of  tenant  or  quasi  tenant  to  the  vendor.  Greeno  v.  Munson 
£  Munson,  9  Vt.  37 ;  4  Met.  224 ;  1  Washb.  Real  Prop.  389 ; 
Roll  v.  Dewey  et  al.  10  Vt.  593  ;  Spear  v.  Ralph,  14  Vt  400  ; 
Ripley  v.  Yale,  18  Vt.  220  ;  Robinson,  admr.  v.  Sherwin,  exr.  36 
Vt.  69. 

The  opinion  of  the  court  was  delivered  by 

Boss,  J.  The  only  exception  is  to  the  refusal  of  the  court  to 
charge  as  requested.  The  defendant  claimed  title  to  the  premises 
by  a  levy  and  set-off  on  an  execution  in  his  favor  against  John 
Adams.  John  Adams  derived  his  title,  if  any,  to  the  lot,  from 
the  intestate,  or  by  adverse  possession  against  him.  The  plain- 
tiff's evidence  tended  to  show,  that  the  intestate  and  John  Adams 
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made  a  conditional  exchange  of  lands,  by  which  John  Adams 
was  to  have  the  lot  in  question   if  he  paid  the   difference  in 
value  between  the  lands  exchanged,  and  that  thereupon  John  Adams 
took  possession  of  the  lot  in  question,  and  occupied  it  over  fifteen 
years,  had  it  set  to  him  in  the  grand  list,  and  paid  the  taxes. 
Never  having  paid  the  difference  agreed  upon,  he  finally  surren- 
dered the  lot  to  the  intestate,  and  took  possession  of  his  own  lot. 
No  deeds  had  ever  been  executed  of  the  premises  so  exchanged. 
If  the  plaintiff's  evidence  was  to  be  credited,  John  Adams's  occu- 
pancy and  possession  of  the  lot  was  under  the  title  of  the  intes- 
tate, and  in  subordination  to  it,  and  not  under  any  claim  of  tide 
in  himself  as  against  the  intestate.     His  right  to  title  to  the  lot 
from  the  intestate,  depended  upon  the  performance  of  the  condi- 
tion attached  to  and  made  a  part  of  the  exchange,  by  the  pay- 
ment of  the  difference  in  value  of  the  two  premises.     The  defend- 
ant, under  this  state  of  the  evidence,  requested  the  court  to  charge 
the  jury,  that  the  occupancy  by  John  Adams,  of  the  lot  for  fif- 
teen years,  and  having  the  same  set  to  him  in  the  grand  list,  gave 
Adams  a  good  title,  even  though  such  occupancy  was  by  the  permis- 
sion of  the  intestate,  and  that  no  understanding  between  Adams 
and  the  intestate  would  prevent  the  creditors  of  John  Adams  from 
holding  the  land.     The  request  has  no  foundation  in  law.    It  is 
the  adverse  character  of  the  possession  and  the  claim  of  title  by 
the  occupant,  that  give  one  title  against  the  legal  owner  by  fif- 
teen years'  possession.     A  person  can  never  gain  title  to  land  by 
possession  thereof,  however  long  continued,  if  that  possession  is 
with  the  permission  of  and  in  subjection  to  the  holder  of  the  legal 
title  to  the  premises.     A  creditor,  by  attachment  and  setoff  on 
execution,  can  obtain  no  greater  rights  to  land  than  the  debtor 
has.     Sometimes  it  happens  that  the  debtor,  by  his  own  fraudulent 
acts,  has  placed  himself  in  such  a  position  that  the  court  will  not 
aid  him  to  assert  his  rights,  and  yet  will  aid  his  creditors  in  as- 
serting them.     In  such  cases,  the  creditors  can  take  only  that 
right  to  the  land  which  is  in  the  debtor,  and  which  the  debtor 
could  assert  if  it  were  not  that  in  so  doing,  he  must  be  heard  to 
assert  and  prove  his  own  fraud. 
Judgment  affirmed. 
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Obamel  Bond  v.  Zebah  B.  Clark. 
Book  Account.     Auditor's  Report.     Payment. 

If  an  auditor  report  the  testimony,  instead  of  finding  the  fact,  and  a  party  goes  to 
hearing  upon  the  report  without  exception  thereto  or  motion  to  recommit,  he  thereby 
submits  the  issue  of  fact  to  the  court,  and  cannot  assign  error  in  respect  thereto. 

In  mutual  accounts,  when  the  parties  thereto  agree  that  certain  items  shall  go  in 
liquidation  of  certain  other  items,  and  provide  for  no  further  act  to  be  done  in  respect 
thereto,  the  law  makes  the  application  at  once. 

Book  Account.  The  5th  item  of  the  plaintiff '6  account  was  for 
his  son's  work  for  the  defendant  from  April  9th  to  August  6th, 
1872,  at  $17.50  per  month,  $68.58.  As  to  this  item,  the  auditor 
reported  the  following  facts : 

"  George  Bond,  the  plaintiff's  minor  son,  early  in  April,  1872, 
by  the  consent  and  approbation  of  his  father,  applied  to  the 
defendant  to  let  himself  to  him  to  labor  on  the  defendant's  farm  the 
then  coming  season.  The  evidence  establishes  the  fact  that  he  let 
himself  to  the  defendant  for  seven  months,  or  longer  if  wanted,  at 
$17.50  a  month.  I  do  not  find  from  the  preponderance  of  the 
evidence  (hat  any  condition  was  attached  to,  or  formed  a  part  of, 
said  letting.  Said  George  began  to  labor  for  the  defendant  the 
next  day  after  contracting  to  labor  as  aforesaid,  and  labored  for 
him  until  the  6th  of  August,  as  above  stated,  when,  without 
defendant's  consent,  and  without  sufficiently  justifiable  cause,  he  left 
the  defendant's  employ,  and  has  not  labored  for  him  since  ;  and  I 
find  from  the  evidence  that  the  damages  to  the  defendant  iu  con- 
sequence of  the  plaintiff's  son  leaving  him  at  the  time  he  did, 
are  equal  to  the  sum  claimed  by  the  plaintiff  for  his  son's  labor." 

The  five  first  items  of  the  defendant's  account  were  for  sawing 
and  planing,  and  were  allowed  by ,  the  auditor ;  the  auditor 
reporting  that  they  were  not  seriously  contested.  At  the  plain- 
tiff's request,  the  auditor  was  permitted  to  make  an  addition  to 
his  report  after  it  was  filed,  and  reported  the  following : 

"  In  relation  to  the  first  five  items  of  the  defendant's  account, 
the  plaintiff  testified  as  follows  :  '  I  think  I  had  a  talk  with  Clark 
at  the  mill  about  the  planing,  and  I  told  him  if  I  did  not  pay  him 
it  could  be  turned  when  he  and  I  settled  for  George's  work.  This 
was  after  the  boy  had  got  through  work  for  him.    *    *    *    I 
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was  paying  out  a  good  deal  of  money,  and  was  short,  and  I  pro- 
posed to  let  it  go  on  account,  and  he  assented  to  it.'  The  defend- 
ant testified :  '  Bond  was  owing  me  the  bill  for  sawing  and  planing 
the  latter  part  of  the  winter  of  1871-2.  I  spoke  to  him  about 
paying,  and  he  said  he  would  get  the  money  as  soon  as  he  could. 
Soon  after  George  began  to  work,  Bond  came  into  the  shop  and 
began  to  dun  himself,  and  I  said  to  him,  it  is  no  matter,  Mr.  Bond, 
it  can  turn  on  George's  work.  Bond  says,  I  shall  be  very  glad 
to  do  so,  as  I  am  very  short  for  money.  George  was  to  work  for 
me  at  this  time.9  The  plaintiff  claims  now  that  these  items  shall 
be  paid  by  George's  labor,  and  are  paid  for  in  that  way." 

The  court,  at  the  December  term,  1873,  Barrett,  J.,  presiding, 
disallowed  the  plaintiff's  charge  for  his  son's  work  ;  also,  the  five 
first  items  of  the  defendant's  account,  as  they  were  paid  by  the 
son's  work,  as  shown  by  the  defendant's  testimony  as  reported; 
and  rendered  judgment  on  the  report  for  the  plaintiff  for  $8.  The 
defendant  excepted  to  the  disallowance  of  said  items  of  his 
account. 

Oreo.  Tenney,  for  the  defendant. 

The  court  erred  in  holding  that  the  first  five  items  of  defend- 
ant's account  were  paid  by  the  son's  work.  It  was  a  question  of 
fact,  and  not  of  law.  The  auditor  found  the  fact,  and  it  was  not 
for  the  court  to  revise  the  auditor's  finding.  Oottrell  v.  Vandeu- 
sen,  22  Vt.  511  ;  E*tey  et  al.  v.  Read,  29  Vt.  278  ;  Smith  £  Dur- 
kee  v.  Woodworth,  43  Vt.  39  ;  Wood,  admr.  v.  Barry,  2  Vt.  369. 
If  the  court  below  can  revise  facts  found  by  the  auditor,  this 
court  can  also  revise  them  ;  and  from  the  testimony  of  the  par- 
tics,  there  was,  clearly,  no  payment.  But  how  did  the  plaintiff 
understand  this  agreement  ?  Precisely  as  we  claim.  He  says : 
*4 1  think  I  had  talk  with  Clark  at  the  mill  about  the  planing,  and 
I  told  him  it  could  turn  when  he  and  I  settled  for  George's  work. 
This  was  after  the  boy  had  got  through  work  for  him.  I  was  flay- 
ing out  a  good  deal  of  money  and  was  short,  and  I  proposed  to 
let  it  go  on  account,  and  he  assented  to  it."  Stone  v.  Pulsipher 
et  al.  16  Vt.  428  ;  Brooks  et  ah.  v.  Jewell,  14  Vt.  470  ;  Jevett, 
admr.  v.  Winship  et  als.  42  Vt.  204 ;  Strong  v.  McConnell,  10 
Vt.  231 ;  OheUis  v.  Woods,  11  Vt.  466. 
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S.  M.  $  8.  JE.  Pingree,  for  the  plaintiff. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  Items  6,  7,  and  8  of  the  account  of  the  defendant, 
are  not  insisted  upon  in  this  court.  This  leaves  for  consideration, 
whether  the  county  court  properly  held  that  the  first  five  items  of 
the  defendant's  account  had  been  adjusted  between  the  parties  as 
a  payment  towards  the  son's  work.  It  seems  there  was  no  con- 
test as  to  the  amount  or  correctness  of  these  charges.  The  audi- 
tor allowed  them  in  his  original  report.  His  report,  finding  that 
the  damages  occasioned  to  the  defendant  by  the  plaintiff's  son 
having  left  before  completing  his  term  of  service,  was  equal  to 
all  he  earned  in  over  four  months'  service,  appears  to  have  been 
a  surprise  to  both  parties.  The  plaintiff  had  not,  till  made  aware 
of  this  finding,  insisted  that  these  five  items  had  been  paid  by 
his  son's  labor.  The  auditor  does  not  in  terms  find  that  they  had 
or  had  not  been  so  paid  ;  but  has  reported  the  testimony  bearing 
upon  this  issue  in  the  case,  and  said  that  upon  this  testimony  the 
plaintiff  insisted  these  items  were  paid.  It  would  probably  have 
been  more  in  accordance  with  regular  proceedings  in  book-ac- 
count actions,  if  the  county  court  had  recommitted  the  report  to 
have  the  auditor  find  the  fact  one  way  or  the  other.  But  as  nei- 
ther party  asked  to  have  the  report  recommitted  to  have  the  audi- 
tor find  how  the  fact  was,  we  do  not  think  the  defendant  can  now 
insist  it  was  error  for  the  county  court  to  weigh  the  evidence  de- 
tailed by  the  auditor,  determine  how  the  fact  was,  and  render 
judgment  accordingly.  By  allowing  the  report  of  the  auditor  to 
stand  without  exception,  and  by  hearing  the  case  on  the  report 
as  it  was,  the  defendant  virtually  submitted  that  issue  to  the  deter- 
mination of  the  court.  The  evidence  detailed  by  the  auditor 
tended  to  establish  the  fact  of  the  payment  of  these  items  as  found 
by  the  county  court.  This  court  sits  to  revise  errors  of  law,  and 
not  errors  of  fact  passed  upon  by  the  county  court.  If  the  county 
court  did  determine  this  fact  erroneously,  this  court  can  afford 
him  no  aid.  We  are  not  satisfied  the  county  court  committed 
any  error  in  finding  the  fact  as  it  did.  The  defendant's  own  tes- 
timony, in  substance,  is,  that  he  agreed  with  the  plaintiff  to  call 
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these  items  paid  by  the  sod's  labor.  The  cases  cited  by  the  coun- 
sel for  the  defendant,  in  which  this  court  held  that  items  delivered 
and  charged  by  one  party  on  book,  under  a  mutual  expectation 
and  agreement  that  they  were  to  be  applied  in  payment  of  a  Dole 
or  notes  which  the  other  party  held,  but  which  never  were  in  nut 
applied,  wero  not  an  executed  payment  on  the  note,  and  barred  by 
the  recovery  of  the  full  amount  of  the  note,  are  not  quite  applicable 
to  this  case.  The  note  evidenced  a  distinct  and  separate  indebted- 
ness. The  questions  in  those  cases  were,  whether  the  items  were 
so  delivered  that  they  never  created  an  indebtedness,  or  right  to 
charge  on  book.  In  the  case  at  bar,  the  items  were  charged  in 
mutual  account,  and  the  question  before  the  county  court  was. 
whether  these  five  items  had  by  the  parties  been  applied  id  liqui- 
dation of  the  item  for  the  son's  labor.  There  was  no  separate 
instrument  evidencing  the  indebtedness  for  the  son's  labor,  on 
which  application  was  to  be  made  by  endorsement.  When  the 
parties  agreed  to  so  apply  these  items,  no  further  or  other  act  re- 
mained to  be  done,  to  make  the  application  immediate.  The  par- 
ties could  do  nothing  further  to  evidence  the  application,  unless  it 
was  to  state  the  account  as  regards  these  items.  But  that  would 
change  it  from  book  account  to  an  account  stated.  When,  in  a 
mutual  account  or  book  account,  the  parties  agree  that  certain 
items  shall  go  in  liquidation  of  certain  other  items,  and  provide 
for  no  further  act  to  be  done  in  regard  thereto,  the  law  makes  the 
application  at  ence.  We  think,  when  the  defendant  said,  "  It 
[these  items]  can  turn  on  George's  work,"  and  the  plaintiff  re- 
plied, "  I  shall  be  very  glad  to  do  so,  for  I  am  short  of  money," 
the  county  court  were  justified  in  finding  that  the  application  of 
these  items  was  then  made  in  liquidation  of  the  sum  due  for  the 
son's  work. 

Judgment  affirmed. 
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Henry  S.  Bowen  and  Caroline  P.  Bowen,  his  wife,  v.  Rol- 

lin  Amsden. 

Husband  and  Wife.     Sale.     Change  of  Possession. 

Husband  and  wife  lived  upon  a  farm  owned  by  the  wife,  which  the  husband  managed 
and  carried  on  in  the  exercise  of  his  marital  rights.  The  husband  owned  and  kept 
thereon  certain  personal  property  which  he  used  in  carrying  on  the  farm.  Being 
upon  the  eve  of  failure,  he  sold  said  property  to  his  brother  in  part  payment  of  a 
debt  he  owed  him,  with  the  understanding  that  his  brother  should  then  and  there 
transfer  the  same  to  the  wife  at  the  same  price  he  allowed  for  it,  to  be  paid  with 
her  money,  which  was  done  accordingly,  and  the  property  formally  delivered  to  the 
wife.  At  the  time  of  this  transaction,  the  property  was  taken  from  its  place  of  stor- 
age on  the  farm,  into  the  farm-yard,  for  examination,  and  after  the  sale  and  deliv- 
ery to  the  wife,  was  put  back,  and  continued  to  remain  on  the  farm  and  be  used  by 
the  husband  as  before.  Held,  that  there  was  not  a  sufficient  change  of  possession, 
*     to  protect  the  property  from  attachment  by  the  husband's  creditors. 

Replevin  for  divers  wagons,  sleighs,  carts,  harnesses,  and  farm 
implements,  including  a  safe  and   platform   scales.     Plea,   not 
guilty,  and  avowry  of  the  taking  by  the  defendant  as  deputy 
sheriff,  on  the  22d  of  May,  1872,  by  virtue  of  a  writ  of  execution 
against  the  said  Henry.     Trial  by  the  court,  May  term,  1874. 
It  was  shown  that  the  plaintiffs  were,  and  for  many  years  had  been, 
husband  and  wife,  living  together,  and  for  twenty  and  more  years, 
and  still,  residing  in  Weathersfield  in  this  state,  on  a  farm  and 
homestead  belonging  to  the  wife ;   that  said  property  had  been 
occupied,  managed,  and  carried  on  by  the  husband  in  the  usual 
manner  and  course  of  such  a  homestead  ;  that  down  to  and  on 
April  13,  1871,  the  husband  owned  the  personal  property  re- 
plevied, except  the  safe  and  platform  scales,  and  that  the  same 
had  been  kept  and  used  by  him  on  and  about  the  premises  in  the 
usual  course  of  using  such  property  in  carrying  on  and  occupying 
such   a  homestead ;   that  on   said  13th   of  April,  the   husband 
having  become  embarrassed  in  business  and  on  the  point  of  fail- 
ure, and  being  indebted  to  his  brother  Otis,  a  merchant  in  Bos- 
ton, in  more  than  $1000,  for  the  purpose  of  paying  him  something 
on  said  indebtedness,  in  preference  to  having  said  personal  prop- 
erty   attached  by  other  creditors,  bargained  and  sold  the  same, 
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and  some  other  articles,  in  all  amounting  to  $314,  to  said  Otis,  at 
prices  agreed,  and  gave  him  a  bill  of  sale  thereof  with  payment 
receipted,  the  said  Otis  applying  the  amount  as  payment  pro  tanto 
on  said  indebtedness.     At  the  time  of  this  transaction,  the  arti- 
cles of  property  were  brought  out  of  the  places  of  storage  into  the 
open  yards  of  said  premises,  so  that  they  could  be  seen  and  ex- 
amined, and   formally   delivered   to   the  said  Otis.     When  this 
transaction  was  entered  upon  and  consummated,  it  was  understood 
by  the  parties  and  Mrs.  Bowen,  that  said  Otis  was  then  to  execute 
a  bill  of  sale  of  said  property  to  Mrs.  Bowen,  for  the  same  prices 
and  amount  allowed  by  him   for  the  same  to  her  husband,  which 
was  to  be  paid  by  her  of  her  own  money  to  him,  and  it  was  then 
and  there  so  done.     Whereupon  said  Otis,  without  any  remoral 
of  the  property,  formally  delivered  it  to  Mrs.  Bowen.     Thereupon 
the  various  articles  were  put  back  to  the  places  from  which  they 
had  been  brought,  and  were  thereafter  kept  and  used  on  the  prem- 
ises in  the  carrying  on  and  occupation  thereof,  in  the  same  man- 
ner  as  before  said  transaction,  and  down  to  the  time  of  their  be- 
ing taken  by  the  defendant  as  sot  forth  in  the  avowry.     After  said 
transactions  of  sale,  some  persons  in  the  neighborhood  had  in- 
formation and  understood  that  Mrs.  Bowen  had  bought  and  be- 
come the  owner  of  said  property.     It  appeared  that  the  posses- 
sion, occupancy,  management,  carrying  on,  and  enjoyment  of  said 
homestead  property  by  the  said  Henry,  had  ever  been  and  still 
was  in  the  exercise  of  his  marital  rights  as  husband  of  his  said 
wife.     It  appeared  that  said  scales  and  safe  bad  once  been  owned 
by  said  Henry,  but  that  he  had  sold  them  in  April,  1871,  to  Mr. 
Pierce,  who  was  occupying  a  store  belonging  to  Mrs.  Bowen,  un- 
der a  lease  from  her,  dated  April  14,  1871,  and  was  using  said 
articles  in  said  store  down  to  the  4th  day  of  April,  1872,  when  he 
sold  them  and  some  other  articles  to  Mrs.  Bowen,  and  gave  her  a 
bill  of  sale  of  them,  with  payment  receipted  ;  that  said  safe  and 
scales  were  in  said  store,  then  in  the  occupancy  of  said  Pierce  as 
aforesaid,  at  the  time  of  said  sale  thereof  to  Mrs.  Bowen,  said  safe 
remaining  and  being  there  at  the  time  of  said  attachment  by  the 
defendant.     Said  scales,  before  said  attachment,  had  been  taken 
from  said  store  to  the  house  of  Mrs.  Bowen,  and  were  used  in  the 
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kitchen  store-room  in  the  usual  course  of  housekeeping,  till  a  day 
or  two  before  the  attachment,  at  which  time  they  had  been  carried 
to  the  barn  to  weigh  some  grain,  and  had  remained  there  till  they 
were  attached  as  aforesaid. 

The  court  found  and  adjudged  that  there  was  a  sufficient  change 
of  possession  to  vest  a  valid  title  in  said  Pierce  to  said  safe  and 
scales  as  against  the  creditors  of  said  Henry,  and  that  upon  the 
foregoing  facts,  Mrs.  Bowen  held  them  by  a  title  equally  valid  as 
against  her  husband's  creditors.  The  court  therefore  found  that 
said  safe  and  scales  were  unlawfully  taken  and  detained  by  the 
•  defendant,  and  rendered  judgment  for  the  plaintiffs  therefor,  and 
for  10  cents  damages ;  and  also  found  and  adjudged  that  the  de- 
fendant was  entitled  to  a  return  of  all  of  the  other  articles  re- 
plevied, and  render  judgment  therefor  accordingly,  and  for  10 
cents  damages  for  the  taking  thereof  by  replevin.  Exceptions  by 
the  plaintiff. 

Charles  P.  Marsh,  for  the  plaintiffs. 

As  the  property  was  situated,  any  one  interested  to  know  who 
owned  the  property,  could  at  once  have  ascertanied  on  inquiry. 
It  was  in  no  way  commingled  with  any  property  of  the  husband,  for 
he  had  none  there  of  any  kind.  The  legal  presumption  would  be, 
that  the  owner  of  the  farm  would  be  the  owner  of  the  personal 
property  thereon,  and  necessary  to  carry  it  on,  especially  if  the 
owner  lived  upon  it.  If  the  defendant  did  not  know  when  he  took 
this  property,  whose  it  was,  or  if  he  was  in  any  way  uncertain  as 
to  it8  ownership,  he  should  have  instituted  such  reasonable  inquiry 
as  would  at  once  have  satisfied  him  as  to  the  true  ownership  of  it. 
Stephenson  v.  Clark  et  al.  20  Vt.  624.  As  the  property  was  situ- 
ated, it  was  the  duty  of  the  defendant  to  have  instituted  proper  in- 
quiry, to  ascertain  the  ownership  ;  and  if  he  had  done  so,  he  would 
have  ascertained  at  once.  Richardson  v.  Wait,  39  Vt.  536.  The 
doctrine  of  joint  possession  does  not  apply  in  this  case.  The 
wife  is  to  suffer  no  detriment  from  the  fact  that  her  husband  labors 
on  her  farm,  using  her  own  implements  of  husbandry  to  carry  it 
on.  In  one  sense,  he  is  her  agent,  and  his  possession  is  her  pos- 
session.    Bowmrdy  admr.  ▼.  Savings  Bank,  40  Vt.  597,  602. 
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If  a  person  owns  a  farm,  and  has  owned  it  for  years,  and 
resides  upon  it,  the  personal  property  he  may  buy,  if  upon  the 
farm  when  he  bought  it,  becomes  his  as  against  all  the  world,  and 
no  other  change  in  the  possession  is  necessary.  The  only  question 
in  such  a  case  is,  was  the  sale  in  fact  bona  fide,  and  upon  sufficient 
consideration.  Wilson  v.  Hooper  et  ah  12  Vt.  653  ;  Burrows  v. 
Stebbins  $  Kenney,  26  Vt  659  ;  Rothchild  v.  Rowe,  44  Vt.  389. 
The  wife's  right  to  her  personal  property,  if  it  is  in  good  faith 
hers,  will  be  protected  and  respected  by  the  courts,  as  against  the 
husband  and  against  his  creditors.  Barron  v.  Barron  et  at.  24 
Vt.  375 ;  Richardson,  admr.  v.  Estate  of  Merrill  et  aJ.  32  Vt.  • 
28 ;  Child  v.  Pearl,  43  Vt.  224. 

W.  M.  Pingry,  and  A.  P.  Hunton,  for  the  defendant. 

Bowen  possessed  and  carried  on  the  premises  "  in  the  exercise 
of  his  marital  rights,"  and  the  possession  was  his  alone.  Bolton 
v.  Whitney,  28  Vt.  448.  There  was  no  such  change  of  posses- 
sion as  the  law  requires  ;  and  therefore  the  property  was  subject  to 
attachment.  Mott  v.  McNiel,  1  Aik.  162 ;  Emerson  et  al*.  v. 
Hyde,  8  Vt.  352 ;  Kimball  v.  Samson,  12  Vt.  515 ;  Stiles  v.  Shut* 
way,  16  Vt.  435 ;  Flanagan  v.  Wood  et  al.  33  Vt.  332 ;  Roth- 
child v.  Rowe,  44  Vt.  389  ;    Wright  v.  Vaughn,  45  Vt.  369. 

The  opinion  of  the  court  was  delivered  by 

Pierpoint,  Ch.  J.  The  only  question  here  involved  is,  whether 
there  was  such  a  change  of  possession  of  the  property  in  question 
at  the  time  it  was  transferred  by  Henry  S.  Bowen  to  his  brother 
Otis  E.  Bowen,  and  by  the  said  Otis  to  Caroline  P.  Bowen,  the 
wife  of  Henry  S.,  as  to  prevent  its  being  legally  attached  by 
the  creditors  of  Henry  S.  as  his  property.  No  question  is  made 
in  this  court  as  to  the  scales  and  safe.  As  to  the  other  property, 
it  appears  that  up  to  the  time  of  said  transfers,  Henry  S.  was  the 
owner  of  it ;  that  the  farm  on  which  the  plaintiffs  lived,  was 
owned  by  the  female  plaintiff ;  and  that  she  and  her  husband  had 
lived  thereon  for  many  years,  and  still  live  thereon ;  that  both 
before  and  after  the  said  transfer,  the  said  husband  occupied, 
managed,  and  carried  on  the  said  farm  in  the  usual  manner  and 
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coarse  of  carrying  on  a  homestead  ;  that  he  did,  and  is  still  doing, 
this  in  the  exercise  of  his  marital  rights,  as  the  husband  of  his 
said  wife  ;  that  in  carrying  on  and  occupying  said  farm,  he  used 
and  kept  said  personal  property  in  the  usual  course  of  using  such 
property  in  carrying  on  and  occupying  such  a  farm  and  homestead. 
At  the  time  of  the  transfer,  it  was  not  taken  off  the  premises,  but 
brought  together  for  inspection,  and  after  the  transfer,  was 
returned  to  its  accustomed  places,  and  the  said  Henry  S.  continued 
to  use  and  control  it  as  before.  There  was  no  change  in  the  pos- 
session or  occupation  of  the  farm,  but  all  remained  as  before. 
While  the  property  was  in  this  situation,  it  was  attached  by  the 
defendant. 

It  is  claimed  on  the  part  of  the  plaintiffs,  that  as  the  wife  was 
the  owner  of  the  farm,  and  was  living  thereon  with  her  husband, 
that  she  was  in  possession  of  the  farm,  and  that  after  she  bought 
the  property  in  question,  it  was  in  her  possession,  and  not  in  the 
possession  of  the  husband.  We  think  this  position  is  not  sound. 
The  case  finds  that  the  husband  was  in  possession  of  the  farm  in 
the  exercise  of  his  marital  rights.  That  the  husband  is  entitled 
to  the  possession  and  occupancy  of  his  wife's  real  estate,  is  too 
well  settled  to  be  questioned.  This  is  one  of  his  marital  rights  ; 
and  while  in  possession  in  the  exercise  of  such  rights,  that  pos- 
session, so  far  as  it  bears  upon  a  question  like  the  present,  is  the 
sole  and  exclusive  possession  of  the  husband  ;  and  the  personal 
property  on  the  farm  and  in  use  by  him,  is  in  his  possession ;  so 
that  after  the  transfer  of  the  property  in  question  to  the  wife,  suf- 
fering it  to  remain  on  the  farm,  and  to  be  used  by  him,  was  leav- 
ing it  in  his  possession  as  it  was  before,  subject  to  be  attached  by 
the  creditors  of  the  husband. 

The  doctrine  of  possession  as  between  the  husband  and  wife, 
of  the  real  estate  of  the  wife,  was  fully  recognized  by  this  court 
in  Holton  v.  Whitney ',  28  Vt.  448  We  find  no  error  in  the  de- 
cision of  the  county  court. 

Judgment  affirmed. 
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Parker  Garr  v.  John  Sevens  ;  J.  Gregory  Smith  and  others, 
Trustees,  and  C.  W.  Whittaker,  Claimant. 

Trustee  Process. 

Suit  before  a  justice  ;  judgment  against  priucipal  defendaut  by  default;  trustees  ad- 
judged chargeable  ;  appeal  by  claimant.  In  county  court,  commissioner  appointed 
and  called  out,  without  objection  by  plaintiff.  Claimant  never  filed  allegation* 
TTeldy  so  far  a  waiver  by  the  plaintiff,  that  he  could  not  object  to  claimant's  beimg 
heard  before  the  commissioner  because  allegations  were  uot  filed. 

Semble  that  it  is  discretionary  with  the  county  court  whether  it  will  order  allegation* 
to  be  filed. 

It  was  agreed  among  the  defendant,  claimant,  W. ,  and  the  trustees,  that  the  defend- 
ant should  perform  service  in  the  employment  of  the  trustees,  for  the  claimant,  in 
W's  name,  and  that  W.  should  receive  the  pay  therefor  from  the  trustees,  and  pay 
the  same  to  the  claimant ;  in  consideration  whereof  the  claimant  agreed  to  and  did 
advance  supplies  to  the  defendant  for  the  support  of  his  family,  whereby  the  de- 
fendant was  enabled  to  perform  the  sen-ice.  Held,  an  original  undertaking,  and 
not  an  assignment  of  a  present  or  prospective  claim,  and  that  the  trustees  were  not 
chargable  as  trustees  of  the  defendant. 

Assumpsit,  commenced  before  a  justice  of  the  peace,  where 
judgment  was  rendered  against  the  defendant  by  default,  and  the 
trustees  adjudged  chargeable  upon  their  disclosure  for  the  amount 
of  the  judgment.  The  claimant  appeared  before  the  justice  and 
appealed.  The  appeal  was  entered  at  the  December  term,  1872, 
judgment  against  the  defendant  affirmed,  and  a  commissioner  ap- 
pointed, whose  report  was  filed  at  the  December  term,  1873. 
The  claimant  filed  no  allegations.  The  commissioner  reported  as 
follows : 

"  Before  the  hearing  of  any  witnesses  on  the  part  of  the  claim- 
ant, the  attorney  for  the  plaintiff  objected  to  the  claimant's  right 
to  be  heard  by  the  commissioner,  for  the  reason  that  said  claim- 
ant had  neglected  to  file  in  court  any  declaration  or  allegation 
of  his  right  or  claim  to  the  funds  in  the  hands  of  said  trustees. 
The  objection  was  overruled,  and  the  hearing  proceeded  with. 

44  About  the  first  of  May,  1872,  the  principal  defendant  desired 
to  go  to  work  for  the  trustees  in  their  rail-shop  at  Windsor. 
The  trustees  paid  their  employes  once  a  month,  and  the  defendant 
could  not  work  for  them  unless  he  could  find  some  one  who  would 
give  him  credit  for  provisions  or  family  supplies,  as  he  was  poor, 


FEBRtJARY  TERM,  1874.  575 


Carr  v.  Serene  et  ale. 


and  needed  his  wages  from  day  to  day  in  order  to  support  his 
family.     He  accordingly  applied  to  the  claimant  Whittaker,  to 
give  him  credit  for  provisions,  etc.,  for  the  support  of  his  family. 
The  claimant,  who  was  a  merchant,  doing  business  at  Windsor, 
finally  consented  to  give  the  defeudant  credit,  in  consideration 
that  one  W.  R.  Weston's  name  should  be  entered  upon  the  pay- 
roll of  the  trustees,  as  their  employee ;  that  defendant  should  work 
for  the  trustees,  and  that  Weston  should  receive  the  pay  for  his 
work,  and  should  pay  over  the  proceeds  thereof  to  the  claimant. 
This  arrangement  was  made  by  defendant,  Whittaker,  and  Weston, 
about  the  1st  of  May,  1872,  and  before  defendant  began  to  work 
for  the  trustees.     After  this  agreement  was  made,  the  claimant, 
by  consent  of  defendant  and  Weston,  went  to  the  foreman  of  the 
rail-shop,  and  directed  to  have  the  name  of  Weston  put  on  the 
trustees'  'pay-roll,  instead  of  the  defendant's  name.     In  accord- 
ance  with  this  direction,  Weston's  name  was  sent  into  the  pay- 
master of  the  trustees,  and  was  borne  on  their  pay-rolls  for  the 
months  of  May,  June,  and  July,  and  the  defendant's  name  never 
appeared    on    said    rolls.     In   accordance   with    the   foregoing 
arrangements,  the  claimant  gave  credit  to  the  defendant  to  quite 
a  large  amount,  for  provisions  and  family  supplies.     And  on  the 
20th  of  June,  1872,  Weston  received  from  the  trustees  a  check 
payable  to  him,  or  order,  for  $37  or  $38,  the  amount  due  for  the 
work  of  Sevene  for  the  month  of  May,  which  check  Weston  handed 
or  paid  to  Whittaker,  who  gave  the  defendant  credit  on  his  books 
for  $18  of  it,  and  paid  to  the  defendant  the  balance.     After  this, 
defendant  continued  to  work  for  the  trustees,  Weston's  name 
continued  to  be  borne  on  the  said  pay-rolls,  and  the  defendant 
continued  to  obtain  credit  of  Whittaker  according  to  the  agree- 
ment ;  and   this  state  of  things  continued  up  to  and  after  the 
service  of  the  writ  in  this  case.     On  the  20th  of  June,  1872,  the 
defendant  owed  the  claimant  $39.75  ;  on  the  15th  of  July  follow- 
ing, he  was  indebted  to  the  claimant  in  the  sum  of  $49.85.    The 
defendant  paid  to  the  claimant  nothing  after  the  payment  of  $18, 
until  the  last  of  July,  1872.     On  the  23d  of  August,  defendant 
paid  claimant  $24 ;  on  the  24th  of  September,  $22.50  ;  on  the 
26th  of  October,  $25.    The  balance  now  due  to  the  claimant  from 
tbe  defendant  is  $23.75.     About  the  first  of  July,  1872,  this  suit 
was  instituted.    The  trustees  disclose  that  they  have  in  their 
hands  the  sum  of  $32.25,  and  that  they  are  ready  to  pay  over  the 
same  to  Weston,  Sevene,  or  Whittaker,  as  the  court  shall  order. 
It  did  not  appear  whether  the  foreman  of  the  rail-shop  had  any 
authority  to  send  in  to  the  paymaster's  office,  the  name  of  Weston 
instead  of  Sevene.    The  paymaster  never  authorized  it.    It  does 
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not  appear  that  the  trustees  ever  received  any  notice  of  the  assign* 
ment  of  the  defendant's  pay  to  the  claimant,  except  as  is  above 
set  forth  ;  or  that  the  foreman  knew  of  it,  except  as  he  might 
know  it  from  the  directions  of  Whittaker  to  send  in  Weston's 
name  as  aforesaid.  The  defendant  worked  for  the  trustees  by  the 
day,  at  $1.50  per  day.  The  said  sum  of  $32.75,  in  the  hands  of 
the  trustees,  is  the  amount  due  for  defendant's  labor  for  the  month 
of  June.  The  commissioner,  from  the  foregoing  facts,  finds  that 
the  claimant  is  entitled  to  receive  from  the  said  trustees,  the  said 
sum  of  $32.75,  subject  to  the  opinion  of  the  court  upon  the  fore- 
going facts.  The  defendant  owed  nothing  to  Whittaker  when 
Weston's  name  was  put  on  the  pay-rolls  as  aforesaid,  but  very 
soon  after  did  become  indebted  to  him.  The  trustees'  pay  roll  is 
made  up  in  the  manner  following,  to  wit,  the  foreman  of  the  shop, 
at  the  end  of  each  month,  sends  in  to  the  paymaster,  the  names 
of  the  men  working  under  him,  and  a  statement  of  the  time  worked 
by  them,  and  from  these  data,  the  pay-roll  is  made  up." 

The  plaintiff  excepted  to  the  report,  1st,  because  the  claimant 
should  not  have  been  heard  by  the  commissioner,  having  filed  no 
allegation  or  specification  of  his  claim  to  the  funds  in  the  hands 
of  the  trustees ;  2d,  because  the  facts  reported  by  the  commis- 
sioner did  not  show  an  assignment  valid  against  the  trustee  process 
in  this  suit. 

The  court,  at  the  December  term,  1873,  Barrett,  J.,  presiding, 
rendered  judgment  on  the  report  for  the  claimant ;  to  which  the 
plaintiff  excepted. 

* 

J.  N.  JEdminster,  for  the  plaintiff. 

The  claimant  was  entitled  to  no  hearing  in  this  case.  The 
proper  construction  to  be  put  upon  the  statute  which  allows  claim- 
ants to  enter  in  trustee  suits,  is,  to  require  them  to  file  allegations, 
setting  forth  the  grounds  of  their  claim.  Gen.  Sts.  ch.  34,  §55  ; 
Bus9ell  v.  Thayer  et  ah.  30  Vt.  525. 

The  report  shows  no  valid  transfer  as  against  the  trustee  process 
in  this  suit.  Hall  v.  Jackson,  20  Pick.  194  ;  Corrigan  v.  Gid- 
bottom,  3  Met.  297 ;  Mvlhall  v.  Quinn,  1  Gray  105 ;  WhiUU  r. 
Skinner,  23  Vt.  531 ;  Low  v.  Pew,  108  Mass. 


Pingry,  for  the  claimant. 
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The  opinion  of  the  court  was  delivered  by 

Ross,  J.     I.    The   plaintiff  objects  to   the  judgment  of  the 
county  court,  on  the  ground  that  the  commissioner  erroneously 
heard  the  claimant.     The  plaintiff  claimed  at  the  hearing  before 
the  commissioner,  that  the  claimant  had  no  right  to  be  heard,  for 
the  reason  that  he  had  neglected  to  file  in  the  county  court  any 
declaration  or  allegation  of  his  right  or  claim  to  the  funds  in  the 
hands  of  the  trustees.     Wo  do  not  think  that  this  proceeding  be- 
fore  the  commissioner,  furnishes  any  ground  for  reversing  the 
judgment  of  the  county  court,  under  the  circumstances  which  ex- 
ist in  this  case.    The  trustees  were  adjudged  liable  by  the  justice 
court.      The  claimant  appeared  at  the  trial  in  that  court,  and 
brought  the  case  to  the  county  court  by  appeal.     In  the  county 
court,  the  plaintiff,  without  any  declaration  or  allegation  of  his 
claim   or  right  to  the  funds  having  been  filed  by  the  claimant, 
consented  to  the  appointment  of  the  commissioner.     The  trustees 
made  no  question  about  their  liability  to  some  one.     The  only 
issue  was  that  between  the  plaintiff  and  claimant  as  to  which  of 
tbem  was  entitled  to  the  funds  in  the  trustees'  hands.     The  statute 
provides  that  the  claimant  may  allege  and  prove  any  facts  mate- 
rial to  the  establishment  of  his  claim.     Gen.  Sts.  ch.  34,  §  55. 
It  does  not  prescribe  the  manner  in  which  the  allegations  shall  be 
made.    That  seems  to  be  left  to  the  discretion  of  the  court  before 
which  the  proceedings  are  had.     If  the  plaintiff  had  objected  to 
the  appointment  or  calling  out  of  the  commissioner,  because  the 
claimant  had  filed  no  allegation  of  his  claim  to  the  funds,  doubt- 
less the  county  court  would  have  made  the  filing  of  such  allega- 
tion a  condition  precedent  to  the  appointment  or  calling  out  of  the 
commissioner.     On  the  coming  in  of  the  commissioner's  report,  if 
it  had  appeared  that  the  plaintiff  had  been  prejudiced  in  the  hear- 
ing before  the  commissioner,  through  the  failure  of  the  claimant 
to  file  allegations  setting  forth  his  claim  to  the  funds,  the  county 
conrt  might,  in  the  exercise  of  a  sound  discretion,  have  ordered 
such  allegations  filed,  and  that  the  matter  be  reheard  before  the 
commissioner.     But  if  that  court  was  satisfied  that  the  plaintiff 
had  not  been  prejudiced  in  the  hearing  before  the  commissioner 
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by  such  neglect  or  failure  of  the  claimant,  it  would  not  be  the 
duty  of  that  court  to  set  aside  the  report,  and  order  a  new  hearing. 
The  report  of  the  commissioner  furnished  the  facts  necessary  for 
the  foundation  of  the  judgment  of  the  county  court.  Whether  the 
absence  of  allegations  filed  by  the  claimant,  furnished  any  sub- 
stantial ground  for  setting  aside  the  report  of  the  commissioner 
was  addressed  to  the  sound  discretion  of  the  county  court ;  and  if 
the  exercise  of  such  discretion  by  the  county  court  could  be  re- 
vised by  this  court,  from  anything  that  appears,  it  was  exercised 
wisely  in  this  case.  In  Towne  v.  Leach  et  al.  32  Vt.  745,  it  w« 
decided  that  it  was  too  late  to  object  in  the  supreme  court  that  no 
allegations  had  been  filed  by  the  claimant,  where  a  trial  has  beeo 
had  of  the  claims  of  the  respective  parties,  upon  their  substantial 
merits,  without  raising  such  objection  before  the  commissioner  or 
in  the  county  court.  This  is  all  that  it  was  necessary  to  decide 
on  the  facts  of  that  case.  It  shows  that  a  legal  judgment  can  be 
rendered  by  the  county  court  in  a  case  in  which  the  claimant  ha* 
filed  no  allegation.  If  such  allegations  can  be  altogether  dis- 
pensed with  in  any  case,  it  would  seem  to  follow  as  a  necessary 
conclusion,  that  it  is  discretionary  with  the  county  court  whether 
it  will  order  them  filed  or  not.  Whether  the  filing  of  allegations 
by  the  claimant,  wholly  rests  in  the  sound  discretion  of  the  county 
court  or  not,  we  think  that  the  plaintiff  in  this  case,  by  allowing, 
without  raising  this  objection,  a  commissioner  to  be  appointed, 
and  called  out  to  try  the  very  issue  whether  the  plaintiff  or  claim- 
ant should  hold  the  funds  in  the  trustees9  hands,  so  far  waived  the 
filing  of  the  allegations,  that  he  could  not  insist  that  the  case 
should  not  be  heard  without  them. 

II.  The  plaintiff  also  excepts  to  the  report  of  the  commissioner 
and  judgment  of  the  county  court,  because  the  facts  reported  by 
the  commissioner,  do  not  show  an  assignment,  valid  against  the 
trustee  process.  The  reported  facts  show  that  the  trustees  never 
owed  the  defendant  any  debt  which  he  could  enforce  in  his  own 
name.  The  indebtedness  of  the  trustees  for  the  labor  of  the  de- 
fendant, accrued  to  Weston,  for  the  benefit  of  the  claimant  so  far 
as  the  defendant  should  be  indebted  to  the  claimant  for  supplies 
advanced  by  him  to  the  defendant,  to  enable  the  defendant  to  per- 
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form  the  services  for  the  trustees.  No  question  of  assignment  of 
this  indebtedness  arises  on  the  facts  reported.  The  only  question 
raised  by  the  facts  .reported  is,  to  whom  and  for  whose  benefit 
did  the  indebtedness  accrue  ?  The  arrangement  between  the 
defendant,  claimant,  Weston,  and  trustees,  was,  in  effect  and 
substance,  that  the  defendant  should  perform  services  in  the  employ- 
ment of  the  trustees  for  the  claimant  in  the  name  of  Weston,  who 
should  receive  the  pay  from  the  trustees,  and  pay  the  same  to  the 
claimant,  in  consideration  of  which  the  claimant  agreed  to  advance 
and  did  advance  supplies  to  the  defendant  and  his  family,  to 
enable  him  to  perform  such  services.  It  was  an  original  under- 
taking, and  not  the  assignment  of  any  claim  existing,  or  which 
was  to  be  thereafter  created.  We  find  no  error  in  this  respect  in 
the  acceptance  of  the  report  by  the  county  court,  nor  in  the  judg- 
ment it  rendered  on  the  facts  reported. 
Judgment  affirmed. 


Sylvester  Downer  and  wipe  v.  The  Town  op  Strafford. 

Evidence.     Res  Gestce. 

Mother  and  son  were  riding  together  upon  a  highway.  An  accident  happened  whereby 
the  mother  was  thrown  to  the  ground.  Immediately,  as  soon  as  witnesses  could  go 
about  six  rods,  and  while  the  mother  yet  lay  upon  the  ground,  and  the  son  was 
holding  the  horse  right  near  her,  the  son  told  what  caused  the  accident.  Held,  that 
bis  declarations  were  mere  hearsay,  and  not  admissible  as  part  of  the  res  yestas. 

Case  for  injury  to  the  wife  on  a  highway.  Plea,  the  general 
issue,  and  trial  by  jury,  December  term,  1873,  Barrett,  J.,  pre- 
siding. 

The  plaintiffs  gave  evidence  tending  to  prove,  that  on  the  14th 
of  August,  1870,  Mrs.  Downer,  the  wife  of  the  6aid  Sylvester, 
was,  with  her  son  George,  passing  over  a  bridge  in  the  defendant 
town,  which  the  town  was  bound  to  keep  in  repair,  and  that  owing 
to    the  want  of  repair  thereof,  the   horse,   which  George  was 
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driving,  stepped  through  a  hole  in  the  bridge,  which  frightened  it, 
whereupon  it  sprang  forward,  when  a  loose  plank  hit  it,  and  it 
became  nearly  unmanageable  ;  that  just  after  passing  the  bridge, 
and  within  a  few  feet  of  it,  in  turning  to  take  the  road  they 
intended  to  take,  George  found  the  wagon  was  tipping,  and 
jumped  out  and  saved  it  from  tipping  over ;  but  the  seat  and  his 
mother  came  out  upon  the  ground,  whereby  she  was  severely 
injured  by  the  fracture  of  the  neck  of  the  thigh  bone. 

The  plaintiffs'  testimony  tended  further  to  show,  that  the  horse 
was  perfectly  steady,  and  that  George  was  driving  carefully 
at  the  time,  at  a  moderate  trot,  until  he  came  to  the  bridge, 
when  he  slacked  up,  and  walked  onto  the  bridge,  until  the  horse 
was  frightened  as  above  stated  ;  that  the  bridge  was  much  out  of 
repair,  the  planks  on  it  being  loose,  without  any  fastenings,  and 
had  worked  apart,  and  that  there  were  holes  in  the  bridge,  and 
some  of  them  covered  with  old  loose  plank. 

The  defendant  gave  evidence  tending  to  prove,  that  the  bridge 
was  in  a  proper  state  of  repair,  and  that  there  were  no  holes  in 
it,  or  loose  planks  upon  it ;  that  as  George  started  from  their 
house,  a  few  rods  from  the  bridge,  his  horse  started  on  a  trot, ' 
and  struck  into  a  run  before  getting  to  the  bridge,  and  ran  across 
the  bridge,  and  as  the  horse  was  reined  to  take  the  road  they 
intended  to  take,  the  accident  occurred.  The  defendant  intro- 
duced three  witnesses  who  testified  that  they  were  at  the  scene  of 
the  accident  very  soon  after  it  happened,  and  whilst  Mrs.  Downer 
lay  upon  the  ground,  and  George  and  the  horse  and  wagon  were 
there,  and  that  Mrs.  Downer  then  said  that  the  accident  was  owing 
to  the  old  bridge,  but  that  George  replied,  "  No,  mother,  the  line 
was  twisted  around  the  hame,  and  I  couldn't  stop  the  colt;"  that 
Mrs.  Downer  made  the  same  remark  three  times,  and  George 
made  the  same  reply.  Defendant  further  gave  evidence  tending 
to  prove,  that  said  witnesses  saw  George  and  his  mother  when 
they  started  from  their  house,  and  watched  them  the  whole  time, 
until  Mrs.  Downer  fell  out ;  that  the  horse  was  standing  entirety 
still,  and  had  turned  across  the  road  and  nearly  at  right  angles  to 
it,  when  Mrs.  Downer  fell  out  ;  that  the  near  forward  wheel  of 
the  wagon  was  thus  turned  under  the  body  of  the  wagon,  and 
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tipped  the  wagon  up  so  that  while  the  horse  was  thus  standing 
still,  George,  who  was  driving,  stepped  out,  and  Mrs.  Downer  fell 
out  after  him ;  that  said  witnesses  came  immediately  to  the  spot, 
(about  6  rods  distant),  for  the  purpose  of  assisting  Mrs.  Downer, 
and  that  said  conversation  between  Mrs.  Downer  and  her  son 
immediately  took  place,  while  she  was  lying  on  the  ground  where 
she  had  fallen  from  the  wagon,  and  George  standing  beside  the 
horse,  holding  it,  right  near  his  mother.  This  was  the  only  con- 
versation allowed  to  go  to  the  jury  as  evidence  in  chief  on  this 
point.  After  this  conversation,  the  witnesses  assisted  in  helping 
Mrs.  Downer  up  from  the  ground.  The  defendant's  evidence 
farther  tended  to  show,  that  nothing  happened  which  could  frighten 
the  horse,  and  that  the  horse  was  not  frightened  in  any  way,  but 
that  the  off  rein  being  caught,  the  horse  started  into  a  run,  and 
when  the  driver  pulled  upon  it,  only  one  rein  being  free,  the  horse 
was  turned  to  the  left,  and  the  accident  happened. 

There  was  no  evidence  that  the  line  was  in  fact  twisted  around 
the  hame,  except  said  declarations  of  George,  and  the  circum- 
stances shown  on  trial.  George  testified  that  the  line  was  not  in 
fact  twisted*  around  the  hame ;  and  Mrs.  Downer  and  George 
testified  that  there  was  no  such  conversation  as  testified  to  by 
defendant's  witnesses,  and  that  neither  of  them  made  any  such 
remark.  The  defendant  also  called  four  other  witnesses,  who 
testified  that  George  had  said  at  different  times,  that  it  was  not 
the  fault  of  the  bridge,  but  that  the  rein  being  twisted  around  the 
hame,  was  what  caused  the  accident.  This  evidence  was  only 
used  as  impeaching  evidence.  Mrs.  Downer  and  George  were 
witnesses  on  the  part  of  the  plaintiffs,  and  testified  in  chief  before 
the  defendant's  witnesses  testified,  and  were  asked  on  cross- 
examination  as  to  the  conversation  about  the  line  being  twisted 
around  the  hame,  as  testified  to  by  the  defendant's  witnesses. 
The  court  charged  the  jury  that  what  George  said  at  the  bridge, 
if  proved,  was  evidence  in  chief  to  show  how  the  fact  was,  and 
not  merely  evidence  to  contradict  and  impeach  George  as  to  the 
rein  being  twisted  round  the  hame.  To  this  portion  of  the  charge 
the  plaintiffs  excepted.  In  all  other  respects,  the  charge  was  full 
and  satisfactory.     Verdict  for  the  defendant. 
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The  jury  found  specially,  that  the  bridge  and  its  approaches 
were  insufficient  and  out  of  repair,  but  that  the  rein  was  wound 
around  the  hame,  and  that  that  contributed  to  the  happening  of 
the  accident. 

J.  Converse,  for  the  plaintiffs. 

We  insist  that  the  testimony  as  to  what  George  said  at  the 
bridge,  wa-  only  evidence  to  impeach  him  with  reference  to  what 
he  had  before  sworn  when  called  by  the  plaintiffs.  It  was  hear- 
say. But  will  it  be  contended  that  this  was  admissible  as  part  of 
the  res  gestce,  as  well  as  impeaching  ?  This  we  deny.  It  did  Dot 
explain,  illustrate,  or  qualify,  and  was  no  way  a  part  of  the  trans- 
action. 1  Phil.  Ev.  185,  C.  &  H.'s  note,  and  186 ;  Enos  v.  Tat- 
tle, 3  Conn.  250  ;  Curt.  Dig.  201,  202,  pi.  1,  2,  3,  4,  S,  6  ;  Stein 
v.  Bowman,  13  Pet.  209  ;  Berkley  Peerage  Case,  4  Camp.  401, 
409.  This  cited  with  approbation  in  1  Phil.  Ev.  173,  n.  78; 
Commonwealth  v.  Elearte  et  al.  3  S.  &  R.  9,  16,  19 ;  1  Greenl. 
Ev.  §§  102,  108,  109,  110,  124  ;  Rex.  v.  Foster,  6  C.  A  P.  325; 
Mima  ft  Child  v.  Hepburn,  7  Cranch,  290  ;  Davis  v.  Wood,  1 
Wheat.  6  ;  Story  Agency,  §  135. 

D.  C.  Denison  ft  Son  and  J.  J.  Wilson,  for  the  defendant. 

The  declarations  of  the  driver  at  the  time  of  the  accident  were 
a  part  of  the  res  gestae  Curtis  v.  Ingham,  2  Vt.  287  ;  1  Greenl. 
Ev.  131 ;  Story  Agency,  (2d  ed.)  127,  138  ;  Stark.  Ev.  50,52. 

• 

The  declarations  of  an  agent,  when  made  in  connection  with  his 
acts  which  become  controverted  matters  in  issue  upob  trial  of  a 
case,  may  be  proven  as  part  of  tie  res  gestcr.  Elkins  v.  Hamil- 
ton et  als.  20  Yt.  627.  The  declarations  or  admissions  of  a  ser- 
vant or  agent  acting  at  the  time  in  the  scope  of  his  employment, 
are  evidence  against  the  principal.  Garth  v.  Howard  et  al.  S 
Bing.  451 ;  s.  c.  5  C.  &  P.  346,  and  1  Moore  A  S.  628  ;  Regina  t. 
Hall,  8  C.  &  P.  358;  Schumack  v.  Lock,  10  J.  B.  Moore,  39; 
Burlington  v.  Calais,  1  Vt.  385;  TilloUon  v.  McCrillis,  11  Vt 
477  ;  Underwood  v.  Hart,  23  Vt.  120  ;  Mason  v.  Gray,  36  Vt 
308,313;  1  Swift  Dig.  787. 
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The  opinion  of  the  court  was  delivered  by 

Wheeler,  J.  This  evidence  as  to  what  George  said  about  the 
cause  of  the  accident,  was  not  a  part  of  any  transaction  that  was 
at  all  material  to  the  case.  He  was  holding  the  horse  and  talk- 
ing, but  was  not  talking  about  what  he  was  then  doing.  He  was 
talking  about  what  had  previously  taken  place,  although  but  re- 
cently. His  statement  was  a  narrative  of  a  past  transaction,  and 
not  a  material  part  of  a  present  one.  Such  statements  are  not 
admissible  because  they  are  made  about  matters  so  recent  that 
the  witness  cannot  have  forgotten,  nor  have  had  time  to  concoct 
the  statement,  but  only  because  they  are  material  parts  of  a  trans- 
action then  going  on,  or  would  qualify  or  modify  something  then 
being  done.  Eddy  v.  Davis,  34  Vt.  209  ;  Warden  v.  Powers,  37 
Vt.  619.  As  the  case  stood,  this  saying,  although  very  near  in 
point  of  time  to  the  main  transaction,  was  after  it,  and  was 
merely  hearsay,  and  not  evidence  that  the  fact  was  as  he  said  it 
was.     Luby  ft  wife  v.  Hudson  R.  R.  Co.  17  N.  Y.  131. 

Judgment  reversed,  and  cause  remanded. 


Abraham  S.  Day  v.  Ransell  Wilder. 
Deed.     Adverse  Possession.     Evidence. 

A  deed  of  a  house  lot  described  the  land  as  beginning  at  a  point  in  the  center  of  a 
highway;  thence  northerly,  &c,  eleven  rods,  to  a  corner.  &c. ;  thence  easterly,  &c, 
to  a  corner;  thence  southerly,  eleven  rods,  to  the  center  of  the  highway;  thence 
westerly,  in  the  center  of  the  highway,  to  the  place  of  beginning.  No  fence  or  other 
monument  ever  marked  the  northern  termini  of  said  eleven-rod  lines;  but  a  fence 
crossed  the  northerly  end  of  said  lot,  south  of  said  termini,  placed  there  for  conve- 
nience in  building,  and  not  designed  or  understood  as  being  on  the  true  north  line 
of  said  lot.  Other  house  lots  adjoined  the  lot  in  question  on  the  east  and  west;  but 
it  did  not  appear  that  the  northerly  corners  thereof  ever  had,  or  were  intended  to 
have,  any  reference  to  the  corners  of  the  lot  in  question;  nor  did  it  appear  whence 
title  thereto  was  derived.  The  court  refused  to  charge,  that  by  intendment  of  law, 
the  adjoining  corners  of  said  lots  were  to  be  taken  as  the  northern  corners  of  the  lot 
in  question;  but  charged  that  unless  there  was  some  object  or  mark  in  the  course  of 
said  eleven-rod  lines,  intended  by  the  parties  to  said  deed  to  mark  the  northern 


584 


WINDSOR  COUNTY, 


Day  v.  Wilder. 


termini  thereof,  that  said  deed  required  said  lines  to  be  eleven  rod*  long  from  the 
center  of  the  highway ;  and  properly  explained  the  law  as  to  monuments  oontroliag 
courses  and  distances.    Held,  no  error. 

Actual  possession  by  prior  occupants  claiming  title,  although  having  no  color  of  title, 
will  avail  a  subsequent  occupant  under  color  of  title,  claiming  under  such  prior  oc- 
cupants, in  making  out  a  possessory  title  in  himself. 

L.,  while  living  with  his  wife,  and  in  possession  of  her  land  by  virtue  of  his  marital 
rights,  and  whose  possession  of  the  demanded  premises  the  plaintiff  claimed  the 
benefit  of  in  making  out  a  possessory  title  thereto  in  himself,  said  to  a  neighbor  that 
if  M.,  an  adjoining  proprietor  under  whom  the  defendant  claimed  said  premim, 
had  a  mind  to  terrace  them,  he  would  have  a  good  place  to  raise  tomatoes.  EM, 
that  said  declaration  was  admissible  against  the  plaintiff,  to  characterise  L's  pot- 
session,  and  as  having  a  tendency  to  show  a  recognition  by  L.  of  M's  right  thus  to 
appropriate  the  land  to  his  own  use,  and  to  the  same  extent,  to  show  that  L's  pos- 
session thereof  was  not  under  a  claim  of  right. 


Ejectment  for  land  in  Ludlow.  Writ  dated  November  15, 
1871.  Eviction  laid  April  1,  1871.  Plea,  the  general  issue,  and 
disclaimer  of  the  principal  part  of  land  described  in  the  declara- 
tion. Trial  by  jury,  May  term,  1873,  Barrett  J.,  presiding. 
The  controversy  was  as  to  a  small  piece  of  land  about  eight  rods 
and  twenty-two  links  long  east  and  west,  one  rod  wide  at  the  east 
end,  and  three  rods  wide  at  the  west  end,  lying  along  and  adjoin- 
ing the  north  end  of  defendant's  house  lot  as  theretofore  occupied 
by  him.  It  was  conceded  that  at  an  early  day  one  Nathan  P. 
Fletcher  was  the  owner  of  the  land  described  in  the  declaration, 
and  also  of  the  defendant's  house  lot,  and  that  both  parties 
claimed  title  to  the  land  under  said  Fletcher.  It  appeared  by 
deeds  that  said  Fletcher,  on  July  11,  1835,  conveyed  all  of  said 
lands  by  deed  to  Asa  and  R.  F.  Fletcher ;  that  said  Asa  and  R. 
F.  Fletcher,  on  December  30,  1835,  conveyed  said  house  lot  to 
one  Holmes  Hammond  ;  that  the  same  is  now  owned  by  the  de- 
fendant, and  as  a  part  of  which  the  defendant  now  claims  the 
land  in  controversy.  Said  last-named  deed  described  the  land 
thereby  conveyed,  as  follows  : 

"  Beginning  in  the  center  of  the  Green  Mountain  turnpike,  oo 
the  east  line  of  Wm.  B.  Wetherbee's  land  ;  thence  northerly,  on 
the  said  Wetherbee's  east  line,  and  in  the  same  direction,  eleven 
rods,  to  a  corner  on  the  side  of  the  hill ;  thence  easterly,  parallel 
with  the  turnpike,  eight  rods  and  twenty-two  links,  to  a  corner; 
thence  south,  parallel  with  the  line  first  mentioned,  eleven  rods, 
to  the  center  of  said  turnpike  ;  thence  westerly,  in  the  center  of 
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said  turnpike,  eight  rods  and  twenty-two  links,  to  the  place  of 
beginning ;  being  a  part  of  what  is  called  the  Stevens  lot." 

It  further  appeared,  that  said  Asa  Fletcher  afterwards  became 
the  owner  of  said  R.  F.  Fletcher's  interest  in  said  land,  and  that 
on  March  30,  1848,  he  deeded  the  plaintiff's  land,  with  some 
other,  to  his  three  grand  children,  Harriet  L.  Lord,  Edgar  N. 
Lord,  and  Emily  Lord,  in  which  deed  there  was  a  reservation  or 
exception  in  the  following  words :  "  Excepting  and  reserving  to 
my  oldest  daughter,  Lorinda  A.  Lord,  the  use  and  occupancy, 
rents  and  profits,  and  entire  possession  of  said  premises  during 
her  natural  life  ;"  that  the  said  Harriet  E.,  Edgar  N.,  and  Emily, 
on  May  2,  1861,  deeded  to  the  plaintiff  that  part  of  the  prem- 
ises which  he  now  claims  ;  and  there  was  no  question  but  the 
land  in  controversy  was  covered  by  said  deed.  May  26, 1861, 
the  said  Lorinda  A.  Lord  quit-claimed  said  land  to  the  plaintiff, 
her  husband,  Royal  T.  Lord,  having  deceased  July  11,  1860. 
Plaintiff  claimed  that  the  possession  of  said  Royal  under  the 
right  of  his  wife,  inured  to  his  benefit,  in  making  title  in  him 
by  fifteen  years  possession.  It  did  not  appear  that  said  Lorinda 
had,  or  ever  claimed  to  have,  any  other  title  to  said  premises 
except  said  reservation. 

The  plaintiff  gave  evidence  tending  to  prove,  that  a  fence  had 
been  standing  on  the  line  to  which  he  claimed,  and  the  one  now  in 
controversy,  forty-five  years  or  more,  and  on  the  line  of  occu- 
pancy between  the  land  of  the  plaintiff  and  the  defendant's  said 
house  lot,  and  had  always  been  kept  up  and  supported  by  the 
parties  and  those  under  whom  they  claimed. 

The  defendant  gave  evidence  to  show  where  the  northerly  line 
of  the  house  lots  lying  east  and  west  of  his  lot,  met  the  easterly 
and  westerly  lines  of  his  lot ;  that  no  fence  or  marked  corners 
had  ever  been  known  to  exist  where  the  defendant  claimed  the  line 
to  be,  and  that  the  disputed  land  had  been  occupied  in  connection 
with  the  plaintiff's  land,  which  had  been  used  for  a  pasture,  for 
more  than  forty-five  years  before  the  eviction.  The  plaintiff 
claimed  that  the  occupancy  of  said  Lord  down  to  said  fence,  was 
under  a  claim  of  ownership  and  right.    The  defendant  gave  in 
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evidence  his  deed  of  said  house  lot,  wherein  the  description  was 
substantially  like  the  description  in  said  deed  from  the  Fletchers 
to  Hammond.  He  also  gave  in  evidence  the  chain  of  deeds  from 
Nathaniel  P.  Fletcher  down  to  himself,  which  contained  substan- 
tially the  same  description.  He  also  gave  evidence  tending  to 
show  that  by  the  measures  in  his  deed,  said  house  lot  contained 
the  land  in  dispute ;  also,  to  meet  said  claim  of  plaintiff  as  to 
Lord's  occupancy,  he  offered  to  prove  that  said  Royal  T.  Lord,  in 
his  lifetime,  and  while  in  possession  with  his  wife,  of  said  land 
(the  plaintiff's  pasture),  said  to  a  neighbor,  that  if  Wm.  K.  Man- 
ning, who  then  owned  defendant's  house  lot,  had  a  mind  to 
terrace  the  land  in  dispute,  he  would  have  a  good  place  to  raise 
tomatoes.  To  the  admission  of  this  testimony  the  plaintiff  objected ; 
but  the  same  was  admitted  by  the  court  for  the  purpose  abo?c 
named  ;  to  which  the  plaintiff  excepted.  It  was  u«ed  in  the  trial 
and  treated  in  the  charge  only  with  reference  to  that  purpose. 
The  defendant  gave  in  evidence  the  deposition  of  said  Manning, 
to  whom  said  Hammond  conveyed  the  defendant's  lot  on  February 
16,  1838,  and  of  whom  the  defendant  purchased  on  June  14, 
1864.  He  testified  among  other  things,  that  when  he  owned  the 
lot,  the  fence  was  not  on  the  north  line  ;  that  it  was  not  built  oo 
the  north  line  on  account  of  a  steep  bluff  there ;  that  tho  said 
Royal  T.  Lord  occupied  the  plaintiff's  land  then,  and  that  he 
never  claimed  that  the  fence  was  on  the  line,  and  that  witness 
always  understood  his  north  line  ran  along  against  the  bluff ;  and 
that  his  north-west  corner  was  a  few  rods  north  of  the  fence ; 
that  witness  built  the  fence,  and  kept  it  in  repair,  and  that  he  and 
Lord  never  had  any  talk  about  whether  it  was  on  the  line  or  not. 
The  plaintiff  requested  the  court  to  charge  the  jury, 

1st.  "That  if  the  plaintiff  and  those  under  whom  he  claimed,  had 
been  in  the  quiet  and  peaceable  possession  of  the  premises  in  dis- 
pute for  more  than  fifteen  years  next  before  the  bringing  of  this 
suit,  claiming  to  own  them,  the  plaintiff  could  hold  said  premises. 
And  the  court  so  charged. 

2d.  u  That  inasmuch  as  there  was  no  evidence  that  any  corners 
ever  existed  at  the  northerly  corners  of  the  defendant's  house  lot 
as  he  claimed  it,  other  than  the  adjoining  corners  of  the  house  lots 
next  easterly  and  westerly  of  the  defendant's,  then,  by  legal 
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intendment,  these  would  be  the  corners  of  defendant's  house  lot 
as  described  in  his  deed." 

The  court  refused  to  charge  as  requested  by  the  second  request ; 
but  charged,  that  if  said  fence  was  made  as  a  mero  accommo- 
dation fence,  and  not  designed  or  understood  by  the  parties  as 
being  on  and  marking  the  true  line  between  them,  and  it  so  con- 
tinued down  to  the  time  the  plaintiff  acquired  his  title,  then  it 
would  not  constitute  a  mark  or  monument  showing  the  true  line 
described  in  the  deed  under  which  the  defendant  derived  his  title  ; 
that  unless  there  was  some  object  or  mark  in  the  course  of  said 
eleven-rod  lines  named  in  said  deed  of  Fletchers  to  Hammond, 
intended  by  the  parties  to  said  deed  to  mark  the  northern  termini 
of  said  lines,  the  call  of  the  deed  would  require  those  lines  to  be 
eleven  rods  long  from  the  middle  of  the  highway,  as  named  in 
said  deed;  oxplaining  in  a  satisfactory  manner  the  law  as  to 
courses  and  distances  being  controlled  by  monuments.  In  all 
other  respects  the  charge  was  full  and  satisfactory.  Verdict  for 
the  defendant. 

To  the  admission  of  the  testimony  objected  to,  to  the  refusal  to 
charge  as  requested,  and  to  the  charge  so  far  as  it  was  contrary 
to  and  did  not  comply  with  plaintiff's  second  request,  the  plaintiff 
excepted. 

Sewall  Fullam,  for  the  plaintiff. 

The  interest  of  Mrs.  Lord  in  the  premises  in  controversy,  was 
nothing,  or,  at  most,  a  tenancy  by  sufferance.  Her  father,  Asa 
Fletcher,  reserved  a  right  in  her  of  the  use  and  occupancy,  rents 
and  profits,  and  entire  possession  of  the  premises  during  her  nat- 
ural life.  This  the  father  never  conveyed  to  the  daughter.  The 
first  question  that  arises  in  the  case  is,  whether  the  admissions  of 
the  husband,  as  stated,  were  admissable.  We  insist  they  were 
not.  He  had  no  interest  in  the  land.  The  law  will  protect  the 
interest  of  the  wife,  and  he  cannot  defoat  it.  He  cannot  defeat 
the  title  of  the  reversioner.  The  tenant  can  do  nothing  to  defeat 
the  landlord's  title. 

The  only  ground  upon  which  the  admissions  of  the  tenant  have 
ever  been  admitted  in  evidence  is,  that  they  were  made  while  he 
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was  in  possession,  to  show  the  extent  of  his  possession.  The  ad- 
mission, as  given,  does  not  tend  to  prove  any  right  to  the  land  in 
Manning.  "If  Manning  has  a  mind  to  terrace  the  land,  he  can 
have  a  good  place  to  raise  tomatoes,"  is  as  much  evidence  that  he 
would  give  him  liberty  to  do  so,  or  would  not  object  to  his  doing 
so,  as  of  anything  else. 

The  plaintiff  gave  in  evidence  ample  testimony  to  show  title  in 
himself,  and  forty-five  years'  possession  and  occupancy  claiming 
title  thereto.  The  exceptions  do  not  show  that  the  line  fence  sap- 
ported  by  the  parties,  was  an  "accommodation  fence ;"  therefore, 
it  was  error  for  the  court  to  set  the  jury  to  guessing  whether  it 
was  such  fence  or  not.  There  was  error  in  the  other  part  of  the 
charge  in  relation  to  the  corners  and  length  of  the  lines.  The  length 
of  the  lines  is  the  only  ground  upon  which  defendant  bases  his 
claim  ;  and  this,  after  a  practical  occupation  and  acquiescence  of 
over  forty-five  years. 

Walker  ft  Q-oddard,  for  the  defendant. 

In  this  case  the  plaintiff  claims  title  to  the  premises  by  adverse 
possession.  To  make  out  the  time,  it  became  necessary  to  in- 
clude a  part  of  the  time  while  the  land  was  claimed  to  be  in  pos- 
session of  a  married  woman  and  her  husband,  together  with  other 
land  adjoining  the  same.  The  land  was  clearly  not  the  wife's  nor 
her  remainderman's  property,  unless  obtained  by  means  of  ad- 
verse possession,  and  some  portion  of  which  possession  was  while 
the  wife  was  under  coverture.  It  is  a  well-settled  rule  of  lav, 
that  such  possession  is  exclusively  the  possession  of  the  husband. 
Holton  v.  Whitney,  28  Vt.  448. 

It  therefore  follows,  that,  if  both  Lord  aud  wife  were  in  posses- 
sion of  the  premises  daring  the  coverture,  the  possession  was,  in 
law,  exclusively  Lord's ;  and  whether  this  possession  of  the  land 
in  dispute  was  adverse  or  not,  depended  on  his  intention  to  claim, 
mere  possession  alone  not  being  sufficient.  Angel  Lim.  476,  577 ; 
Crowell  v.  Bebee,  10  Vt.  33.  The  same  principle  applies  if 
Lord  was  in  possession  under  his  own  right  or  claim,  without  re- 
gard to  his  wife.  Whenever  a  party  attempts  to  make  title  to 
land  by  means  of  the  adverse  possession  of  a  deceased  person  con- 
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trolling  the  possession,  the  declarations  of  such  deceased  person 
while  in  possession,  are  always  admissible  in  evidence,  to  show 
the  character  of  his  possession.  1  Greenl.  Ev.  §§  109,  147  ; 
Carpenter  v.  Rollister  et  al.  13  Vt.  552,  556  ;  Wood  et  al.  v.  Wil- 
lard  et  al.  37  Vt.  377. 

Any  declaration  of  Lord  while  in  possebsion  during  coverture 
of  the  wife,  going  to  show  the  character  of  his  possession,  was 
proper  evidence  for  the  jury.  Beeeher  v.  Parmalee  et  ah. 
9  Vt.  352;  1  Greenl.  Ev.  §  109;  Holton  v.  Whitney,  supra. 
Therefore,  the  testimony  offered  as  to  the  declaration  of  R.  T. 
Lord  while  in  possession  of  the  disputed  land  under  the  right  of 
the  wife,  tending  to  show  the  character  of  his  possession,  was 
properly  admitted  in  evidence  ;  and  more  especially  so,  for  the 
reason  that  the  plaintiff  claimed  the  possession  of  Lord  to  have 
been  adverse,  and  counted  the  period  of  his  possession  as  a  part 
of  the  fifteen  years  necessary  to  make  his  title. 

The  plaintiff's  first  request  was  fully  answered  by  the  charge. 
The  second  request  was  answered  as  far  as  the  evidence  offered, 
warranted  ;  a  further  compliance  would  have  been  error.  It  was 
a  question  of  fact  for  the  jury  to  determine  from  the  evidence, 
what  and  where  the  northerly  corners  of  the  defendant's  land 
were,  with  the  proper  instructions  given  by  the  court  as  to  dis- 
tances and  courses  being  controlled  by  monuments.  With  the 
record  evidence  and  the  deposition  of  Manning,  tending  to  show 
that  the  true  northerly  corners  of  defendant's  land  were  where 
the  defendant  claimed  them  to  be,  it  would  have  been  error  for 
the  court  to  have  instructed  the  jury  as  requested.  As  the  deed 
to  Hammond  did  not  in  terms  call  for  the  corners  of  the  adjoining 
house  lots,  easterly  and  westerly,  as  monuments  or  marks  for  the 
northerly  corners  of  defendant's  land,  there  certainly  is  no  "legal 
intendment"  that  these  would  be  the  northerly  corners  of  defend- 
ant's land  ;  but,  on  the  contrary,  the  courses  and  distances  of  the 
deed  would  govern,  unless  there  was  some  mark  or  object  in  said 
east  and  west  lines,  short  of  the  eleven  rods,  intended  by  the  par- 
ties as  the  northerly  termini  of  said  lines  ;  and  the  court  so  prop- 
erly instructed  the  jury.  2  Wash.  Real  Prop.  673,  674 ;  QiU 
man  v.  Smith,  12  Vt.  150.     Whenever  a  boundary  line  is  de- 
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scribed  by  admeasurement,  the  distance  will  govern,  if  there  are 
no  known  monuments  or  marks  given  to  limit  or  test  the  measure* 
ment.  2  Wash.  Real  Prop.  674;  Banty  v.  Rice,  20  Pick.  62; 
Chadbourne  v.  Mason,  48  Me.  391 ;   Crowell  v.  Bebee,  tuprm. 

The  opinion  of  the  court  was  delivered  by 

Peck,  J.  The  dispute  is  between  two  adjoining  proprietors  as 
to  the  dividing  line  between  them,  involving  the  title  to  a  strip  of 
land  about  eight  rods  and  twenty-two  links  long  east  and  west, 
and  one  rod  wide  at  the  east  end,  and  three  rods  wide  at  the  west 
end,  lying  along  the  north  end  of  the  defendant's  house  lot.  and 
claimed  by  the  defendant  as  part  of  it,  and  as  embraced  in  the 
deeds  in  his  chain  of  title  down  from  Nathan  P.  Fletcher,  under 
whom  both  parties  claim  title  to  this  strip  ;  the  defendant  having 
filed  a  disclaimer  as  to  the  residue  of  the  land  described  in  the 
declaration.  Tho  deed  of  Nathan  P.  Fletcher,  dated  July  11, 
1835,  conveyed  the  entire  tract,  embracing  both  the  plaintiff's 
and  the  defendant's  land,  to  Asa  Fletcher  and  R.  F.  Fletcher; 
and  Asa  and  R.  F.  Fletcher,  December  SO,  1835,  carved  out  of 
said  tract  of  land,  the  defendant's  house  lot,  by  a  deed  to  Holmes 
Hammond,  a  copy  of  which  is  referred  to  for  description.  The 
defendant's  title  is  by  a  chain  of  deeds  from  Holmes  Hammond 
down  to  himself,  by  substantially  the  same  description  as  in  the 
deed  to  Hammond  from  Asa  and  R.  F.  Fletcher.  After  the  date 
of  the  deed  to  Hammond,  Asa  Fletcher,  having  become  the  owner 
of  R.  F.  Fletcher's  interest  in  the  said  land  not  conveyed  by  the 
deed  to  Hammond,  deeds,  March  30,  1848,  to  his  three  grand- 
children, Harriet  L.  Lord,  Edgar  N.  Lord,  and  Emily  Lord,  ex- 
cepting and  reserving  to  his  oldest  daughter,  Lorinda  A.  Lord, 
the  use  and  occupancy,  rents  and  profits,  and  entire  possession  of 
said  premises,  during  her  natural  life.  This  deed  is  referred  to 
in  the  exceptions,  but  it  has  not  been  furnished  to  the  court.  It 
seems,  however,  to  be  conceded,  that  the  description  in  this  deed 
does  not  include  the  strip  in  dispute  if  it  is  included  in  the  previ- 
ous deed  to  Hammond  ;  and  that  if  the  deed  to  Hammond  does 
not  include  it,  then  it  is  embraced  in  this  deed  to  said  grand-chil- 
dren.    But  whether  the  disputed  land  is  embraced  in  this 
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named  deed  or  not,  as  the  plaintiff  claims  under  the  grantees  in 
this  deed,  the  defendant  has  the  elder  title  from  the  common 
source,  and  has  the  paper  title  to  the  disputed  land,  if  it  is  em- 
braced  in  the  deed  from  Asa  and  R.  F.  Fletcher  to  Hammond. 
No  question  is  made  but  that  this  deed  embraces  the  disputed 
land,  if  the  length  of  the  lines — the  eleven  rods— on  the  east  and 
west  sides  of  the  land  conveyed,  called  for  in  the  deed,  is  to  gov- 
ern. There  is  no  error  in  the  charge  of  the  court,  in  which  the 
court  tell  the  jury,  that  unless  there  was  some  object  or  mark  in 
the  course  of  said  eleven-rod  lines  named  in  this  deed,  intended 
by  the  parties  to  the  deed  to  mark  the  northern  limit  of  these 
lines,  the  call  of  the  deed  would  require  those  lines  to  be  eleven 
rods  long  from  the  middle  of  the  highway,  as  named  in  the  deed  ; 
explaining  the  law  in  a  satisfactory  manner  as  to  courses  and  dis- 
tances being  controlled  by  monuments.  *  This  charge  is  in  accord- 
ance with  the  law  on  this  subject,  and  was  also  warranted  by  the 
evidence  in  the  case.  There  was  no  conclusive  proof,  if  any,  of 
monuments  to  control  the  distance  named  in  the  description.  The 
ease  shows  no  foundation  laid  by  the  evidence  for  a  charge  ac- 
cording to  the  defendant's  second  request,  to  the  effect  that  as 
there  was  no  evidence  that  any  corners  ever  existed  at  the  north- 
erly corners  of  the  defendant's  house  lot  as  he  claimed  it,  other 
than  the  adjoining  corners  of  the  house  lots  next  easterly  and 
westerly  of  the  defendant's,  then  by  legal  intendment  these  would 
be  the  comers  of  the  defendant's  house  lot  as  described  in  his 
deed.  There  is  nothing  in  the  case  to  show  that  in  any  surveys, 
or  in  any  of  the  conveyances,  the  northerly  corners  of  the  defend- 
ant's lot  and  the  northerly  corners  of  the  adjoining  lots  ever  had, 
or  were  ever  intended  by  any  of  the  proprietors  to  have,  any  con- 
nection with,  or  reference  to,  each  other,  or  that  they  were  ever 
90  regarded.  Nor  does  it  appear  from  what  source  the  title  to 
the  adjoining  lots  was  derived,  nor  under  what  description  ;  but 
if  derived  from  the  same  source  as  these  parties  derived  their  title, 
as  counsel  seem  to  consider  in  argument,  it  does  not  appear 
whether  granted  by  Fletcher  before  or  after  the  deed  of  defend- 
ant's lot  to  Hammond.  It  would  have  been  manifest  error  for  the 
court  to  have  complied  with  this  request,  making  the  corners  of 
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the  adjoining  lots  the  corners  of  the  defendant's  lot  by  legal  in- 
tendment. 

Objection  is  made  to  the  charge  of  the  court  in  which  the  jury 
were  told  that  if  the  fence  was  made  as  a  mere  accommodation 
fence,  and  not  designed  or  understood  by  the  parties  as  being  on 
and  marking  the  true  line  between  them,  and  it  so  continued  down 
to  the  time  the  plaintiff  acquired  his  title,  then  it  would  not  con- 
stitute a  mark  or  monument  showing  the  true  line  described  in  the 
deed  under  which  the  defendant  has  derived  his  title.  The  only 
objection  urged  by  counsel  to  this  part  of  charge  is,  that  there  was 
no  evidence  tending  to  show  that  such  was  the  character  or  pur- 
pose of  the  fence  as  is  alluded  to  in  the  charge.  But  a  reference 
to  the  deposition  of  Wm.  K.  Manning,  who  owned  the  defendant's 
lot  in  question  under  his  deed  from  Holmes  Hammond,  and  who 
occupied  it  while  Royal  T.  Lord  with  his  wife  Lorinda  A.,  occu- 
pied the  land  now  owned  by  the  plaintiff,  shows  that  there  wis 
evidence  to  be  submitted  to  the  jury  in  connection  with  the  other 
evidence  in  the  case,  sufficient  to  obviate  this  objection  to  the 
charge.  Therefore  the  jury,  under  a  proper  charge  based  upon 
sufficient  evidence,  have  found  that  the  disputed  land  was  included 
in  the  deed  from  Fletchers  to  Hammond,  and  that  the  record  title 
is  in  the  defendant. 

The  plaintiff  also  claimed  to  have  acquired  title  to  the  land  in 
dispute  by  adverse  possession  of  himself  and  those  under  whom  he 
claimed,  subsequent  to  the  date  of  the  deed  to  Hammond  in  the 
defendant's  chain  of  title.  None  of  the  deeds  in  the  plaintiff's 
chain  of  title  from  the  common  source,  Asa  and  R.  F.  Fletcher, 
embraced  the  land  in  dispute  except  the  deed  of  Harriet  E.,  Edgar 
N.,  and  Emily  Lord  to  the  plaintiff,  dated  May  2, 1861,  which 
does  embrace  it ;  so  that  none  of  the  occupants  of  the  plaintiff's 
land  whose  possession  can  avail  the  plaintiff  in  giving  him  a  pos- 
sessory title,  occupied  the  disputed  land  under  color  of  title, 
prior  to  this  deed  to  the  plaintiff,  as  the  jury  have  found  that  it 
was  embraced  in  the  deed  to  Hammond.  But  still,  actual  occu- 
pancy of  the  disputed  strip^  under  a  claim  of  title,  by  6uch  prior 
occupants,  would  avail  the  plaintiff  in  making  out  a  possessory 
title  in  himself.    The  plaintiff  had  the  full  benefit  of  this  in  the 
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charge  of  the  court,  which  on  this  branch  of  the  case,  was  accord- 
ing to  the  request  of  the  plaintiff's  counsel. 

It  is  insisted  that  the  declaration  of  Royal  T.  Lord  while  in 
possession  in  the  right  of  his  wife  under  the  aforesaid  reservation, 
made  while  William  K.  Manning  owned  and  occupied  the  defend- 
ant's house  lot,  that  if  Wm,  K.  Manning  had  a  mind  to  terrace 
the  land — referring  to  the  land  now  in  dispute — he  would  have 
a  good  place  to  raise  tomatoes,  was  improperly  admitted  in  evi- 
dence. It  is  claimed  that  it  is  too  equivocal  and  uncertain  in  its 
mcauing,  to  justify  its  introduction  as  evidence.  But  we  think  it 
has  some  tendency  to  show  a  recognition  on  the  part  of  Lord  of 
the  right  of  Manning  thus  to  appropriate  the  land  to  his  own  use, 
and  consequently  to  the  same  extent  to  show  that  his,  Lord's,  pos- 
session of  it  was  not  under  a  claim  of  right.  It  is  claimed  also 
that  as  Royal  T.  Lord's  possession  was  in  right  of  his  wife,  his 
declaration  while  thus  in  possession,  living  with  his  wife,  was  not 
evidence  to  affect  that  possession  to  the  prejudice  of  the  plaintiff. 
It  is  not  very  material  what  title  or  right,  if  any,  Lord's  wife 
acquired  under  that  reservation,  as  no  question  is  made  but  that 
Lord's  possession  was  in  right  of  his  wife,  and  in  the  chain  of  the 
plaintiff's  title.  It  is  true  that  Lord  being  in  possession  in  right 
of  his  wife,  if  he  claimed  her  boundary  to  be  at  a  line  outside  of 
the  true  line,  and  actually  occupied  accordingly  to  the  line  thus 
claimed,  such  possession  would  be  subservient  to  her  title,  and 
would  inure  to  her  benefit  in  the  acquisition  of  a  possessory  title 
to  the  extent  of  such  possession.  But  this  does  not  show  that  the 
statement  of  Lord  was  inadmissible  for  the  purpose  it  was  admitted 
and  used.  The  possession  was  also  his  possession  in  a  qualified 
sense,  and  would  inure  to  his  benefit  to  the  extent  of  his  right  to 
occupy  his  wife's  land.  The  plaintiff  claimed  on  trial  that  the 
possession  of  R.  T.  Lord  under  the  said  right  of  his  wife,  inured 
to  the  plaintiff's  benefit  toward  making  title  in  the  plaintiff  by 
fifteen  years'  possession.  This  possession  being  relied  on  by 
plaintiff  to  make  a  possessory  title  in  himself,  he  must  take  it  with 
its  infirmities  if  any  it  has.  If  it  was  not  under  a  claim  of  right 
so  as  to  be  adverse,  it  is  not  available  to  the  plaintiff.    The  state- 
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ments  of  Lord  made  during  the  period  of  such  possession,  tending  to 
show  his  possession  of  the  land  in  dispute  was  not  adverse,  or  under 
a  claim  of  right  or  title,  are  competent  evidence  to  show  the  char- 
acter of  the  possession  in  this  respect.  The  declaration  in  question 
having  been  made  by  B.  T.  Lord  while  he  was  in  possession,  indi- 
cating his  intention  respecting  such  possession,  is  evidence  against  a 
party  claiming  a  possessory  title  by  means  of  that  possession,  so  far 
as  it  tends  to  give  character  to  that  possession.  Possession  being  in 
its  nature  continuous,  such  declaration  is  regarded  as  a  declara- 
tion accompanying  the  act,  and  giving  character  to  it  aa  part  of 
the  res  gestae.  This  is  not  admitting  the  husband  to  make  decla- 
rations to  defeat  the  title  of  the  wife  then  already  existing,  bat 
only  to  qualify  and  give  character  to  a  cotemporaneous  act  of  the 
husband  on  which  the  wife  relies  to  acquire  title.  This  was  the 
purpose  for  which  the  declaration  in  question  was  admitted,  and 
the  extent  to  which  it  was  used ;  and  in  this  there  was  no  error, 
although  the  plaintiff  claims  under  his  deed  from  Harriet  E  ,  Ed- 
gar N.,  and  Emily  Lord,  as  well  as  under  his  deed  from  the  wife 
of  Royal  T.  Lord. 
Judgment  affirmed. 


Ellen  M.  Grimes  v.  James  A.  Uates  ahd  Luct  M.  Gates.* 

Pleading.     Threatening  Letters. 

Threats  of  bodily  hurt  which  occasion  such  interruption  or  inconvenience  at  to  produce 
pecuniary  damage,  are  actionable.  A  mere  vain  fear  to  not  sufficient ;  it  must  be 
founded  upon  an  adequate  threat  A 

A  count  which  only  alleges  that  the  defendant  threatened  the  plaintiff  vitk  gnat  in- 
jury, without  any  allegation  of  accompanying  circumstances  known  to  the  defend- 
ant, which  would  render  the  plaintiff  less  able  to  withstand  such  threat  than  per- 
sons of  ordinary  firmness,  is  not  sufficient. 

A  count  which  alleges  that  the  defendant,  intending  to  frighten,  terrify,  and  injure  tar 
plaintiff,  threatened  to  imprison  the  plaintiff,  or  to  cause  the  plaintiff  to  be  iamt*- 


*This  case  was  decided  February  term,  1873. 
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oned,  and  that  by  means  thereof  the  plaintiff  was  frightened,  terrified,  and  made 
sick,  and  rendered  unable  to  attend  to  her  usual  business,  and  perform  her  usnal 
work,  and  was  thereby  put  to  great  expense,  and  made  to  suffer  loss,-|-is  sufficient, 
la  case  for  threats  made  by  letter,  it  is  not  necessary  to  set  out  the  words  in  which  the 
threat*  were  made,  but  only  the  substance  of  the  threat. 

Case.     The  declaration  contained  five  counts.     The  first  count 
alleged  that  the  defendants,  with  intent  to  injure,  frighten,  and 
terrify  the  plaintiff,  without  any   reasonable  or  probable   cause 
whatever,  "did  wrongfully  and  maliciously  write,  compose,  and 
send  to  the  plaintiff,  a  letter  containing  wicked,  scandalous,  and 
threatening  matter,  therein  using  wicked  and  scandalizing  lan- 
guage concerning  the  plaintiff,  and  did  therein  use  threatening 
language  to  the  plaintiff,  and  did  threaten  her  with  great  injury"; 
and  averred  that  the  plaintiff  received  said  letter,  and  that  by 
means  of  the  premises,  she  was  greatly  frightened,  terrified,  and 
injured,  and  thereby  suffered  great  loss  ;  that  at  the  time  she  re- 
ceived the  same  she  was  with  child,  and  that  by  reason  of  the 
wicked,  scandalous,  and  threatening  matter  therein  contained,  she 
was  made  sick  for  a  long  time,  and  confined  to  her  bed,  and  put 
to  great  expense,  and  rendered  unable  to  attend  to  her  usual  busi- 
ness, and  perform  her  usual  work.     The  second  count  alleged  that 
the  defendants,  with  like  intent,  "did  wrongfully  and  maliciously 
write,  compose,  and   send  to  the  plaintiff  a  certain  other  letter, 
containing  other   wicked,  scandalous,  and   threatening  matter, 
therein  using  other  wicked  and  scandalizing  language  concerning 
the  plaintiff,  and  did  therein  threaten  to  have  the  plaintiff  arrested 
and  imprisoned  in  the  state  prison,  and  to  accuse  the  plaintiff  ofj 
crimes  punishable  by  imprisonment,  and  did  threaten  her  with ' 
great  injury";  with  the  same  averment  contained  in  the  first  count. 
The  third  and  fourth  counts  were  substantially  like  the  second. 
The  fifth  count  alleged  that  the  defendants,  with  like  intent,  "did 
wrongfully  write,  compose,  and  send  to  one  Joseph  K.  Grimes,  a 
letter  containing  wicked,  threatening,  and  menacing  matter  con- 
cerning the  plaintiff,  therein  threatening  and  menacing  the  plain- 
tiff with  great  injuries,  and  that  they  the  defendants  would  accuse 
the  plaintiff  of  the  crime  of  adultery,  and  that  they  the  defendants 
would  have  the  plaintiff  arrested,  and  imprisoned  in  the  state 
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prison,  and  that  they  the  defendants  would  take  measures,  by 
.  accusing  the  plaintiff  of  crime,  to  have  the  plaintiff  imprisoned  in 
the  state  prison,  and  did  in  said  last  mentioned  letter,  request 
the  said  Grimes  to  read  the  same  to  the  plaintiff";  with  an  aver- 
ment that  said  Grimes  did  read  the  same  to  the  plaintiff,  and  with 
other  averments  as  in  the  other  counts.  General  demurrer  to  the 
declaration,  and  joinder. 

The  court,  at  the  December  term,  1872,  Barrett,  J.,  presiding, 
sustained  the  demurrer,  fro  forma,  and  adjudged  the  declaration 
insufficient,  and  rendered  judgment  for  the  defendants  ;  to  which 
the  plaintiff  excepted. 

J.  N.  Udmimter,  for  the  plaintiff. 

It  is  sufficient,  generally,  to  state  torts  in  substance.  1  Chit. 
PI.  380.  A  declaration  would  be  sufficient  to  merely  allege  that 
the  defendants  had  "  sent  a  threatening  letter,"  or  "  did  threaten 
the  plaintiff."  And  this  declaration  does  in  substance  so  allege. 
In  pleading,  things  arc  stated  according  to  their  legal  effect ;  the 
only  exception  being  in  libel  and  slander.  Steph.  PI.  432.  The 
letters  mentioned  in  this  declaration  are  merely  matters  of  evi- 
dence under  the  general  averment  that  the  defendant  did  threaten 
the  plaintiff.  Matters  of  evidence  are  never  stated  in  pleadings. 
Steph.  PI.  387. 

J.  Converse,  for  the  defendant. 

The  demurrer  was  properly  sustained  by  the  court  below.  Here 
is  no  precedent  for  such  a  declaration.  There  is  no  preamble 
in  the  sense  of  pleading  to  sustain  it  or  any  count  in  it.  It  is  an 
attempt  to  recover  damages  for  writing  letters  to  the  plaintiff, 
thereby  inflicting  injuries  upon  her,  without  setting  forth  the 
letters,  or  any  of  them,  or  any  part  thereof.  Among  all  the 
opprobious  epithets  that  characterize  these  letters,  and  the  motives 
that  prompted  them,  it  is  not  alleged  that  the  accusations  in  them, 
or  any  of  them,  were  false.  South  Royalton  Bank  v.  Suffolk  Bank, 
27  Vt.  505 ;  2  Greenl.  Ev.  §  453.  Threats  of  violence  are  not 
even  an  assault.     1  Hilliard  Torts,  198,  §  5. 

Neither  the  language  used  in  menacing,  nor  the  injuries  coo- 
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templated,  are  set  forth,  so  that  the  court  could  see  whether  the 
same  was  menacing,  and  if  so,  whether  it  had  a  legitimate  ten- 
dency to  produce  the  injury  complained  of.  This  claim  for  dam- 
ages is  wholly  predicated  upon  language  used  in  letters,  and  the 
words  must  be  set  forth,  so  that  the  court  may  see  whether  their 
legitimate  tendency  is  to  produce  the  injury  complained  of. 

4 

The  opinion  of  the  court  was  delivered  by 

Wheeler,  J.    Threats  of  bodily  hurt  which  occasion  such 
interruption   or   inconvenience   as   is   a  pecuniary  damage,  are 
actionable.     Not  the  threats  alone,  but  the  threats  and  consequent 
damage  together.     3  Bl.  Com.  120 ;  2  Com.  Dig.  Battery,  D. ; 
Jacob  Law  Die.  Tit.  Threats ;  Bouv.  -Law  Die.  Tit.  Menace ;  1 
Swift  Dig.  477.     The  extortion  of  money  or  property  by  means  of 
such  threats,  is,  at  common  law,  indictable.     The  Queen  v.  Wood- 
ward, 11  Mod.  137 ;  6  East.  133,  note ;  3  Chit  Crim.  Law,  607. 
The  threats  make  the  cause  of  action,  by  producing  fear  which 
causes  damage  ;  and  the  crime,  by  producing  fear  which  compels 
the  giving  over  of  money  or  property.     A  mere  vain  fear  is  not' 
sufficient.    It  must  be  founded  upon  an  adequate  threat.    Co.  Lit. 
2o3  h;  The  King  v.  Souiherton,  6  East.  126  ;  Taft  v.  Taft  et  ux. 
40  Vt.  229.     A  threat  of  imprisonment  is  a  threat  of  bodily  hurt, 
and  would  seem  to  be  sufficient.     Co.   Litt.  253  b ;  The  King  v. 
Soulherton,  supra.     In  declaring  for  such  an  injury,  the  pleader 
must  "  shew  some  just  cause  of  feare,  for  feare  of  itself  is  internall 
and  secret."     Co.  Litt.  253  b.     In  indictments  for  such  threats, 
it  is  not  necessary  to  set  forth  the  words  in  which  the  threats 
were  made,  but  only  the  substance  of  the  threat.     3  Chit.  Crim. 
Law,  607.     No  reason  for  any  greater  particularity  in  civil  cases  is 
apparent.     In  actions  for  slander,  the  injury  is  occasioned  wholly 
by  words,  and  the  words  must  be  set  forth,  so  as  to  show  that  they 
were  such  as  would  occasion  an  actionable  injury,  or  no  cause  of 
action  would  be  set  forth.     So  in  indictments  on  statutes  for  send- 
ing threatening  letters  of  certain  kinds,  the  letters  must  be  set 
out,  so  that  they  may  appear  to  be  such  as  the  statutes  were 
directed  against.     2  East.  P.  C.  1122.     The  gist  of  this  action  is 
not  the  use  of  words  to  the  injury  of  reputation,  nor  the  writing' 
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of  anything  prohibited  by  a  particular  statute,  but  is  the  threat- 
ening so  as  to  cause  pecuniary  damage.  It  would  seem  to  be 
sufficient,  as  to  this,  to  set  forth  in  substance  the  making  of  such 
a  threat  as  would  be  adequate  to  the  result.  The  only  threat 
alleged  in  the  first  count  is,  that  the  defendants  did  threaten  the 
plaintiff  with  great  injury.  This  may  have  meant  an  injury  to 
property,  and  not  to  person,  and  something  remote  and  fanciful, 
and  not  anything  direct  and  tangible.  Such  allegations  are  to  be 
taken  most  strongly  against  the  pleader.  Such  threats  would  not 
be  sufficient  to  awe  persons  of  ordinary  firmness.  And  the  count 
does  not  set  forth  that  the  defendants  knew  of  any  reason  why  the 
plaintiff  could  not  withstand  as  much  and  as  severe  threatening 
as  ordinary  persons.  If  there  was  such  a  reason  that  the  defend- 
ants knew  of,  and  took  advantage  of,  and  thereby,  and  by  making 
the  threat  alleged,  they  injured  the  plaintiff,  and  all  these  facts 
were  alleged,  the  count  would,  probably,  be  sufficient.  But  such 
facts  not  being  alleged,  cannot  be  presumed  to  exist.  There 
seems  to  be  a  lack  of  any  threat  sufficient  of  itself,  and  of  any 
threat  made  sufficient  by  accompanying  circumstances,  alleged  in 
this  count,  to  make  it  sufficient.  Taft  v.  Taft  tt  ux  ,  supra.  In 
each  of  the  other  counts,  a  threat  to  imprison  the  plaintiff,  or  to 
cause  her  to  be  imprisoned,  is  distinctly  alleged.  In  each  one  of 
all  the  counts  it  is  alleged  that  the  defendants  made  the  threats 
intending  to  frighten,  terrify,  and  injure  the  plaintiff,  and  that  by 
means  of  the  threats  she  was  terrified,  frightened,  and  made  sick, 
and  rendered  unable  to  attend  to  her  usual  business  and  perform 
her  usual  work,  and  was  thereby  put  to  expense  and  made  to 
suffer  loss.  These  are  sufficient  allegations  of  pecuniary  damage. 
Underhill  v.  Welton,  32  Vt.  40.  All  the  counts,  except  the  first, 
seem  to  set  forth  sufficient  facts  when  admitted  by  demurrer  or 
found  by  a  jury,  to  constitute  good  ground  of  recovery. 

The  pro~forma  judgment  that  the  declaration  was  insufficient, 
is  reversed  as  to  all  the  counts  but  the  first,  and  the  cause  is 
remanded,  with  leave  to  the  parties  to  move  for  amendment  or 
repleader,  in  the  county  court. 
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Henry  Godfrey  and  Hazen  Campbell  v.  Chester  Downer, 
Surviving  Administrator  of  Solomon  Downer's  Estate. 

Audita  Querela.     Parties. 

Judgment  by  default  against  two,  without  notice  to  either.  Judgment  sued,  and 
judgment  obtained  against  one,  on  whom  was  personal  service.  Afterwards  the 
other  was  sued  upon  the  original  judgment.  Held,  that  audita  querela  to  set  aside 
original  judgment,  was  properly  brought  in  the  name  of  both. 

Audita  Querela  to  set  aside  a  judgment  by  default  against  the 
Complainants  in  favor  of  the  intestate,  rendered  at  the  May  term, 
1859,  without  personal  notice  to  the  complainants,  or  either  of 
them,  and  without  recognizance  for  review,  upon  which  judgment 
the  defendant  had  brought  suit  against  said  Godfrey,  which  was 
pending.  Pleas,  the  general  issue,  and  actio  non,  because  the 
defendant  and  his  co-administrator,  at  the  May  term,  1867, 
brought  suit  on  said  judgment  against  the  complainants,  with  per- 
sonal service  on  said  Campbell,  but  no  service  on  said  Godfrey, 
and  recovered  judgment  therein  against  Campbell,  which  remained 
in  full  force.     General  demurrer  to  the  special  plea. 

The  court,  at  the  December  term,  1873,  Barrett,  J.,  presiding, 
overruled  the  demurrer,  held  the  plea  sufficient,  and  rendered 
judgment  for  the  defendant.     Exceptions  by  the  complainants. 

Wm.  Hebardy  for  the  complainants,  cited  Clark  v.  Freeman,  5 
Vt.  122  ;  Gleason  v.  Peck  et  ah.  12  Vt.  56  ;  Scott  v.  Chase,  14 
Vt.  77  ;  TUlemore  v.  Wainwright,  16  Vt.  173  ;  Starbird  et  als.  v. 
Moore,  21  Vt.  529 ;  Poultney  v.  State  Treasurer,  25  Vt.  168 ; 
Shumway  v.  Sargeant,  27  Vt.  440  ;  Herrick  v.  Orange  Co.  Bank, 
27  Vt.  584 ;  1  Swift's  Dig.  789 ;  Johnson  $  Davis  v.  Plimpton, 
30  Vt.  420 ;  Finney  v.  Hill,  13  Vt.  255. 

W.  C.  French,  for  the  defendant,  cited  Chase  v.  Scott,  14  Vt. 
77  ;  Titlemore  v.  Wainwright,  *  16  Vt.  173;  Johnson  etal.  v. 
Plimpton,  30  Vt.  420  ;  Corbett  v.  Barnes,  Cro.  Car,  443  ;  Brack- 
ett  v.  Winslow,  17  Mass.  153. 
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The  opinion  of  the  court  was  delivered  by 

Wheeler,  J.  The  judgment  which  this  suit  was  brought  to 
set  aside,  was  against  both  these  plaintiffs  jointly.  The  suit 
bronght  on  that  judgment  by  this  defendant  against  the  plaintiff 
Campbell,  was  not  brought  to  affect  the  validity  of  the  judgment, 
but  was  founded  upon  it  as  a  valid  and  regular  judgment.  Gamp- 
bell  could  not  show  the  grounds  on  which  this  present  suit  is 
founded,  in  defence  of  that  action.  If  he  could  have  done  so, 
and  did  not  do  it  at  all,  or  if  he  had  done  so  and  it  had  been 
decided  that  the  grounds  were  not  a  good  defence,  in  the  one  case 
these  grounds  might  have  been  effectually  waived  by  him,  and  in 
the  other  conclusively  adjudicated  upon  against  him.  But  the 
judgment  appears  to  have  been  good  on  its  face,  and  unimpeach- 
able except  in  a  proceeding  like  the  present,  brought  to  bear  upon 
it  directly.  The  second  judgment  should  and  could,  therefore, 
have  no  effect  upon  the  right  of  Campbell  even  to  have  the  first 
judgment  set  aside  for  the  infirmities  complained  of  here.  Both 
these  plaintiffs,  upon  the  facts  alleged  in  the  plea,  had  a  right  to 
have  the  original  judgment  set  aside,  which  was  as  good  to  each 
of  them  as  this  right  ever  had  been.  This  is  the  only  point  made 
in  argument  upon  either  side,  and  on  this  point  the  judgment  here 
is  that  the  special  plea  is  insufficient. 

As  the  general  issue  has  been  pleaded  with  this  plea,  and  the 
cause  could  not  be  tried  upon  that,  because  the  special  plea  was 
demurred  to  and  adjudged  sufficient,  the  cause  must  be  remanded 
for  trial  upon  that. 

Judgment  reversed,  and  cause  remanded. 
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Mart  Htnes  v.  Charles  W.  Pease. 

Pleading. 

Plea,  settlement  since  suit.  Replication,  settlement  obtained  by  fraud  and  void,  con- 
cluding with  verification  and  prayer  for  judgment.  Rejoinder,  settlement  fairly 
obtained,  and  not  by  fraud,  concluding  to  the  country.  General  demurrer  to  re- 
joinder. Held,  the  first  defect  being  in  the  replication,  which  was,  in  substance,  a 
traverse  of  the  plea,  and  should  have  concluded  to  the  country,  and  the  rejoinder 
tendering  an  issue  of  fact,  that  the  demurrer  was  properly  overruled  and  the  re- 
joinder adjudged  sufficient. 

Trespass  for  assault  and  battery  and  getting  plaintiff  with 
child.  With  the  service  of  the  writ,  notice  was  given  to  the  de- 
fendant that  no  settlement  or  other  adjustment  of  matters  per- 
taining to  the  suit,  would  be  valid  unless  made  with  the  plaintiff's 
sole  agent  and  attorney  whose  name  was  endorsed  on  the  writ  and 
copy.  Pleas,  the  general  issue,  and  settlement  with  the  plaintiff 
after  suit  commenced.  Replication  of  said  notice,  and  that  said 
settlement  was  obtained  by  fraud,  concluding  with  a  verification 
and  prayer  for  judgment.  Rejoinder  that  said  settlement  was 
fairly  obtained,  and  not  by  fraud,  concluding  to  the  country. 
General  demurrer  to  the  rejoinder.  The  court,  at  the  December 
term,  1871,  overruled  the  demurrer,  adjudged  the  rejoinder  suffi- 
cient, and  rendered  judgment  for  the  defendant.  Exceptions  by 
the  plaintiff.    • 

Geo.  Tenney,  for  the  plaintiff. 

S.  M.  $  S.  E.  Pingree,  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Boss,  J.  The  question  in  this  case  is  raised  by  the  plaintiff's 
demurrer  to  the  defendant's  rejoinder.  The  action  is  trespass 
upon  the  person  of  the  plaintiff.  The  plaintiff's  attorney,  with 
the  writ,  served  a  notice  on  the  defendant,  that  no  settlement  or 
adjustment  of  matters  pertaining  to  the  suit,  would  be  valid,  un- 
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less  made  with  him.  He  gave  no  notice  that  he  owned  the  claim, 
or  that  he  had- any  interest  in  it  other  than  as  her  attorney.  The 
defendant  pleaded  the  general  issue,  and  also  in  bar,  that  he  had 
settled  the  suit  with  the  plaintiff  since  its  commencement.  The 
plaintiff  replied,  stating  the  substance  of  the  notice  which  was 
served  with  the  writ,  and  that  the  pretended  settlement  was  ob- 
tained by  fraud  and  void,  and  concluded  with  a  verification  and 
prayer  for  judgment.  The  rejoinder  alleges  that  the  settlement 
was  fairly  obtained,  and  not  by  fraud,  and  concluded  to  the  coun- 
try. To  this  the  plaintiff  demurred.  The  pleadings  need  he  here 
stated,  to  show  that  the  county  court  correctly  adjudged  the  re- 
joinder sufficient,  as  it  was  a  traverse  of  the  replication,  and  ten- 
dered an  issue  of  fact.  If  there  was  any  fault  in  the  pleadings. 
it  was  in  the  plaintiff's  replication,  which  was,  in  substance,  a 
traverse  of  the  defendant's  plea  in  bar,  as  it  denied  that  there  had 
been  any  valid  settlement  of  the  suit,  and,  properly,  should  have 
concluded  to  the  country.  A  demurrer  reaches  the  first  defect  in 
the  pleadings.  As  the  "first  defect  was  in  the  plaintiff's  replication, 
the  county  court  properly  overruled  the  demurrer,  and  adjudged 
the  rejoinder  sufficient  on  this  ground,  as  well  as  on  the  ground 
that  the  rejoinder  tendered  an  issue  of  fact. 

On  the  plaintiff's  motion,  the  case  is  reversed,  pro  forma^  and 
he  is  allowed  to  replead  on  the  usual  terms. 


George  W.  Leonard  v.  Levi  Belknap,  Jr. 

Trover.     Conversion.     Practice. 

If  one's  fowls  mingle  with  his  neighbors,  he  has  a  right  to  his  own,  though  he  cans** 

identify  them  aU ;  and  an  offer  by  his  neighbor  to  deliver  him  those  he  can  id  flip. 

and  any  others  he  may  select,  to  a  certain  number,  but  less  than  he  claims,  sad 

leas  than  his  testimony  tends  to  show  Mm  entitled  to,  which  he  refuses,  will  soft 

satisfy  such  right;  and  a  refutta!  to  so  charge,  is  not  error.. 
And  if  his  neighbor  shot  up  the  whole  flock,  against  his  will,  and  refuse  to  let  taea 

at  large,  to  see  if  his  can  be  identified,  it  is  the  exercise  of  such  dominion  orer  them. 

in  exclusion  or  defiance  of  his  right,  as  to  amount  to  a  converafon. 
If  the  finding  of  the  jury  is  such  that  a  party  receives  no  detriment  from  a  refusal  Uf 

charge  as  requested,  such  refusal  is  no  ground  of  error. 
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Trover  for  ten  turkeys.    Plea,  not  guilty,  and  trial  by  jury, 
December  term,  1873,  Barrett,  J.,  presiding. 

The  plaintiff  gave  evidence  tending  to  prove,  that  in  the  season 
of  1872,  he  had  a  flock  of  turkeys  consisting  of  one  old  turkey 
and  nine  young  ones,  and  that  this  was  his  number  in  June,  and 
remained  the  same  through  the  season ;  that  his  turkeys  roosted 
mostly  in  his  orchard,  some  twenty  rods  from  his  buildings,  and 
that  they  strayed  away  some  onto  his  neighbors'  fields,  but  that 
he  frequeptly  counted  them,  and  his  number  of  ten  was  always/ 
there ;  that  in  October  his  turkeys  were  gone  two  or  three  weeks,! 
and  he   did  not  know  where  they  were,  and  about  the  first  of  I 
November  he  noticed  them  roosting  on  defendant's  fence  about 
twenty  rods  from  defendant's  house,  and  he  counted  them  and  his 
number  of  ten  was  there ;  that  he  knew  them  by  the  old  turkey  and 
by  a  brick-colored  turkey,  and  that  they  were  roosting  by  them- 
selves ;  that  they  continued  to  roost  in  the  same  place,  and  that 
he  counted  them  several  times,  until  they  were  shut  up  by  the 
defendant  as  hereinafter  stated ;  that  on  .the  9th  of  November, 
defendant's  son  came  and  informed  plaintiff  that  defendant  had 
shut  up  his  turkeys,  and  wanted  plaintiff  to  come  and  select  them 
out ;  that  he  went  to  defendant's  and  found  he  had  his  turkeys 
shut  up  with  defendant's  turkeys  in  his  barn  ;  that  plaintiff  could 
not  identify  but  two  of  his  turkeys,  the  old  one  and  the  brick- 
colored  one,  by  any  mark,  but  claimed  that  he  could  identify 
all  of  them  by  their  following  his  old  one,  if  the  defendant  would 
let  them  loose  from  the  barn,  and  so  informed  the  defendant; 
that  defendant  told  him  he  had  in  the  barn  only  five  turkeys  more 
than  his  number,  and  intended  to  keep  his  number  good,  and  that 
the  plaintiff  might  take  the  two  that  he  could  identify,  and  select 
three  more,  but  that  he  declined  to  do  so,  and  told  defendant  he 
claimed  ten  turkeys ;  that  he  asked  defendaut  to  let  the  turkeys 
out,  and  see  if  they  would  separate,  but  the  defendant  declined  to 
do  so,  saying  he  had  trouble  in  getting  them  in,  and  plaintiff 
offered  to  get  them  back  into  the  barn  without  trouble  to  defend- 
*  ant ;  that  in  the  evening  of  the  same  day,  he  went  to  defendant's 
house  and  told  the  defendant  that  if  he  would  let  the  turkeys  out, 
and  his  old  turkey  took  with  her  any  other  number  than  nine,  he 
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would  take  the  number  defendant  would  give  hiin,  and  defendant 
declined  to  do  so  ;  and  plaintiff  offered  to  get  them  back  into  the 
barn  without  trouble  to  defendant. 

The  defendant  gave  evidence  tending  to  pruve,  that  he  had 
twenty-six  turkeys  the  season  of  1872,  after  they  got  partly  grown, 
and  that  his  number  remained  the  same  through  the  season  ;  that 
he  fed  them  daily  at  his  house,  and  frequently  counted  them,  and 
that  they  roosted  most  of  the  time  near  his  house ;  that  some 
time  in  September,  a  flock  of  turkeys  came  upon  his*  premises 
consisting  of  two  old  turkeys  and  seven  young,  and  that  one  of 
them  was  brick-colored;  that  they  remained  around  upon  his 
premises,  and  about  the  middle  of  October  they  became  mixed 
with  his  flock,  and  after  that  time  they  ran  together  and  fed 
together  as  one  flock,  making  thirty-five  turkeys  in  the  flock,  which 
he  frequently  counted  ;  that  after  they  mixed  together,  the  whole 
flock  roosted  on  the  fence  where  the  plaintiff  testified  be  saw  and 
counted  his  turkeys ;  that  the  fore  part  of  November,  Azro  Davis, 
a  neighbor,  informed  him  that  four  of  said  turkeys  belonged  to 
him,  one  old  one  and  three  young,  which  he  identified  by  their 
toes  being  cut  off,  and  he  purchased  the  same  of  said  Davis,  leav- 
ing in  his  flock  five  turkeys  which  did  not  belong  to  him,  one  old 
one,  the  brick-colored  one,  and  three  other  young  ones  ;  that  the 
day  before  he  shut  up  the  turkeys,  in  his  absence  from  home,  he 
was  informed  that  plaintiff  came  to  his  house  and  drove  away  ten 
turkeys,  and  giving  evidence  tending  to  show  this  fact,  and  that 
some  of  the  turkeys  thus  driven  away  belonged  to  him ;  that  the 
next  morning  they  were  back  on  his  premises  again  ;  that  he  fixed 
his  barn  and  shut  up  the  whole  flock  of  thirty-five,  and  sent  word 
to  plaintiff  to  come  and  get  his  turkeys ;  that  plaintiff  came  to 
defendant's,  and  defendant  told  him  to  go  into  the  barn  and  pick 
out  his  turkeys,  and  plaintiff  asked  him  how  many  of  his  turkeys  he 
had,  and  defendant  replied  five,  that  is,  that  he  had  only  five  more 
than  his  number  ;  the  plaintiff  then  said  he  ought  to  have  ten,  and 
that  he  could  identify  but  two,  the  old  one  and  the  brick-colored 
one,  but  claimed  they  could  be  identified  if  let  loose  to  follow  the 
old  one,  and  defendant  told  him  he  could  have  the  two  he  could 
identify,  and  might  pick  out  any  other  three  he  saw  fit,  and  that 
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the  plaintiff  declined  to  do  so ;  that  there  was  nothing  said  at 
this  time  about  letting  the  turkeys  out  and  see  if  they  would  sep- 
arate ;  that  in  the  evening  of  the  same  day,  plaintiff  came  to 
defendant's  and  proposed  to  defendant  to  let  the  turkeys  out  in 
the  morning,  and  let  them  go  to  roost,  and  if  plaintiff's  old  turkey 
took  a  less  number  than  nine  with  her,  he  would  take  up  with  the 
five  which  the  defendant  had  offered  him,  and  defendant  told  him 
this  would  be  no  fair  test,  as  the  turkeys  all  roosted  together,  and 
more  than  nine  would  go  with  the  old  turkey.  After  this  suit 
was  commenced,  defendant  selected  out*  the  old  turkey  and  the 
brick-colored  one,  which  the  plaintiff  could  identify,  and  three 
others  as  good  as  he  could  find,  and  notified  plaintiff  to  come  and 
get  his  turkeys,  as  he  could  not  keep  them  any  longer,  and  plain- 
tiff replied  that  he  would  as  soon  have  the  money  ;  that  after  that, 
defendant  sold  the  turkeys  and  offered  plaintiff  the  money,  which 
he  declined  to  take.  The  defendant  further  gave  evidence  tend- 
ing to  prove,  that  before  plaintiff's  turkeys  came  upon  the 
defendant's  premises,  they  had  become  mixed  with  a  small  flock 
belonging  to  said  Davis,  and  ran  together  as  one  flock.  The 
plaintiff  and  defendant  were  near  neighbors.  This  suit  was  com- 
menced Nov.  12,  1872. 

The  defendant  requested  the  court  to  charge  the  jury  as  follows : 
1.  That  defendant  having  offered  to  deliver  to  the  plaintiff  five 
turkeys,  and  the  plaintiff  having  refused  to  receive  the  same,  de- 
fendant was  not  liable  therefor  in  this  action.  2.  That  if  the  jury 
found  that  plaintiff  had  more  than  five  turkeys  with  defendant's 
flock,  and  that  they  could  not  be  identified  by  plaintiff,  and  plain- 
tiff and  defendant  could  not  distinguish  them  from  defendant's 
turkeys,  that  then  there  was  no  testimony  in  the  case  tending  to 
show  a  conversion  of  the  same  by  the  defendant  prior  to  the 
commencement  of  this  suit.  The  court  declined  to  charge  as 
requested,  and  charged  that  it  was  for  the  jury  to  find  upon  the 
evidence  whether  the  plaintiff  was  the  owner  of  more  than  the 
two  turkeys  that  he  could  identify,  and  if  so,  how  many,  that 
were  shut  up  in  defendant's  barn  ;  that  whon  they  had  determined 
how  many  turkeys  belonged  to  the  plaintiff  there,  then  it  was  for 
the  jury  to  settle  the  question  of  conversion ;  that  if  plaintiff's 
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turkeys  were  with  defendant's,  defendant  had  no  right  to  shot 
them  up  and  keep  them  from  plaintiff ;  but  if  plaintiff  was  con- 
senting to  thus  having  them  shut  up,  that  would  be  no  conversion ; 
but  when  plaintiff  dissented  from  .thus  having  them  shut  op, 
defendant  would  have  no  right  to  keep  thorn  longer ;  that  when 
plaintiff  gave  the  defendant  to  understand — "I  don't  consent  to  jour 
keeping  my  turkeys  shut  up," — the  defendant  after  that  would  have 
no  right  to  keep  them  ;  if  he  did  keep  them,  that  would  be  a  coo- 
version  ;  that  if  when  plaintiff  went  up  there  after  the  defendant 
sent  him  word  about  it,  defendant  made  an  unconditional  offer  to 
let  plaintiff  have  all  the  turkeys  he  owned,  and  plaintiff  refused  to 
have  them — would  have  nothing  to  do  altout  it — would  not  hare 
them — virtually  giving  the  defendant  to  understand,  i4 1  consent 
to  your  keeping  them " — expressed  no  dissent  to  his  keeping 
them — the  keeping  of  them  thereafter,  under  such  circumstances, 
would  not  be  a  conversion  ;  but  if,  on  the  other  hand,  defendant 
declined  to  let  them  out  except  upon  certain  conditions  that  plain* 
tiff  would  not  agree  to,  that  would  give  the  defendant  uo  right  to 
keep  them ;  that  defendant  was  not  authorized  to  impose  condi- 
tions as  terms  upon  which  he  would  let  them  out  that  plaintiff 
was  bound  to  assent  to,  short  of  letting  plaintiff  have  the  turkeys 
that  belonged  to  him;  that  if,  therefore,  in  what  was  passing 
between  defendant  and  plaintiff  after  defendant  got  the  turkeys 
shut  up,  defendant  was  holding  on  to  them  unless  plaintiff  would  con- 
sent to  take  a  brick-colored  turkey  and  one  old  one  and  three  others, 
to  be  selected  in  full  for  his  claim  for  the  turkeys  that  belonged  to 
him,  if  he  was  making  that  a  condition  on  which  he  would  let  out  the 
turkeys,  or  let  the  plaintiff  have  the  turkeys,  and  because  the 
plaintiff  would  not  accede  to  it,  he  continued  to  keep  them,  his 
keeping  them  would  be  a  conversion  in  fact  of  the  turkeys  that 
belonged  to  the  plaintiff.  Verdict  for  the  plaintiff  for  $8.00  for 
five  turkeys. 

The  jury  found  specially  that  plaintiff's  turkeys  would  have 
separated  and  been  distinguished  if  defendant  had  let  the  turkeys 
out  of  the  barn  as  requested  by  plaintiff. 

A  large  amount  of  testimony  was  given  on  both  sides  on  the 
question  of  whether,  if  the  turkeys  had  been  let  out  of  defendant's 
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barn  as  plaintiff  requested,  the  turkeys  that  belonged  to  plaintiff 
would  have  separated  from  the  rest,  so  as  to  hare  been  identified 
truly  in  that  way.  It  appeared  that  plaintiff  requested  defendant 
to  let  all  the  turkeys  out  of  the  barn,  claiming  and  offering  as 
aforesaid  as  to  his  turkeys  separating  so  as  to  be  identified  ;  that 
defendant  declined  to  let  them  out  as  requested,  but  offered  to  let 
plaintiff  tako  the  two  that  he  could  identify,  and  to  select  three 
others,  to  make  up  the  five,  the  plaintiff  claiming  that  he  owned 
ten.  The  charge  was  full  upon  all  points  and  aspects  of  the  case, 
and  satisfactory  in  all  respects  not  excepted.  To  the  charge  as 
given,  and  to  the  refusal  to  charge  as  requested,  the  defendant 
excepted. 

W.  O.  French^  for  the  defendant. 

We  insist  that  this  action  cannot  be  maintained,  and  that  we 
were  entitled  to  the  instructions  asked  for.  It  is  a  clear  case  of 
confusion  of  goods,  without  the  fault  of  either  party,  and  they  be- 
come tenants  in  common  of  the  entire  flock,  in  proportion  to  their 
respective  interest.  2  Bl.  Com  405  ;  2  Kent  Com.  865  ;  1  Hill- 
iard  Torts,  550 ;  Holbrook  et  al.  v.  Hyde,  1  Vt.  286 ;  Hart  v. 
Ten  Eyck,  2  Johns.  Ch.  108 ;  Belt  $  Church  v.  Lee,  5  Johns. 
348 ;  Shumway  v.  Mutter,  8  Pick.  443  ;  Ryder  v.  Hathaway,  21 
Pick.  298 ;  Wingate  v.  Smith,  7  Shep.  287.  Nothing  short  of 
destruction  of  the  property  owned  in  common,  will  amount  to  aeon- 
version  for  which  one  tenant  in  common  can  maintain  an  action 
of  trover  against  the  other.  Tubbs  v.  Richardson,  6  Vt.  442  ; 
Hurd  v.  Darling  et  ah.  14  Vt.  214 ;  Sanborn  v.  Morrill,  15  Vt. 
700. 

The  testimony  did  not  tend  to  show  a  conversion  of  the  turkeys 
by  defendant,  and  the  charge  of  the  court  in  this  respect  was 
error.  2  Grcenl.  Ev.  §  642  ;  2  Hilliard  Torts,  112.  A  mere 
omission  of  duty  in  respect  to  property,  or  non-feasance,  is  not  a 
conversion.  1  Chit.  PI.  178  ;  M'Combie  v.  Davies,  6  East,  588  ; 
Bowlier  v.  Nye,  10  Cush.  416  ;  Abbott  v.  Kimball  et  aL  19  Vt. 
551 ;  Nutt  v.  Wheeler,  30  Vt.  436  ;  Tinker  v.  Morrill  et  al.  39 
Vt.  477  ;  Farrar  v.  Rollins,  37  Vt.  295.  Defendant  had  a  right 
to  shut  up  the  flock  of  turkeys,  and  keep  them  shut  up  ;  and  the 
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fact  that  plaintiff's  turkeys  were  with  the  flock,  was  not  his  fault, 
and  could  not  amount  to  a  conversion.  2  Hilliard  Torts,  114. 
A  demand  and  refusal  are  not  evidence  of  a  conversion,  unless 
the  defendant  is  in  such  condition  that  he  might  have  delivered 
the  property  if  he  would.  Irish  v.  Gloyes  ft  Moore,  8  Vt.  32 ; 
Rice  v.  Clark,  8  Vt.  109  ;  Knapp  et  al.  v.  Winchester,  11  Vt. 
351  ;  Yale  v.  Saunders  et  al.  16  Vt.  243  ;  Tinker  v.  Morrill  et 
al.,  supra.  The  demand  must  apply  to  specific  property ,  so  that 
the  defendant  could  deliver  the  same,  or  it  will  not  be  evidence  of 
conversion.  2  Hilliard  Torts,  121,  122  ;  Abington  v.  Lipscomb, 
1  Q.  B.  776.  The  finding  by  the  jury  shows  that  the  plaintiff 
was  in  the  wrong  when  he  claimed  ten  turkeys,  and  that  the  de- 
fendant was  in  the  right  when  he  offered  him  five.  Defendant  did 
not  claim  to  hold  or  control  plaintiff's  five  turkeys,  and  requested 
plaintiff  to  take  them  away. 

2>.  C.  Denison  ft  Son  and  J.  J.  Wilson,  for  the  plaintiff. 

Defendant  was  not  entitled  to  his  first  request.  Plaintiff  was 
entitled  to  his  own  five  turkeys,  and  defendant  cannot  compel  him 
to  exchange  for  others ;  and  the  jury  found  that  by  letting  the 
turkeys  out,  plaintiff  could  have  had  his  own  five,  which  finding 
settles  the  matter. 

Defendant  was  not  entitled  to  his  second  request,  because  the 
jury  found  that  the  turkeys  could  have  been  identified  by  letting 
them  out,  which  finding  settles  the  matter. 

The  shutting  up  of  plaintiff's  turkeys  by  defendant,  and  retain- 
ing them  in  defendant's  possession  after  the  expressed  dissent  of 
plaintiff,  was  a  conversion.  2  Saund.  479 ;  Q-leason  v.  Owen,  35 
Vt.  590  ;  Tinker  v.  Morrill  et  al.  39  Vt.  477  ;  Ghagg  v.  ifotf,  41 
Vt.  217.  The  offer  of  five  turkeys,  as  made  by  defendant,  did 
not  avoid  the  conversion,  for  the  plaintiff  was  entitled  to  his  ovn 
if  they  could  be  identified,  and  the  jury  found  they  could  be  by 
letting  them  out  so  that  they  could  separate.  2  Saund.  479, 
note  g. 

The  opinion  of  the  court  was  delivered  by 
Robs,  J.     The  defendant  was  not  entitled  to  have  his  first  re- 
quest complied  with.     The  plaintiff  had  the  right  to  have  his  own 
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turkeys  delivered  to  him.  The  defendant  could  not  satisfy  this 
right  by  offering  to  deliver  him  five  other  turkeys,  although  they 
might  be  more  valuable  than  those  which  the  plaintiff  owned. 
The  plaintiff's  evidence  tended  to  show  that  he  owned  more  than 
five  turkeys  which  were  in  the  possession  of  the  defendant.  In 
this  state  of  the  evidence,  it  would  have  been  error  in  the  court 
to  have  told  the  jifry  as  requested,  that  the  plaintiff  could  not 
recover  because  the  defendant  had  offered  to  deliver  him  five 
turkeys  which  he  had  refused  to  receive.  It  is  the  duty  of  the 
court  to  adapt  its  instructions  to  the  jury  to  the  evidence  in  the 
case.  There  was  no  error  in  the  refusal  of  the  court  to  charge 
as  first  requested. 

By  the  second  request,  the  defendant  does  not  claim  that  he  is 
entitled  to  the  instruction  therein  desired,  unless  the  jury  should 
find  that  neither  the  plaintiff  nor  the  defendant  could  distinguish 
the  plaintiff's  turkeys  from  the  defendant's  turkeys.  The  jury 
have  found  that  if  the  turkeys  had  been  let  out,  the  plaintiff's 
turkeys  would  have  separated  from  the  defendant's,  so  they  could 
have  been  identified.  Hence,  if  the  defendant  was  entitled  to 
have  had  this  request  complied  with,  if  the  iury  had  found  what 
he  assumes  in  the  request,  they  must  find  that  plaintiff's  turkeys 
could  not  be  distinguished  from  the  defendant's.  He  has  not,  as 
the  jury  have  determined  this  preliminary  fact  against  him, 
received  any  detriment  by  the  refusal  of  the  court  to  comply  with 
the  request.  This  tact  which  the  jury  have  found  against  the 
defendant,  shows  there  was  no  such  confusion  or  commingling  of 
the  property  of  the  parties,  as  would  defeat  the  plaintiff's  right 
to  maintain  trover.  Hence,  the  authorities  cited  by  the  defend- 
ant's counsel  in  reference  to  the  effect  of  a  confusion  or  com- 
mingling of  goods,  are  inapplicable. 

The  defendant  also  claims  there  was  error  in  the  charge  of  the  court 
as  given,  in  that  it  made  the  shutting  up  of  the  plaintiff's  turkeys  by 
the  defendant,  against  the  plaintiffs  consent,  and  a  refusal  to  let 
them  out  when  requested  by  the  plaintiff  only  on  conditions  imposed 
by  himself,  a  conversion  of  the  turkeys.  He  claims  that  such  act 
of  the  defendant  and  refusal  to  act,  are  but  nonfeasances,  or  a 
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mere  neglect  of  duty,  and  do  not  amount  to  a  conversion  of  the 
turkeys.  We  think  that  the  defendant,  by  shutting  up  the  plain- 
tiff's turkeys  against  his  will,  and  by  refusing  to  let  then  out 
when  requested,  was  exercising  acts  of  dominion  over  them — wis 
in  fact  appropriating  them  to  his  own  use.  He  was  within  Mr. 
Greenleaf  s  definition  of  what  acts  amount  to  a  conversion,  as 
cited  by  the  defendant's  counsel,  "exercisidg  dominion  over  the 
turkeys,  in  exclusion  or  defiance  of  the  plaintiff's  right."  Wc 
think  there  was  no  error  in  the  charge  of  the  court. 
Judgment  affirmed. 


Samuel  Morgan  v.  Ira  Davis. 
Practice.     Fees  for  Procuring  Pension. 

U  one  claim  to  recover  upon  a  contract  inhibited  by  statute,  such  claim  will  not  pt- 
vent  a  recovery  in  the  same  action  upon  other  and  legal  ground*. 

Where  a  law  of  Congress  prescribed  the  fee  of  agents  and  attorneys  for  the  prepara- 
tion and  prosecution  of  a  claim  for  pension,  and  punished  the  taking  of  more,  it  wa* 
held  that  no  more  could  be  recovered,  even  upon  the  quantum  meruit. 

Assumpsit.  The  declaration  contained  the  general  counts,  and 
a  special  count  on  a  contract  for  prosecuting  defendant's  claim 
against  the  government  for  a  pension  as  a  disabled  soldier  in  the 
Rebellion,  alleging  that  the  plaintiff  was  not  at  the  time  when,  Ac., 
a  pension  agent.  Pleas,  the  general  issue  and  offset.  The  plain- 
tiff's specification  was  for  his  services  and  money  expended  in  and 
about  the  procurement  of  said  pension,  $400.  •  Trial  by  jury. 
May  term,  1873,  Barrett,  J.,  presiding,  and  verdict  for  the  plain- 
tiff for  $120.44  damages. 

The  defendant  objected  to  the  plaintiff's  offering  any  evidence, 
on  the  ground  that  the  United  States  statute  made  provision  for  the 
prosecution  of  such  claims,  and  pointed  out  the  way  of  obtaining 
them,  and  the  amount  of  compensation  to  be  received  for  such 
service.  The  court  admitted  the  evidence  subject  to  objection : 
to  which  the  defendant  excepted.  The  defendant  also  objected  to 
plaintiff's  specification,  and  to  any  evidence  being  received  in 
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gard  thereto.  The  court  overruled  the  objection  and  admitted 
the  evidence ;  to  which  the  defendant  excepted.  The  plaintiff 
testified,  in  substance,  that  he  met  the  defendant  at  the  hotel  in 
Craftsbury,  in  the  fall  of  1870,  and  made  a  contract  with  him  as 
set  forth  in  his  special  count,  to  prosecute  his  claim  for  a  pension 
against  the  United  States  government ;  that  he  was  to  .receive  for 
his  services  and  all  expenses  attending  the  prosecution  of  said 
claim,  one  half  the  pension  granted  the  defendant  up  to  the  time 
it  was  obtained,  if  he  was  successful,  if  not,  he  was  not  to  receive 
anything  for  his  expenses  or  services ;  that  he  employed  one 
Loyd,  of  Washington,  D.  C,  to  aid  him  in  the  prosecution  of  said 
claim,  and  that  Loyd  received  out  of  the  pension  money  allowed 
the  defendant,  the  sum  of  $25  for  his  services  ;  that  this  employ- 
ment of  Loyd  was  made  with  the  knowledge  and  consent  of  the 
defendant,  and  that  Loyd's  name  was  entered  as  attorney  of  rec- 
ord at  the  department ;  that  he  paid  out  $102,  but  the  greater 
portion  of  it  was  for  hotel  bills  and  traveling  expenses  ;  that  he 
was  employed  by  firms  in  Boston,  Mass.,  and  spent  most  of  his 
time  during  the  months  of  September,  October,  and  November  of 
that  year,  in  Boston.  He  also  testified  that  he  was  prosecuting 
several  other  claims  of  soldiers  for  pensions  and  bounties  at  the 
same  time. 

The  defendant  testified  that  the  plaintiff  was  to  prosecute  his 
claim  and  pay  all  expenses,  for  the  sum  of  fifty  dollars,  if  he  was 
successful,  if  not,  he  was  not  to  have  anything  for  his  services  or 
money  paid  out ;  that  previous  to  the  commencing  of  this  suit,  he 
paid  plaintiff  said  sum  of  fifty  dollars,  the  receipt  of  which  the 
plaintiff  admitted  ;  that  when  he  and  plaintiff  were  going  to  Isl- 
and Pond  together  to  get  some  affidavits,  plaintiff  took  with  him 
his  valises  containing  samples  of  goods,  and  stopped  along  the 
route  at  stores,  and  tried  to  make  sales.  This  the  plaintiff  de- 
nied. He  further  testified  that  he  received  as  pension  money  the 
sum  of  9745.13,  the  amount  of  pension  allowed  him  after  deduct- 
ing the  $25  paid  Lloyd  by  the  pension  agent. 

Both  parties  introduced  other  evidence  to  support  their  respec- 
tive claims,  which  was  received  without  objection.  No  evidence 
was  offered  on  either  side,  of  the  amount  of  labor  and  expense 


612  WINDSOR  COUNTY, 

Morgan  v.  Davis. 

necessary  for  prosecuting  a  claim  for  a  pension  against  the  gov- 
ernment. 

The  defendant  submitted  written  requests  to  charge,  as  follows : 

1.  "  If  the  plaintiff  agreed  to  and  did  prosecute  the  defend- 
ant's  claim  for  a  pension,  he  was  his  attorney,  or  agent,  and  his 
relation  in  this  respect  is  not  changed  by  his  having  employed 
another  man  to  lend  his  name,  under  which  he  prosecuted  the 
claim. 

2.  u  The  plaintiff  cannot  recover  in  this  suit  if  the  jury 
should  find  the  contract  as  he  claims,  that  he  should  receive  one 
half  of  the  pension  money  obtained,  as  the  same  is  contrary  to 
the  United  States  statutes  making  provision  for  prosecuting  claims 
for  pensions. 

3.  u  The  defendant  is  entitled  to  recover  under  his  plea  in 
offsot,  all  the  money  paid  by  him  to  the  plaintiff  for  the  procuring 
of  his  pension,  over  and  above  the  statute  price  allowed  for  pros- 
ecuting pension  claims." 

The  court  declined  to  charge  as  requested,  but  charged  that  if 
the  jury  found  the  contract  as  the  plaintiff  claimed  it,  he  would 
be  entitled  to  recover  one  half  of  $770.13,  the  amount  of  pension 
allowed,  less  the  fifty  dollars  he  had  already  received  ;  if  they 
found  the  contract  as  the  defendant  claimed  it,  the  defendant 
would  be  entitled  to  recover  such  sum  as  they  should  allow  on  his 
plea  in  offset,  over  and  above  the  fifty  dollars  paid  to  the  plain- 
tiff, and  the  $25  paid  to  Loyd,  which  was  not  a  proper  item  to  be 
allowed  by  way  of  offset ;  but  if  they  should  find  the  contract  was 
not  as  either  claimed  it,  then  the  plaintiff  would  be  entitled  to  a 
reasonable  compensation  for  his  services  and  expenses.  To  the 
refusal  to  charge  as  requested,  and  to  the  charge  as  given,  the 
defendant  excepted. 

Norman  Paul,  for  the  defendant. 

The  plaintiff's  right  to  recover  must  be  determined  by  the  pen- 
sion laws  of  the  United  States  in  force  at  the  time  the  contract 
was  made  and  the  service  rendered,  as  his  pretended  claim  arises 
by  virtue  of  their  enactments,  which  fully  point  out  the  method 
to  be  pursued  and  the  compensation  allowed  for  prosecuting  claims. 
These  statutes  are  mandatory,  and  must  be  strictly  followed 
The  plaintiff  admitted  that  he.  was  at  the  time  he  undertook  to 
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obtain  the  defendant's  pension,  engaged  in  prosecuting  other 
soldiers'  claims  for  pensions  and  bounties  against  the  government, 
which  employment  constituted  him  a  claim  agent,  within  the 
meaning  of  the  law  ;  and  his  relation  in  this  respect  is  not  changed 
by  his  employing  another  man  to  enter  his  name  as  attorney  of 
record  at  the  Pension  Department.  U.  S.  Sts.  1862,  p.  568, 
§§6,7;  Sts.  1864,  p.  389,  §§  12, 13  ;  Sts.  1866,  p.  56,  §  2  ;  Sts. 
1870,  pp.  157,  185,  §§7,8;  Sts.  1873,  pp.  208,  209,  §§  31,  32. 

The  defendant  was  entitled  to  recover  under  his  plea  in  offset, 
all  the  monies  he  had  advanced  to  the  plaintiff  over  and  above  the 
statute  price  allowed  for  establishing  a  pension  claim ;  and  was 
entitled  to  a  charge  in  compliance  with  his  special  requests,  as 
they  were  in  accordance  with  the  acts  of  Congress  relating  to 
pensions.  It  was  error  in  the  court  to  charge  that  the  plaintiff 
could  recover  if  the  jury  found  the  contract  as  he  claimed,  as  said 
contract  was  in  direct  violation  of  law.  The  court  also  erred  in 
charging  the  jury  that  the  plaintiff  could  recover  reasonable  com- 
pensation for  his  services  if  they  did  not  find  the  contracts 
proved,  as  it  was  not  claimed  on  trial  that  the  plaintiff  could 
recover,  unless  it  was  by  reason  of  the  special  contract,  as  no 
evidence  was  offered  as  to  the  amount  of  time  or  labor  spent  by 
the  plaintiff,  in  what  would  be  a  reasonable  compensation  for  pro- 
curing a  pension.  A  person  who  seeks  to  recover  by  reason  of  a 
breach  of  a  special  contract,  so  long  as  he  professes  to  proceed 
under  the  contract,  is  not  entitled  to  recover  on  a  quantum  meruit, 
if  he  fails  to  establish  his  claim.  Way  v.  Wakefield,  7  Yt.  223  ; 
Myrick  v.  Slaxon  et  ah.  19  Vt.  121 ;  Camp  v.  Barker  et  ah  21 
Vt.  469  ;  Sherman  v.  Ohamplain  Transportation  Co.  31  Vt.  162  ; 
Kent  et  al.  v.  Bowker,  38  Vt.  148  ;  Davis  v.  Street,  12  E. 
C.  L.  23. 

J.  J.  Wilson,  for  the  plaintiff. 

The  contract  declared  upon  is  not  contrary  to  the  provisions  of 
the  pension  act  The  compensation  of  $10  allowed  by  the  act  is 
for  making  the  application  and  other  necessary  papers.  The  act 
does  not  preclude  the  applicant  from  employing  his  agent,  or  any 
one  else,  to  advance  necessary  funds,  look  up  and  ascertain  the 
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whereabouts  of  necessary  witnesses,  and  procure  their  attendance. 
This  is  usually  done  by  the  applicant,  but  the  law  does  not  pre- 
clude his  employing  his  agent  to  do  the  same.  It  is  alleged  in 
the  declaration  that  the  plaintiff  was  not  a  pension  agent,  and  it 
nowhere  appears  that  he  was.  But  the  jury  have  found  that  there 
was  no  contract  between  the  parties  as  to  the  plaintiff's  compen- 
sation. The  court  charged  if  they  so  found,  the  plaintiff  was 
entitled  to  reasonable  compensation.  The  jury  have  found  $120 
to  be  reasonable  compensation.  The  charge,  that  if  there  was  no 
contract,  the  plaintiff  would  he  entitled  to  reasonable  compensation, 
is  unexceptionable,  and  it  appearing  by  the  verdict  that  the  jury 
decided  the  caso  upon  that  ground,  the  judgment  will  not  be 
reversed.     Fitch  v.  Peckkam,  16  Vt.  150. 

The  opinion  of  the  court  was  delivered  by 

Wheeler,  J.  From  the  evidence,  the  charge  of  the  court,  and 
the  verdict,  it  is  apparent  that  the  jury  did  not  find  that  these  ser- 
vices were  performed  and  expenditures  made  under  oither  special 
contract.  Hence  the  plaintiff 's  recovery  does  not  appear  to  be 
upon  a  contract  that  the  act  of  Congress  provides  for  punishing 
the  making  of.  Act  of  July  8,  1870,  No.  141,  §  8.  He  appears 
•to  have  claimed  to  recover  upon  such  a  contract.  But,  although 
he  might  not  be  allowed  to  maintain  an  action  upon  a  contract 
the  making  of  which  is  made  punishable,  and  which  is  not  other- 
wise prohibited,  still,  the  claiming  to  recover  upon  such  a  contract 
would  not  prevent  recovering  in  the  same  action  upon  other 
grounds  that  are  not  contrary  to  any  law.  He  appears  to  have 
recovered  what  the  jury  found  to  be  a  reasonable  compensation 
for  his  services  and  expenses  rendered  at  the  request  and  for  the 
benefit  of  the  defendant  without  any  contract  as  to  what  the  com- 
pensation should  be,  except  what  the  law  would  imply  and  allow. 
At  common  law,  a  reasonable  compensation,  such  as  the  jury  gave, 
would  be  implied,  and  the  recovery  would  be  oorrect.  But  these 
pensions  are  provided  for  by  act  of  Congress,  and  not  in  any 
manner  otherwise,  and  the  compensation  of  persons  assisting  those 
entitled  to  pensions  to  obtain  them,  has  at  all  times  been  the  sub- 
ject of  regulation  by  law  of  Congress.     This  appears  from  the 
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numerous  acts  cited  on  the  defendant's  brief.  The  act  of  July  8, 
1870,  before  mentioned,  was  in  force  at  the  time  when  the  plain- 
tiff undertook  to,  and  when  he  did,  perform  these  servioes  and 
make  these  expenditures.  That  act,  §  7,  provided,  "  That  the  fee 
of  agents  and  attorneys  for  the  preparation  and  prosecution  of  a 
claim  for  pension,"  should  "  not  exceed  in  any  case  the  sum  of 
twenty-five  dollars/'  Section  8  provided  for  punishing  any 
agent  or  attorney  who  should  "  directly  or  indirectly  contract 
for,  demand,  receive,  or  retain  any  greater  compensation  for  his 
services  as  such  agent  or  attorney,  in  any  claim  for  pension," 
than  was  provided  for  in  the  preceding  section.  These  two 
sections,  placed  side  by  side  in  the  same  statute,  one  allow- 
ing a  fee  and  the  other  providing  punishment  for  going  be- 
yond the  fee  allowed,  mnst  have  been  enacted  with  reference 
to  a  fee  for  the  same  thing,  although  expressed  in  different  ways. 
The  expression,  "  for  the  preparation  and  prosecution  of  a  claim," 
in  §  7,  and  that,  "  for  his  services  as  such  agent  or  attorney," 
in  §  8,  wero  used  to  set  forth  the  same  idea.  The  idea  is, 
the  services  of  the  agent  or  attorney  about  the  preparation 
and  prosecution  of  a  claim  for  a  pension,  and  it  embraces  the 
whole  of  such  services.  The  intention  of  the  seventh  section  was 
to  limit  the  pay  for  such  services  to  twenty-five  dollars  at  the 
most,  and  of  the  eighth  section  to  punish  the  taking  of  more.  This 
plaiutiff  appears  to  have  acted  for  and  in  behalf  of  the  defendant 
about  the  preparation  and  prosecution  of  the  claim  of  the  defend- 
ant for  a  pension,  and  in  that  business  he  was  the  agent  of  the 
defendant,  and  came  within  the  provisions  of  this  act.  He  appears 
to  have  employed  Loyd,  the  attorney  at  Washington,  to  aid  him 
in  the  prosecution  cf  the  claim,  and  Loyd  has  received  tho 
twenty-five  dollars  allowed  by  law  for  the  whole  of  that  service. 
This  money  received  by  Loyd,  paid  all  that  the  law  allowed  to  be 
paid  for  services,  and  the  plaintiff  has  no  claim  against  the 
defendant  left  to  him  in  that  behalf. 

These  acts  of  Congress,  however,  apply  to  services  of  agents  and 
attorneys,  and  not  to  expenditures  made  by  them.  The  evidence 
tended  to  show  that  the  plaintiff  had  made  expenditures  about  the 
prosecution  of  this  claim  for  the  defendant.    For  all  of  such 
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expenditures  that  he  actually  made  about  this  prosecution  of  the 
claim  that  were  reasonably  proper  and  necessary  to  he  made, 
he  is  entitled  to  recover.  Upon  the  trial  he  was  permitted  to 
recover  reasonable  compensation  for  both  services  and  expendi- 
tures, while  by  law  he  was  entitled  to  recover  for  the  expendi- 
tures only.  The  amount  of  each  cannot  be  ascertained  from  the 
record  here,  and  a  new  trial  is,  therefore,  necessary. 
Judgment  reversed,  and  cause  remanded. 


Marvin  Pinney  v.  George  A.  Petty. 

Justice  of  the  Peace.      Discontinuance.      Waiver   of  Diseontm* 

nance. 

If  a  justice  of  the  peace  continue  a  cause  returnable  before  him,  without  the  knowl- 
edge or  consent  of  the  defendant,  and  without  attending  with  the  writ  at  the  that 
and  place  of  trial,  it  operates  as  a  discontinuance  of  the  suit. 

After  such  continuance,  the  defendant  appeared  on  the  continuance  day,  and  objected 
that  the  suit  was  thereby  discontinued ;  but  the  justice  held  otherwise,  and  adjudged 
that  the  plaintiff  pay  the  defendant's  costs  of  the  return  day,  which  he  did,  and 
thereupon  a  trial  by  jury  was  had,  the  jury  disagreed,  and  the  cause  again  con- 
tinued. At  the  second  continuance  day,  another  trial  by  jury  was  had,  verdict  for 
the  defendant,  and  appeal  by  the  plaintiff.  Held,  that  the  defendant  had  not 
waived  his  right  to  object  that  such  continuance  operated  as  a  discontinuance,  nor 
voluntarily  submitted  to  the  jurisdiction  of  the  justice. 

Case.  The  writ  was  returnable  before  a  justice  on  December 
5th,  1871,  when  the  case  was  continued  to  the  8th  of  January, 
1872,  without  the  knowledge  or  consent  of  the  defendant,  and 
without  the  justice  being  present  with  the  writ  at  the  place  ap- 
pointed for  trial.  On  the  8th  of  January  the  parties  appeared, 
and  the  defendant  "  objected  to  going  to  trial,  because  he  was  not 
notified  of  the  continuanco  "  ;  but  the  justice  adjudged  that  the 
plaintiff  pay  the  defendant's  costs  of  travel  and  attendance  on 
December  5th,  and  that  the  trial  proceed  ;  whereupon  a  trial  by 
jury  was  had,  the  jury  disagreed,  and  the  case  continued  to  the 
27th  of  said  January,  when  another  trial  by  jury  was  had,  rer- 
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diet  for  the  defendant,  and  appeal  by  the  plaintiff.  In  the  county 
court,  the  defendant  moved  to  dismiss  the  case,  because  the  jus- 
tice continued  the  same  from  December  5th  to  January  8th  as 
aforesaid,  claiming  that  thereby  the  case  was  discontinued. 

The  court,  at  the  May  term,  1873,  Barrett,  J.,  presiding,  dis- 
missed the  case,  pro  forma;  to  which  the  plaintiff  excepted. 

S.  Ftdlam,  for  the  plaintiff. 

The  plaintiff  insists  that  by  taking  the  terms  imposed  by  the 
justice,  and  taking  two  jury  trials,  the 'defendant  waived  all  irreg- 
ularities, if  any  existed,  and  made  the  proceedings  good. 

Walker  £  Goddard,  for  the  defendant. 

The  pretended  continuance  from  the  5th  of  December  to  the 
8th  of  January,  was  contrary  to  the  statute  and  void.  Gen.  Sts. 
ch.  31,  §§37,  38,  39,  40,  42.  This  pretended  continuance  was 
an  irregularity  which  absolved  the  defendant  from  all  obligation 
to  further  appear  in  the  case  ;  and  all  further  proceedings  were 
void  or  voidable,  unless  the  defendant  choose  to  waive  such  irreg- 
ularity and  proceed  with  the  cause.  Bryant  v.  Member,  43  Vt. 
599.  The  case  shows  that  the  defendant  never  waived  or  aban- 
doned his  objections  to  the  irregularity  of  the  pretended  continu- 
ance. The  defendant  appeared  with  counsel  on  the  eighth  of 
January,  and  objected  to  further  proceedings,  for  the  special 
reason  that  the  continuance  was  irregular  and  contrary  to  law ; 
but  this  objection  was  overruled,  and  he  was  forced  by  the  justice, 
either  to  take  a  trial,  or  run  the  risk  of  some  other  and  higher 
tribunal  setting  aside  any  judgment  the  plaintiff  might  have 
obtained,  had  he  withdrawn  from  the  court  after  the  justice 
decided  that  the  case  must  proceed.  The  defendant  was  not 
obliged  to  take  this  risk  after  having  seasonably  objected  to  the 
irregular,  unlawful  proceedings.  After  having  thus  objected,  he 
might  defend  upon  the  merits  without  waiving  any  of  his  legal 
rights.  The  plaintiff  having  appealed  to  the  county  court,  the 
defendant  had  the  same  right  to  interpose  any  legal  defense  what- 
soever to  the  plaintiff's  cause  of  action.     Brown  v.  Stacy,  9  Vt. 
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118  ;  Phelps  v.  Birge,  11  Vt.  161 ;  Crawford  v.  Cheney,  12  Vt. 
567  ;  Hinman  v.  Swift,  18  Vt.  315  ;  Whitcomb  v.  Rood,  20  Vt.  49; 
Babcock  v.  School  District,  35  Vt.  250  ;  Bryant  v.  Pember  $  2V., 
supra. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  The  questions  presented  for  consideration  are. 
whether  the  pretended  continuance  of  the  case  on  the  5th  day  of 
December,  1871,  by  the  justice  of  the  peace,  operated  as  a  dis- 
continuance of  it  ?  And  if  so,  whether  the  defendant  waived 
such  discontinuance,  and  submitted  himself  to  the  jurisdiction  of 
the  justice  court  ?  On  the  5th  day  of  December,  1871,  the  return 
day  of  the  writ,  the  justice  of  the  peace  before  whom  the  writ 
was  returnable,  entered  a  continuance  of  the  case  to  January  8. 
1872,  without  going,  with  the  writ  in  his  possession,  to  the  place 
appointed  for  the  trial.  Such  want  of  appearance  by  the  justice 
with  the  writ,  was  a  discontinuance  of  the  case.  The  defendant 
need  have  given  no  farther  attention  to  the  case.  The  language 
of  the  statute,  Gen.  Sts.  ch.  31,  §  37,  is  emplicit  on  this  point. 
It  provides :  "  No  judgment  of  a  justice  shall  be  considered 
regular  and  of  binding  force,  unless  he  shall  be  present  with  the 
plaintiff 's  writ  at  the  place  appointed  for  the  trial,  within  two 
hours  after  the  time  set  in  such  writ,"  unless  the  case  is  regularly 
continued,  in  his  absence,  by  another  justice.  The  decisions  of 
this  court  on  the  construction  of  this  and  other  similar  statute? 
in  regard  to  the  entry  and  continuance  of  an  action  in  a  justice 
court,  have  all  been  to  the  effect,  that  the  failure  of  the  justice 
before  whom  the  writ  was  returnable,  to  be  present  with  the  writ 
at  the  place  appointed  for  the  trial,  within  two  hours  after  the 
time  set  for  the  trial,  ended  his  jurisdiction  over  the  case,  unless 
the  case  was  continued  by  another  justice,  according  to  the  pro- 
visions of  section  forty-two  of  the  same  chapter.  Br  mm  v.  Stacy. 
9  Vt.  118;  Phelps  v.  Birge,  11  Vt.  161  ;  Crawford  v.  Cheney. 
12  Vt.  567 ;  Hinman  v.  Swift,  18  Vt.  315 ;  Whitcomb  v.  Rood, 
20  Vt.  601 ;  Underwood  v.  Hart,  23  Vt.  120  ;  Babcock  v.  Scho^J 
District,  35  Vt.  250 ;  Bryant  v.  Pember,  43  Vt.  599. 

The  jurisdiction  of  the   court   having  been   once  lost  in  this 
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manner,  can  be  regained  only  by  some  voluntary,  positive,  affirm- 
ative act  of  the  defendant,  evincing  a  willingness  or  consent  on 
his  part  that  the  court  may  proceed  to  hear  and  determine  the 
case,  notwithstanding  such  irregularity,  working  a  discontinuance, 
has  intervened.     Hinman  v.  Swift  and   Bryant  v.  Pember.     On 
the  8th  of  January,  the  defendant  appeared  and  objected  to  having 
further  proceedings  in  the  case.     The  copies  of  record  furnished 
this  court,  do  not  state  very  clearly  the  ground  of  the  defendant's 
objection.     Both  the  counsel  for  the  plaintiff  and  for  the  defend- 
ant, have  argued  the  case  as  though  the  defendant's  objection  then 
made   was   the   same  which  he  has  made  in  the  county  court, 
namely,   the  failure  of  the  justice  before  whom   the   writ   was 
returnable,  to  be  present  with  the  writ  at  the  place  appointed  for 
trial  within   two  hours  after  the  time  named  in  the  writ  for  the 
trial.     From  it  having  been  so  treated  by  the  counsel,  we  assume 
that  the  objection  was  the  same  in  both  courts.     If  the  defendant 
had    appeared   on   the   8th  of  January,  and  raised  some  other 
objection  to  allowing  the  justice  to  proceed  with  the  case,  but  had 
not  raised  the  objection  he  now  insists  upon,  it  might  have  been  a 
waiver  of  this  present  objection,  and  a  submission  to  the  jurisdiction 
of  the  court.    Having  insisted  before  the  justice  upon  the  objection 
which  he  now  insists  upon,  and  the  justice  having  overruled  the  ob- 
jection, and  decided  he  had  jurisdiction  of  the  case,  we  do  not  think 
that  the  acceptance  by  the  defendant  of  the  terms  imposed  by  the 
justice,  and  taking  two  jury  trials  of  the  case,  were  a  waiver  of 
his  objection,  or  a  voluntary  submission  by  him  to  the  jurisdiction 
of  the  justice.     He  could  continue  his  appearance  in  the  case, 
and  oppose  the  rendition  of  a  judgment  against  him  in  the  justice 
court,  without  prejudice  to  his  right  to  object  in  the  county  court, 
if  he  did  not  waive  or  withdraw  his  objection.     He  might  accept 
the   terms  which  the  justice  imposed,  if  he  still  insisted  on  his 
objections.     He  was  not  bound  to  withdraw  from  the  contest,  to 
preserve  his  rights,  though  he  might  have  done  so  with  safety  to 
himself. 

Judgment  affirmed. 
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John  Poster  v.  Aaron  Gile  et  als. 
[  s.  c.  44  Vt.  520.  ] 

Conclusiveness  of  Judgment. 

When  the  court  has  jurisdiction  of  the  subject-matter  of  the  suit  and  of  the  parte, 

the  judgment,  so  long  as  it  remains  in  force,  in  conclusive  upon  the  parties  and  their 

privies  in  respect  to  all  matters  involved  in  the  suit. 
Such  judgment  cannot  be  collaterally  impeached  between  the  parties  thereto,  but  oily 

by  some  proper  proceeding  bearing  directly  upon  it,  instituted  for  the  purpose  of 

having  it  vacated  and  set  aside. 

Debt  od  judgment.     The  defendant  Gile  pleaded  specially, 

"  That  the  said  pretended  judgment  in  said  declaration  men- 
tioned, is  based  upon  a  note  which  was  executed  by  said  defend- 
ants by  merely  signing  the  same,  and  by  them  retained  in  their 
possession,  and  was  made  payable  to  said  plaintiff,  but  was  never 
delivered,  and  was  never  to  be  delivered  nor  collected,  unless  the 
amount  of  said  note  should  be  realized  from  the  sale  of  a  certain 
patent,  for  or  about  which  said  note  was  executed  ;   that  said 
plaintiff  never  had,  and  has  not  now,  any  interest  or  title  in  or 
to  said  note  nor  said  judgment ;  that  said  patent  was  and  is  ut- 
terly worthless,  and  nothing  whatever  was  ever   realized   from 
said  patent,  nor  from  the  sale   of  the   same   by  any  of  the  par- 
ties ;  that  said  note  remained  in  the  hands  of  said  Stephen  S. 
Downer,   as  one  of  the  signers  thereof,  so  undelivered  and  oo- 
collectable,  and  said  Downer,   or  some  other  of  the  signers  of 
said  note,  procured  a  suit  to  be  commenced  counting  on  said 
note,  against  all  said  defendants,  without  tho  knowledge  or  con- 
sent of  said  plaintiff,  and  without  the  consent  or  knowledge  of 
said  Gile  ;  that  said  Stephen  pretended  to  take  upon  himself  the 
defence  of  Said  last-named  suit,  and  to  have  the  control  of  said 
suit,  and  assured  this  defendant  that  he,  the  said  Stephen,  would 
either  defend  or  cause  to  be  discontinued  said  suit  last  named : 
that  said  Gile,  relying  upon  said  Stephen's  said  assurance,  and 
supposing  said  Stephen  was  acting  in  entire  good  faith,  suffered 
said  Stephen  to  take  charge  of  said  defence  and  said  *uit :  that 
said  Stephen  wrongfully,  and  with  intent  to  injure  said  Gile,  did 
not  cause  to  be  discontinued  or  make  defence  to  said  suit,  but  pro- 
cured and  suffered  judgment  to  be  rendered  against  all  said  de- 
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fendaDts,  which  last-named  judgment  is  the  same  judgment  named 
In  said  plaintiff's  declaration  ;  that  said  plaintiff  never  had,  and 
has  not  now,  any  interest  in  or  title  to  said  judgment,  and  the 
note  upon  which  it  is  based  was  never  delivered,  and  was  without 
any  consideration  and  void  ;  that  said  judgment,  so  fraudulently 
and  wrongfully  recovered,  and  the  execution  issued  on  the  same, 
came  into  the  hands  and  possession  of  said  Downer,  one  of  the 
debtors  therein,  and  no  other  person  ever  had  any  legal  or  right- 
ful interest  or  title  in  or  to  said  judgment  and  execution  ;  that 
said  Downer  corruptly  and  wrongfully,  after  the  rendering  of  said 
judgment  as  aforesaid,  sold  the  said  judgment  and  execution  to 
one  Asa  T.  Barron,  for  the  purpose  of  wrongfully  compelling  said 
Gile  to  pay  the  whole  of  the  same,  as  said  Stephen  is  wholly  irre- 
sponsible, and  also  said  Alvan  Tucker,  the  other  defendant 
therein  ;  and  the  said  Barron  instituted  and  is  prosecuting  this 
suit  for  the  wrongful  purpose  aforesaid. " 

The  plaintiff  demurred,  for  that  the  matters  contained  in  said 
plea  were  such  as  might  have  been  shown  by  said  Gile  in  defence 
of  the  suit  in  which  said  judgment  was  obtained,  and  therefore  he 
had  no  right  to  allege  or  prove  them  to  defeat  that  judgment,  in 
this  suit ;  that  as  to  the  alleged  wrongful  acts  of  said  Downer,  if 
sufficient  to  avoid  the  judgment,  it  should  be  in  a  proceeding 
taken  for  that  purpose,  and  not  by  attacking  the  judgment  collat- 
erally in  a  suit  upon  the  judgment ;  and  that  the  entire  facts  set 
forth  in  the  plea,  were  such  as  might  have  been  plead  and  insisted 
upon  in  defence  by  said  Gile  in  the  suit  in  which  said  judgment 
was  rendered,  or  alleged  and  insisted  upon  in  a  proceeding  to  set 
aside  said  judgment ;  and  that  said  judgment  was  conclusive 
against  said  Gile,  until  annulled,  reversed,  or  set  aside. 

The  court,  at  the  May  term,  1873,  Barrett,  J.,  presiding,  sus- 
tained the  demurrer,  adjudged  the  plea  insufficient,  and  rendered 
judgment  for  the  phi  in  tiff ;  to  which  the  defendant  Gile  excepted. 

William  E.  Johnnon  and  A.  jP.  Hunton,  for  the  plaintiff. 

The  plea  shows  that  Gile  had  notice  of  the  suit  in  which  the 
judgment  was  rendered.  We  submit  that  he  is  concluded  by  the 
judgment,  so  long  as  the  same  is  not  annulled,  reversed,  or  set 
asido  by  a  proceeding  taken  for  that  purpose.  Barney  v.  Q-off 
$  Ca&y,  1  D.  Chip.  304 ;  Allen  v.  Huntington  et  al.  2  Aik.  249  ; 
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Walbridge  v.  Hall,  3  Vt.  114,  per  Williams,  J.,  119,  120; 
Kempis  Lessen  v.  Kennedy,  5  Cranch,  173 ;  Voorhes  v.  Bank  U. 
S.  12  Cow.  193.  We  claim  that  Gile  has  no  right  to  avoid  the 
judgment  in  this  suit,  on  the  ground  of  fraud  on  the  part  of  Downer. 
Nason  et  al.  v.  Smalley  et  ah.  8  Vt.  118  ;  Newcamb  et  al.  v.  Peck 
et  al.  17  Vt.  302  ;  Hammond  $  Draper  v.  Wilder  £  Locke,  25 
Vt.  342 ;  7  Cianch,  332  ;  1  Chit.  PL  521,  522 :  Moore  v.  Bm~ 
maker,  7  Taunt.  97. 

Gile  could  have  applied  to  the  court  which  rendered  the  judg- 
ment to  have  it  vacated.  Adams  et  al.  v.  Howard,  14  Vt.  158; 
Smith  et  al.  v.  Howard,  41  Vt  74  ;  De  Medina  v.  Grove,  10  Q. 
B.  152.  The  conclusiveness  of  a  judgment  as  held  in  this  state, 
is  supported  and  maintained  by  the  decisions  in  other  states. 
Homer  v.  Fish  et  al.  1  Pick. ;  Peck  v.  Woodbridge,  3  Day,  36 ; 
Dunlap  v.  Olidden  et  als.  31  Me.  435  ;  Smith  v.  Abbott,  40 
Me.  442. 

D.  C.  Denison  £  Son  and  W.  C.  French,  for  the  defendant  Gile. 

This  case  was  before  *his  court  and  reported  44  Vt.  520.  The 
court  then  held  that  if  Downer  was  once  the  owner  of  the  judg- 
ment and  sold  it  to  Barron,  the  plaintiff  could  not  recover.  The 
plea  clearly  sets  up  ownership  in  Downer,  which  is  admitted  by 
the  demurrer,  and  brings  the  case  within  the  decision  of  this  court. 

But  it  is  claimed  that  inasmuch  as  the  judgment  was  obtained 
by  the  fraud  of  Downer,  we  cannot  defend  it  at  law.  It  is  well 
settled  that  judgments  not  in  rem  are  not  conclusive,  except 
between  the  parties  thereto  and  their  privies.  All  others  may 
impeach  and  contradict  them.  Nason  v.  Blaisdell,  12  Vt.  165; 
Atkinson  et  al.  v.  Allen,  12  Vt.  619.  The  parties  referred  to  in 
the  rule,  are  the  plaintiff  and  defendant ;  and  between  them  the 
judgment  would  be  conclusive,  but  not  between  persons  collaterally 
situated,  as  the  defendants  Gile  and  Downer  in  this  case.  Bail 
is  permitted  to  show  fraud  and  collusion  between  the  parties  to 
the  suit  in  obtaining  the  judgment,  in  avoidance  of  the  judgment. 
Parkhurst  v.  Sumner,  23  Vt.  538.  The  owner  of  a  debt  held  by 
trustee   process,  is  permitted  to   show   fraud   and   collusion  in 
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obtaining  the  judgment.  Andrews  v.  Heming,  5  Mass.  210.  If 
there  was  no  fraud  in  obtaining  such  trustee  judgment,  it  is  bind- 
ing. Perkins  v.  Parker,  1  Mass.  117  ;  Hull  v.  Blake,  3  Mass. 
153.  The  object  of  the  rule  is,  that  a  matter  once  litigated  and 
adjudicated,  may  be  put  at  rest,  and  have  an  end  of  controversy. 
In  this  case  the  matter  has  never  been  litigated ;  and  by  the  fraud 
of  Downer,  Gile  was  prevented  from  contesting  the  original  suit. 
There  can  be  no  question  that  Gile  is  entitled  to  relief  in  chancery ; 
and  there  would  seem  to  be  no  object  in  turning  him  over  to  chan- 
cery, and  denying  him  relief  at  law. 

The  opinion  of  the  court  was  delivered  by 

Pierpoint,  Ch.  J.  This  action  is  brought  upon  a  judgment 
rendered  in  favor  of  the  plaintiff  against  the  defendants.  It 
appears  that  the  court  that  rendered  the  judgment,  had  jurisdic- 
tion of  the  subject-matter  involved,  and  of  the  parties,  in  the  suit 
in  which  the  judgment  was  rendered.  That  a  judgment  rendered 
under  such  circumstances  is  conclusive  upon  the  parties  thereto 
and  their  privies  in  respect  to  all  matters  involved  in  the  suit,  so 
long  as  that  judgment  remains  in  force,  is  a  principle  too  well 
settled  to  admit  of  controversy.  8  Vt.  118  ;  12  Vt.  165  ;  23  Vt. 
538.  It  is  equally  well  settled,  that  such  a  judgment  can  be 
impeached  between  the  parties  thereto,  only  by  some  proper  pro- 
ceeding bearing  directly  upon  the  judgment  itself,  instituted  for 
the  purpose  of  having  such  judgment  vacated  and  set  aside.  It 
cannot  be  impeached  collaterally.  All  of  the  material  matters 
alleged  in  the  plea,  are  of  a  character  that  the  defendant  Gile 
could  have  availed  himself  of  by  way  of  defence  in  the  action  in 
which  this  judgment  was  rendered,  and  he  is,  therefore,  concluded 
by  the  judgment.  He  can  avail  himself  of  such  matters  now, 
only  by  some  proceeding  to  set  the  judgment  aside.  The  allega- 
tion that  Downer  is  the  only  person  that  has  any  interest  in  the 
judgment,  is  but  another  mode  of  stating  what  he  had  before  said, 
that  Downer,  his  co-defendant,  had  practiced  a  fraud  upon  him  in 
allowing  the  judgment  to  be  taken  against  him  in  the  manner 
alleged. 
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Treating  this  judgment,  as  we  must,  as  binding  upon  the 
parties,  the  allegation  that  Downer  had  it  in  his  hands  and 
possession,  and  sold  it  to  Barron,  is  consistent  with  the  fact  that 
he  had  authority  therefor  from  the  plaintiff ;  whether  he  had  or 
not,  is  a  question  between  Downer  and  the  plaintiff,  with  which 
Gile  has  no  connection.  There  is  no  allegation  that  anything 
took  place  between  Downer  and  the  plaintiff,  by  which  the  judg- 
ment became  paid,  or  in  any  manner  discharged.  All  the  matters 
complained  of,  are  of  a  character  that  Gile  can  make  available,  if 
true,  upon  a  proper  application  to  have  the  judgment  vacated  and 
set  aside  ;  and  in  that  direction  relief  is  ample,  if  he  is  entitled  to  it. 

Judgment  affirmed. 


Surry  W.  Stimson  v.  Joshua  Ward  and  Sewall  Fullam. 

Attachment.     Receiptor. 

When  an  officer  brings  suit  upon  a  receipt  for  property  attached  by  him,  he  need  not 
show  actual  attachment  of  the  property  and  delivery  thereof  to  the  receiptor,  by 
other  evidence  than  his  return  and  the  receipt. 

Assumpsit  on  a  receipt  for  fifty  white  bed  blankets,  returned 
as  attached  by  the  plaintiff  as  sheriff,  on  a  writ  against  the  said 
Ward.  Plea,  the  general  issue,  and  trial  by  the  court,  May  term, 
1873,  Barrett,  J.,  presiding. 

When  the  plaintiff  made  said  attachment,  he  went  to  Ward's' 
house,  who  was  a  manufacturer  of  blankets,  and  Ward  showed 
him  three  or  four  blankets  as  specimens  of  the  blankets  he  manu- 
factured, and  agreed  to  get  a  receipt  for  fifty  such  blankets,  which 
he  did,  and  procured  Fullam  to  sign  it,  and  soon  after  left  the 
country  and  never  returned.  The  plaintiff  only  saw  the  blankets 
shown  him  as  aforesaid,  and  did  not  know  whether  Ward  owned 
any  more,  only  Ward  told  him  he  had  one  or  two  hundred.  The 
writ  on  which  the  property  was  attached,  with  the  officer's  return 
thereon,  and  said  receipt,  were  given  in  evidence. 


FEBRUARY  TERM,  1874.  625 

Stimson  v.  Ward  et  al. 

The  defendants  introduced  no  evidence,  but  claimed  that  the 
plaintiff  could  not  recover  upon  the  proof.  But  the  court  held 
otherwise,  and  rendered  judgment  for  the  plaintiff  for  the  value 
of  the  blankets  receipted ;  to  which  the  defendants  excepted. 

S.  Fullam,  for  the  defendants. 

The  case  finds  that  the  plaintiff  never  saw  the  property,  never 
attached  it,  nor  does  it  show  that  it  ever  existed.  We  suppose  it 
must  be  shown  as  alleged,  a  consideration  for  this  promise.  The 
plaintiff  had  a  right  to  attach  property,  if  he  could  find  it,  and 
have  it  receipted  ;  but  he  did  no  such  thing ;  therefore  if  he 
undertakes  to  have  it  receipted,  he  must  attach  it  and  obtain  a 
lien  on  it,  deliver  it  to  another  if  he  choose,  and  if  his  lien  is 
kept  good,  sue  for  and  recover  it.  But  he  does  not  show  that 
the  property  ever  existed,  was  ever  attached,  or  was  ever  deliv- 
ered ;  therefore  the  promise  was  wholly  without  consideration. 

Walker  ft  G-oddard,  for  the  plaintiff. 

The  onfy  question  raised  upon  the  exceptions  is,  whether  the 
defendants  can  allege  a  want  of  a  sufficient  and  legal  attachment, 
after  having  acknowledged  the  same  in  writing,  and  in  conse- 
quence of  which  the  officer  has  made  himself  responsible  for  the 
goods  to  the  creditor.  It  has  been  long  the  settled  rule  of  law  in 
this  and  other  states,  that  the  receiptor  cannot  defeat  his  contract 
by  attacking  the  sufficiency  of  the  attachment,  and  that  he  is  con- 
cluded by  the  terms  of  his  receipt,  for  the  reason  that  the  plaintiff 
incurred  his  liability  on  the  faith  of  the  receipt,  and  is  entitled  to 
the  benefit  of  it  for  his  indemnity.  Hutchinson  v.  Parkhurst,  1 
Aik.  258  ;  Spencer  v.  Williams  et  als.  2  Vt.  209  ;  Sibley  v.  Story, 
8  Vt.  15  ;  Allen  v.  Butler  et  ah.  9  Vt.  122  ;  Pettes  v.  Marsh,  15 
Vt.  454 ;  Jared  v.  Taney,  11  Mass.  219 ;  Lyman  v.  Lyman,  11 
Mass.  317  ;  Budge  v.  Wyman,  14  Mass.  190. 

As  the  defendants  represented  to  the  plaintiff  that  they  had  one 
or  two  hundred  blankets,  and  showed  him  samples  thereof,  to 
induce  him  to  forego  the  formality  of  the  attachment  and  take 
their  receipt  and  render  himself  liable  to  the  creditor  by  returning 

79 
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the  blankets  as  attached,  they  are  estopped  in  law  from  denying 
the  same,  and  the  plaintiff's  rights  are  the  same  as  though  he  had 
actually  seized  the  blankets. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  In  Spencer  v.  Williams  et  al.  2  Yt.  209,  it  was  held, 
"  that  a  receiptor  cannot  allege  the  want  of  a  sufficient  and  legal 
attachment,  nor  of  a  delivery  to  him  of  the  goods,  after  having 
acknowledged  the  same  in  writing,  and  in  consequence  of  which 
the  officer  has  made  himself  responsible  for  the  goods  to  the 
creditor."  "  By  the  memorandum  in  writing,  the  defendants 
acknowledged  the  receipt  of  the  goods  of  the  plaintiff  as  having 
been  attached  by  him  on  the  writ,  and  promise  to  deliver  them  to 
him  on  demand ;  and  it  appears  that  the  plaintiff  returned  the 
goods  as  attached,  and  thus  made  himself  accountable  for  them  to 
the  creditors."  "  Having  incurred  this  liability  on  the  faith  of 
the  receipt,  the  plaintiff  is  entitled  to  the  benefit  of  it  for  bis 
indemnity ;  and  to  allow  it  to  be  defeated  by  the  defense  set  up, 
would  be  the  grossest  injustice  to  him."  The  same  doctrine  is 
reiterated  in  Allen  v.  Butler  et  ah.  9  Yt.  122.  If  the  defendants 
when  sued  on  the  receipt,  cannot  allege  such  facts  in  defense,  it 
cannot  be  incumbent  on  the  officer  to  show  that  he  actually 
attached  and  delivered  to  the  receiptors  the  property  receipted, 
by  other  evidence  than  what  is  furnished  by  his  return  on  the 
writ  and  the  receipt,  to  entitle  him  to  recover. 

Judgment  affirmed. 
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Christopher  C.  Rowell  v.  Stephen  D.  Marcy. 
Practice.     Accord  and  Satisfaction.     Usurious  Interest. 

A  party  cannot  present  his  open  account  alone,  and  pat  hia  claim  exclusively  upon  it, 
thereby  abandoning  or  repudiating  a  settlement  involving  such  account,  and  take 
the  chances  of  a  trial  before  a  referee  on  that  basis,  and  afterwards,  in  court,  resort 
to  the  settlement  to  enlarge  his  recovery. 

The  plaintiff  sought  to  recover  a  balance  of  $58  which  he  claimed  to  have  been  found 
due  him  on  settlement,  and  also  to  recover  940  paid  to  the  defendant  in  said  settle- 
ment as  usurious  interest.  Held,  that  it  could  not  be  assumed  that  the  defendant 
would  have  agreed  upon  a  balance  of  998  instead  of  958  if  the  plaintiff  had  refused 
to  allow  the  940,  and  thus,  upon  that  assumption,  enable  the  plaintiff  to  recover  998 
as  upon  an  account  stated. 

Although  parties  mutually  intend  that  the  payment  of  a  balance  found  due  on  settle- 
ment shall  settle  everything  between  them,  yet  it  will  not  have  that  effect  as  to 
usurious  Interest  previously  paid,  and  which  was  not  in  fact  reckoned  in  the  settle- 
ment, nor  in  dispute  between  them. 

General  Assumpsit,  with  counts  for  board  and  lodging,  and 
the  hire  of  horses  and  carriages.  Pleas,  the  general  issue,  accord 
and  satisfaction  of  the  board  and  lodging  and  hire  of  horses  and 
carriages,  and  offset. 

The  case  was  referred,  and  the  referee  reported  the  following 

facts: 

"The  plaintiff  submitted  and  claimed  to  recover  upon  the 
account  hereto  annexed  marked  '  A.'  The  defendant  submitted 
and  claimed  to  recover  upon  the  account  hereto  annexed  marked 
4  B.'  The  referee  finds  that  the  defendant,  previous  to  the  first 
day  of  January,  1868,  during  the  summer  and  fall  of  1867, 
boarded  with  the  plaintiff  at  intervals,  as  he  found  it  convenient, 
to  the  amount  of  184  meal6  ;  that  there  was  no  agreement  as  to 
the  price  of  the  board  ;  that  it  was  worth  $8.50  per  week ;  that 
after  the  first  of  January,  1868,  it  was  understood  by  both  parties, 
that  the  defendant  was  to  be  a  regular  boarder;  and  he  did 
remain  and  board  with  the  plaintiff  till  the  25th  of  May,  1868, 
amounting  to  411  meals.  It  appeared  that  there  had  been  talk 
between  plaintiff  and  defendant  on  one  or  two  occasions,  relative 
to  the  price  defendant  should  pay  for  board  through  the  winter, 
and  the  sum  of  $2.50  had  been  mentioned ;  that  talk  had  been 
had  relative  to  defendant's  doing  some  chores  and  thereby  receive 
his  board  at  *  less  price  than  the  usual  price.     No  definite 
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arrangement  was  made  upon  this  subject.  The  defendant,  during 
the  time  he  boarded  with  plaintiff,  did  some  chores  and  other 
work  about  the  plaintiff's  premises,  which  he  has  embodied  in  the 
account  marked  '  B,'  all  of  which  was  collected  and  put  in  form 
since  this  suit  was  commenced.  The  referee  finds  that  the  board 
furnished  the  defendant  was  worth  $3.50  per  week ;  that  it  was 
tacitly  understood  by  both  parties  that  the  defendant  would  do 
such  chores  and  other  work  for  the  plaintiff  as  he  chose  to  do, 
and  be  allowed  therefor  a  reasonable  sum  in  payment  for  his 
board,  and  in  payment  for  such  charges  as  the  plaintiff  should 
make  for  board  or  other  things  furnished  the  defendant ;  that  the 
work  thus  performed  was  reasonably  worth  the  average  of  one 
dollar  per  week  during  the  time  he  boarded  with  the  plaintiff, 
over  and  above  the  other  items  furnished  the  defendant  and 
charged  in  the  plaintiff's  account,  in  the  item  of  March  17,  for 
horse  and  sleigh  to  Woodstock,  and  the  last  charge  in  the  account, 
1  for  services  of  self  and  family  various  times.'  The  charge  made 
by  the  plaintiff  for  board  in  June,  July,  August,  September,  and 
October,  1868,  the  referee  finds  to  have  been  made  under  no  con 
tract  as  to  price,  but  that  the  charges  are  reasonable,  and  that  the 
same  was  furnished  the  defendant. 

"  Relative  to  the  charge  of  $60  in  the  plaintiff's  account  of 
Feb.  1st,  1867,  *  for  cash  paid  as  extra  interest,'  the  referee  finds 
that  the  plaintiff,  in  the  latter  part  of  the  year  1866,  or  early  part 
of  the  year  1867,  being  in  want  of  $1,000,  applied  to  the  defendant 
for  it.  The  defendant  agreed  to  furnish  it,  for  doing  which  he 
was  to  receive  some  compensation  above  the  legal  rate  of  interest. 
The  plaintiff  claimed  that  the  compensation  was  to  be  $60,  and 
that  he  paid  that  sum  to  the  dofendant  on  the  first  day  of  Feb- 
ruary, the  day  he  received  the  $1,000.  The  defendant  claimed 
that  the  compensation  was  to  be  $100,  and  that  the  plaintiff  paid 
him  only  $40  of  that  amount  at  the  time  he  received  the  $1,000. 
The  referee  finds  that  the  sum  of  $60  was  paid  by  the  plaintiff  to 
the  defendant  on  the  1st  day  of  February,  1867,  as  a  compensa- 
tion for  procuring  and  use  of  the  said  $1,000,  in  addition  to  the 
legal  rate  of  interest.  On  the  25th  of  May,  1868,  the  morning 
that  the  defendant  left  the  plaintiff's  house  as  a  boarder,  they 
had  some  talk  relative  to  the  settlement  of  their  matters,  and  it 
was  finally  agreed  that  there  was  due  the  plaintiff  from  the  defend- 
ant the  sum  of  $58  ;  whereupon  mutual  receipts  of  that  date, 
acknowledging  the  receipt  of  one  dollar  in  fall  to  balance  book 
accounts  up  to  date,  were  executed  by  the  parties.  The  defendant 
took  his  receipt,  and  for  some  reason  which  does  not  appear, 
refused  to  pay  the  $58,  and  left  without  doing  so.     All  the  items 
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or  amounts  which  were  included  in  this  settlement,  did  not  appear 
before  the  referee.  In  this  settlement  was  included  the  defend- 
ant's claim  for  the  $40  additonal  which  he  claimed  of  the  plaintiff 
to  make  np  the  $100  which  he  claimed  was  to  be  paid  to  him  by 
the  plaintiff  for  procuring  the  $1,000,  it  being  allowed  in  the 
settlement  by  the  plaintiff  as  a  credit  to  the  defendant. 

"  The  referee  farther  finds  that  whatever  was  in  dispute  about 
the  bonus,  paid  and  unpaid,  was  agreed  to  be  embraced  in  the 
settlement  evidenced  by  said  receipts ;  and  the  referee  further 
finds  that  the  sum  of  $40  was  in  dispute  and  so  settled.  There 
was  no  evidence  before  the  referee  that  there  was  any  computa- 
tion between  the  parties,  or  any  strict,  or  exact,  or  particular,  or 
specific  accounting  between  them  at  the  date  of  this  settlement, 
only  what  appears  from  the  receipts  aforesaid,  and  the  evidence 
in  relation  to  the  bonus  money  of  $40.  It  did  not  appear  that 
the  $60  was  in  question  at  the  time  of  settlement  or  previously. 
At  the  request  of  the  counsel  for  the  defendant,  I  append  the  fol- 
lowing testimony  of  the  plaintiff:  4  No  writing  was  made  about 
the  $58.  That  forty  dollars  was  paid  by  the  settlement.  That 
paid  the  full  bonus  of  $100  as  he  claimed.  That  settled  every 
thing  we  had  up  to  then,  or  would  if  he  had  paid  the  $58. 
Didn't  offer  him  back  the  receipt  he  gave  me.'  And  further,  I 
find  that  to  this  as  testified  by  the  plaintiff,  defendant  did  not 
object,  except  that  he  claimed  that  no  $58  were  to  have  been  paid 
by  him 

44  If  this  settlement  is  binding  upon  the  parties,  and  the  6ums 
of  money  paid  by  the  plaintiff  to  the  defendant  are  payments  in 
violation  of  the  statute  against  usury,  the  plaintiff  is  entitled  to 
recover  the  extra  interest  of  $100,  with  interest  thereon,  and  the 
balance  of  $58  with  interest,  making  in  all  $210.14.  If  the  set- 
tlement is  binding,  and  the  payments  of  the  said  sums  are  not  in 
violation  of  the  statute  against  usury,  the  total  sum  due  is  $75.40. 
If  the  settlement  is  not  binding,  the  plaintiff  is  entitled  to  recover 
for  board  to  the  25th  of  May,  1868,  less  deduction  for  defendant's 
services,  with  interest,  $102.99  ;  for  board  after  that  date,  $3.70  ; 
and  for  the  $60  extra  interest,  if  paid  in  violation  of  the  statute, 
$82.74 ;  making  in  all  $189.43.  If  said  payment  was  not  in 
violation  of  the  statute,  the  total  is  $106.69." 

The  court,  at  the  May  term,  1873,  Barrett,  J.,  presiding, 
rendered  judgment  on  the  roport  for  the  plaintiff,  pro  forma,  for 
the  largest  sum  ;  to  which  the  defendant  excepted. 
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C.  M.  Lamb,  for  the  defendant. 

The  settlement  of  May  25,  1 868,  should  stand  and  be  binding 
on  the  parties  ;  and  the  judgment  on  the  report  shonld  have  been 
for  the  sum  of  $58,  and  the  interest  thereon.  It  amounted  to  an 
accord  and  satisfaction  ;  both  have  adopted  it.  Bryant  v.  Gait, 
5  Vt.  416  ;  Paige  v.  Per  no,  10  Vt.  491 ;  Flagg  v.  Mann,  30  Vt 
573  ;  Babcock  et  ah.  v.  Hawkins,  23  Vt.  561  ;  Ellsworth  v.  Fogg 
ft  Harvey,  35  Vt.  355 ;  3  Johns.  Cas.  342 ;  2  Greenl.  Ev.  §  31 
and  notes ;  Chit.  Con.  (8  Am.  ed.)  653,  656,  657 ;  2  Parsons 
Cont.  130,  194,  and  notes;  B >yd  v.  Hitchcock,  20  Johns.  76. 
This  settlement  cannot  be  impeached.  The  receipts  are  prima 
facia  of  the  facts  therein  stated.  No  attempt  to  repudiate  the 
cont  met,  or  to  show  that  such  is  not  the  contract  and  intention 
of  the  parties.  No  pretense  of  fraud.  It  was  the  intention  of  the 
parties  that  that  settlement  should  bo  final.  Babcock  et  ah.  v. 
Hatokins,  supra. 

This  arrangement  excludes  from  recovery  in  this  suit,  both 
items  claimed  to  have  been  paid  by  the  plaintiff  as  bonus.  Whether 
this  settlement  stands  or  falls,  the  pro-forma  judgment  of  the 
county  court  should  be  reversed.  If  the  settlement  is  held  good, 
the  judgment  of  the  court  should  be  for  the  smallest  sum,  858  and 
interest ;  if  void,  the  finding  of  the  referee  upon  the  facts  stated 
in  regard  to  the  other  branch  of  the  case,  furnishes  the  true  rule 
of  damages. 

D.  C.  Denison  ft  Son  and  J.  J.  Wilson,  for  the  plaintiff. 
The  defendant  claims  that  in  the  settlement  of  May  25,  1868, 

the  usury  was  condoned  ;  but  the  referee  finds  that  the  $60  was 
not  in  question  on  that  settlement,  and  that  the  $40  was  never 
paid  until  allowed  as  a  credit  in  said  settlement.  Nelson  v. 
Cooley,  20  Vt.  201 ;  Wheatly  v.  Waldo,  36  Vt.  237.  The  ret 
eree  leaves  to  the  court  the  question  as  to  whether  the  960  and 
the  $40  was  usurious  interest.  Gen.  Sts.  p.  507,  §  4 ;  Grow  t. 
Allen,  19  Vt.  540.  The  more  taking  security  for  usury,  is  not 
the  offence,  but  the  payment  of  it.  Referee  finds  that  the  $60  and 
the  $40  were  claimed  by  defendant  and  paid  by  plaintiff  for  the 
procuring  and  use  of  $1,000.    This  is  paying  "a  greater  rate  of 
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interest  than  is  allowed  by  law,"  and  therefore  under  the  statute, 
can  be  recovered  back.  Austin  v.  Harrington^  28.  Vt  130  ;  Col- 
lamer  v.  Goodrich,  80  Vt.  628. 

The  opinion  of  the  court  was  delivered  by 

Peck,  J.  The  referee's  report  states  that  "the  plaintiff  submitted 
and  claimed  to  recover  upon  the  account  hereto  annexed  marked 
A ;"  and  that  "the  defendant  submitted  and  claimed  to  recover. 
upon  the  account  hereto  annexed  marked  8."  These  accounts 
consist  of  various  items  of  charge,  nearly  all  of  which  appear  to 
have  accrued  prior  to  the  alleged  settlement  of  May  25,  1868,  by 
which  settlement  the  plaintiff  claims  a  balance  of  fifty-eight  dol- 
lars was  agreed  on  as  due  to  him,  and  by  which  the  defendant 
claimed  before  the  referee  nothing  was  found  due  to  plaintiff. 
These  specifications  of  the  parties  on  which  they  based  their 
claims  respectively  before  the  referee,  neither  of  them  notice  the 
settlement,  or  make  any  claim  by  virtue  of  it,  but  are  based  en- 
tirely on  the  original  items,  independent  0/,  and  unaffected  by, 
the  settlement.  The  referee  upon  this  basis  has  adjusted  the 
claims  of  the  parties,  and  found  a  balance  due  the  plaintiff  $189.- 
43,  including  interest.  The  plaintiff  now  claims  more  than  this, 
and  upon  another  basis.  He  claims  the  balance  of  $58  found  due 
him  by  that  settlement,  and  claims  to  add  to  that  the  $40  which 
in  that  settlement  he  credited  the  defendant  for  arrears  of  usuri- 
ous interest  which  the  defendant  claimed  the  plaintiff  had  agreed 
to  pay  on  the  $1,000  which  the  defendant  had  theretofore  loaned 
to  the  plaintiff ;  and  also  to  recover  $60  which  he  had  paid  the 
defendant  before  that  settlement  as  usurious  interest  on  that  loan. 
The  plaintiff  claims  to  recover  these  two  last  items  on  the  ground 
that  usurious  interest  is  contrary  to  law,  and  that  his  balance  of 
$58  agreed  on  as  due  on  the  settlement,  would  have  been  $40 
more,  if  he  had  not  allowed  defendant  that  sum  in  the  settlement, 
and  that  the  $60  can  be  recovered  by  virtue  of  the  statute  against 
usury.  On  this  basis  it  appears  the  balance  due  the  plaintiff  is 
$210.14  inclusive  of  interest.  This  sum  the  plaintiff  now  claims 
to  recover,  and  such  was  the  judgment  of  the  county  court.  It 
does  not  appear  that  the  plaintiff  made  any  claim  before  the  ref- 
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eree  under  the  settlement ;  but  on  the  contrary  the  referee  states 
that  he  claimed  to  recover  upon  the  account  he  submitted,  which 
makes  no. reference  to  the  settlement,  and  contains  no  item  as  the 
result  of  it.  The  plaintiff  can  not  present  his  open  account  alone, 
and  put  his  claim  exclusively  upon  it,  thereby  abandoning  or  re- 
pudiating the  settlement,  and  take  the  chance  of  a  trial  before  the 
referee  on  that  basis,  and  afterwards  in  court  resort  to  the  settle- 
ment to  enlarge  his  recovery.  The  facts  in  relation  to  the  settle- 
ment apparently  came  in  before  the  referee  incidentally,  not  as  a 
ground  of  claim,  but  as  affecting  the  plaintiff's  right  to  recover 
the  item  of  $60  in  his  account,  which  was  for  usurious  interest 
which  he  had  paid  the  defendant.  But  independent  of  this  ob- 
jection to  the  recovery  of  the  $210.14,  it  is  clear  that  the  plaintiff 
is  not  entitled  to  it.  The  plaintiff  can  not,  as  he  claims  to  do, 
hold  the  defendant  to  the  payment  of  the  $58  as  the  balance 
agreed  upon  as  due  from  the  defendant,  and  add  to  it  the  $40  he 
allowed  the  defendant  in  the  settlement  for  arrears  of  usurious 
interest  the  defendant  then  claimed  the  plaintiff  had  agreed  to  pay 
him  on  the  loan  of  the  $1,000.  It  cannot  be  assumed  that  the  de- 
fendant would  have  agreed  upon  $98  as  the  balance  doe  instead 
of  the  $58,  if  the  plaintiff  had  refused  to  allow  the  $40,  and  thus 
upon  that  assumption  enable  the  plaintiff  to  recover  $98  as  upon 
an  account  stated,  a  sum  to  which  the  defendant  never  agreed ; 
and  also  to  recover  back  the  $60  usurious  interest  which  he  paid 
before  the  settlement.  The  plaintiff  must  be  content  with  the  bal- 
ance found  due  by  the  referee  upon  the  open  accounts  which  he 
submitted,  and  upon  which  he  claimed  to  recover. 

As  the  amount  which  the  defendaut  introduced  and  claimed  to 
recover  before  the  referee,  had  no  reference  to  the  settlement, 
the  defendant  is,  in  this  respect,  in  the  same  condition  as  the 
plaintiff;  yet  it  is  now  insisted  in  his  behalf  that  the  balance  of 
$58  found  due  the  plaintiff  on  the  settlement,  should  be  the  meas- 
ure and  limit  of  the  plaintiff's  recovery.  But  if  the  defendant 
elects  to  rely  on  the  settlement,  he  must  take  it  subject  to  the 
right  of  the  plaintiff  to  recover  back,  not  only  the  $60  usurious 
interest,  but  also  the  $40  usurious  interest  which  the  plaintiff 
paid  him  by  crediting  him  that  sum  in  the  settlement    It  it 
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suggested  in  argument  that  as  to  the  $40,  the  settlement  was  in 
effect  a  compromise  of  a  disputed  claim,  and,  therefore,  a  bar  to 
any  action  to  recover  it  back.  At  the  time  of  the  settlement, 
there  was  some  dispute  as  to  the  amount  of  usurious  interest 
which  the  plaintiff  originally  agreed  to  pay,  and  the  plaintiff 
yielded  to  the  defendant's  claim  in  that  respect,  but  there  was  no 
dispute  but  that  the  $40  was  for  usurious  interest,  and  that  it  was 
claimed  and  allowed  as  such.  The  defendant  insists  that  it  ap- 
pears by  the  finding  of  the  referee,  that  by  the  settlement,  the 
$58,  if  paid,  was  understood  by  the  parties  to  settle  everything 
between  them ;  and  that  the  settlement  should  have  effect  accord- 
ing to  the  intent  of  the  parties,  and,  therefore,  bar  any  claim  of 
the  plaintiff  to  recover  back  either  the  $40  or  the  $60,  although 
the  $60  was  not  mentioned  or  alluded  to  in  the  settlement.  But 
there  is  nothing  in  the  case  to  show  an  accord  and  satisfaction  or 
re-payment  of  the  $60  usury  to  the  plaintiff;  and  the  receiving  of 
usury  being  unlawful,  the  plaintiff  can  recover  back  what  usury 
he  had  paid  before  the  settlement,  notwitstanding  such  mutual 
intent  of  the  parties  to  the  contract  at  the  time  of  the  settlement. 
In  this  view  of  the  effect  of  the  settlement  the  defendant  objects 
to  being  bound  by  it.  The  settlement  is  to  be  laid  out  of  the 
case,  and  the  $40  claim  thereby  is  rendered  of  no  account.  The 
rights  of  the  parties  must  depend  on  the  open  accounts  presented 
by  them,  and  adjusted  by  the  referee.  The  referee,  in  arriving 
At  the  result  on  this  basis,  properly  allowed  to  the  plaintiff  the 
item  of  $60  in  his  account  for  usury  paid  by  him  to  the  defendant 

t>efore  the  settlement. 

Judgment  of  the  county  ccurt  for  the  largest  sum  is  reversed, 

&nd  judgment  for  the  plaintiff  for  $189.48,  with  interest  since  the 

date  of  the  judgment  in  the  county  court. 


80 
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Royal  Tuel  v.  Homer  Weston. 
Master  and  Servant. 

Defendant  put  a  bag  containing  barley  into  his  wagon  tinder  his  shed.  In  two  or 
three  days  thereafter,  his  hired  servant  took  the  bag  from  the  wagon,  supposing  it 
to  contain  oats,  and  carried  it  to  a  place  where  he  was  drawing  logs  for  hi* 
master,  to  feed  his  horses  with  its  contents.  Finding  his  mistake,  the  servant  fed 
some  of  the  barley,  and  then  put  an  iron  bolt  that  he  had  been  using  as  a  device 
pin,  into  the  bag,  and  carried  the  bag  home  and  pat  it  into  the  wagon  where  he 
found  it,  with  the  barley  and  bolt  in  it,  without  informing  his  master  of  what  be 
had  done.  Soon  after,  the  defendant,  not  knowing  what  his  servant  had  done,  nor 
that  the  bolt  was  in  the  bag,  filled  the  bag  with  ears  of  corn,  and  carried  the  com 
to  plaintiff's  mill,  to  be  ground,  and  in  grinding,  the  bolt  got  into  the  corn-cracker 
and  injured  it.    Held,  that  defendant  was  liable  for  the  carelessness  of  his  servant 

Case.  The  declaration  alleged  that  defendant  carried  a  quan- 
tity of  corn  on  the  cob  to  plaintiff's  mill,  to  be  ground,  and  that. 
by  the  fault  and  neglect  of  defendant,  there  was  an  iron  bolt  hid- 
den therein,  whereby,  when  said  corn  was  being  ground,  the 
plaintiffs  corn-cracker  was  greatly  damaged,  and  plaintiff  thereby 
deprived  of  receiving  tolls,  <fec.  Plea,  the  general  issue,  and  trial 
by  jury,  May  term,  1873,  Barrett,  J.,  presiding. 

The  plaintiff  gave  evidence  tending  to  prove  the  declaration. 
The  defendant  showed  that  he  was  a  farmer  in  Weathersfield,  and 
had  put  some  barley  into  a  bag,  to  sow  ;  that  after  he  had  sowed 
what  he  desired,  there  was  a  little  left  in  the  bag,  which  he  pot 
into  a  wagon  under  his  shed  ;  that  two  or  three  days  after,  he 
took  said  bag  with  the  barley  in  it,  from  the  wagon,  not  knowing 
that  it  had  been  meddled  with  since  he  left  it  there,  and  filled  it, 
and  other  bags,  with  corn  on  the  cob,  and  carried  the  corn  to 
plaintiff's  mill  to  be  ground ;  and  that  plaintiff's  son,  who  was  not 
much  used  to  attending  mill,  ground  the  corn  while  plaintiff  was 
at  dinner.  The  defendant  called  his  hired  man  as  a  witness,  who 
testified  that  he  was  at  work  for  the  defendant  by  the  month  at 
the  time  in  question,  and  was  then  drawing  logs  to  Windsor  with 
a  span  of  horses  and  a  wagon ;  that  the  iron  device  pin  was 
broken,  and  he  took  the  iron  bolt  in  question  to  supply  its  place 
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until  he  could  get  a  new  one  made  ;  that  he  was  in  the  habit  of 
putting  oats  into  bags  every  day,  to  carry  to  Windsor  to  feed  his 
horses  with,  and  that  a  few  days  before  the  corn  was  carried  to 
mill,  he  took  the  bag  with  the  barley  in  it,  from  the  wagon  under 
the  shed,  supposing  it  contained  oats,  and  carried  it  to  Windsor, 
and  there  found  his  mistake  when  he  went  to  feed  his  horses,  but 
gave  a  little  of  the  barley  to  his  horses,  and  having  got  a  new 
device  pin,  put  the  iron  bolt  into  the  bag  with  the  barley,  and 
carried  the  bag  home  and  put  it  back  into  the  wagon  under  the 
shed  where  he  found  it,  and  did  not  inform  defendant  about  his 
taking  the  bag  or  putting  the  bolt  into  it,  until  after  the  injury 
complained  of.  There  was  no  evidence  tending  to  show  that 
defendant  had  any  knowledge  of  what  his  hired  man  had  done. 

The  defendant  requested  the  court  to  charge  the  jury,  that  if 
they  found  that  the  hired  man  took  the  bag  and  put  the  iron  into 
it  without  the  knowledge  or  consent  of  the  defendant,  defendant 
would  not  be  liable,  and  was  not  guilty  of  any  want  of  care. 
The  court  refused  to  charge  as  requested,  but  charged  that  if  it 
was  an  act  of  carelessness  on  the  part  of  defendant's  hired  man — 
carelessness  with  reference  to  the  use  to  which  the  bag  would  be 
likely  to  bo  and  was  put  in  carrying  the  corn  to  mill  —to  put  the 
iron  into  the  bag,  and  leave  the  bag  as  he  did,  without  making 
mention  of  it  to  defendant,  defendant  would  be  responsible  for  it, 
and  if  thereby  plaintiff's  mill  was  injured,  plaintiff  was  entitled  to 
recover  therefor ;  that  if  the  jury  failed  to  find  that,  then  they 
would  inquire  whether  it  was  the  exercise  of  such  care  as  men  of 
prudence  ordinarily  exercise  in  such  business,  to  carry  such  a 
grist  to  mill  without  knowing  it  was  clear  of  such  an  iron ;  that 
if  such  care  would  ordinarily  see  to  it  in  such  business,  that  such 
an  iron  was  not  in  the  grist,  then  it  was  carelessness  on  the  part 
of  defendant  to  put  and  carry  the  corn  to  mill  in  a  bag  with  the 
iron  in  it,  and  the  defendant  would  be  responsible  for  the  damage 
done  thereby  to  the  plaintiff's  mill ;  that  the  court  meant  by  the 
term  carelessness,  the  failure  to  exercise  that  kind  of  care  which 
prudent  men  ordinarily  exercise  in  reference  to  the  same  matters 
under  the  same  circumstances.  In  all  other  respects  the  charge 
was  such  fts  the  case  called  for,  and  was  not  excepted  to.    To 
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the  refusal  to  charge  as  requested,  and  to  the  charge  as  recited, 
the  defendant  excepted.     Verdict  for  the  plaintiff. 

Bean  ft  Sawyer,  for  the  defendant,  cited  Scott  v.  The  Mayor  of 
Manchester,  38  Eng.  Law  &  Eq.  477  ;  Steele  v.  South  Eastern  R.  R. 
Co.  32  lb.  366 ;    Wihon  v.  Beverly,  2  N.  H.  548 ;  Church  v.  Mam- 
field,  20  Conn.  284. 

for  the  plaintiff,  cited  1  Parsons  Gont.  38,  62, 87 ; 

2  Greenl.  Ev.  §§  59,  68 ;  Hilliard  Torts,  432  et  seq. ;  Barber  v. 
Britton  ft  ffall,26  Vt.  112;  Hillv.Morey,  26  Vt.178;  LyoniY. 
Martin,  8  A.  &  E.  512 ;  Toles  v.  Brown,  8  Pick.  23. 

The  opinion  of  the  court  was  delivered  by 

Pierpoint,  Ch.  J.     We  think  there  can  be  ncfquestion  that  the 
defendant,  under  the  circumstances  stated  in  the  bill  of  exceptions, 
is  responsible  for  the  consequences  of  the  act  of  his  hired  man  in 
putting  the  iron  bolt  into  the  bag  containing  the  barley.     The 
bolt  had  been  used  by  him  as  a  substitute  for  the  device  pin 
which  had  been  broken.     After  obtaining  a  new  device  pin,  he 
took  out  the  bolt  and  put  it  in  the  bag  with  the  barley,  as  the 
most  convenient  and  safe  method  of  taking  it  home  for  the  defend- 
ant.    In  doing  this,  he  was  acting  within  the  scope  of  his  employ- 
ment, and  in  the  discharge  of  his  duty  to  the  defendant.     When 
the  hired  man  got  home,  he  put  the  bag,  with  the  barley  and  bolt 
in  it,  in  tho  place  from  which  he  took  it,  and  did  not  inform  the 
defendant  that  the  bolt  was  in  the  bag.     Afterwards,  the  defend- 
ant filled  the  bag  with  ears  of  corn,  and  took  the  whole  to  the 
plaintiff's  mill  to  be  ground,  without  knowledge  that  the  bag  con- 
tained the  bolt.     The  defendant  insists,  that  under  the  declaration 
and  the  facts  developed,  he  cannot  be  mode  liable  in  this  case. 
The  declaration  alleges  personal  negligence  on  the  part  of  defend- 
ant in  taking  the  bag  of  grain  to  the  mill  to  be  ground,  containing 
the  bolt.     What  would  have  been  the  effect  under  such  a  declara- 
tion if  the  hired  man  had  put  up  the  corn  and  taken  the  bag  to 
the  mill  for  the  defendant,  it  is  not  necessary  now  to  inquire. 
The  defendant  himself  took  the  grain  to  the  mill.     His  act  wa§ 
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the  direct  cause  of  the  injury  to  the  plaintiff.  For  that  act  he  is 
responsible,  and  he  cannot  shield  himself  from  that  responsibility 
by  showing  that  his  servant  was  negligent  in  not  informing  him 
that  there  was  a  bolt  in  the  bag.  The  injury  resulted  from  the' 
combined  acts  of  the  defendant  and  his  servant,  for  both  of  which 
the  defendant  is  responsible.  We  think  there  was  no  error  in 
the  county  court  in  not  charging  as  requested,  nor  in  the  charge 
as  given. 

Judgment  affirmed . 


Daniel  H.  Wheeler  v.  Daniel  Wheeler's  Estate. 
Cancellation  of  Advancement.     Evidence.      Witness. 

An  advancement  may  be  converted  into  an  absolute  gift  by  the  intestate,  by  surren- 
dering the  evidence  thereof  to  be  cancelled. 

Declarations  of  the  intestate,  that  he  had  given  his  son  something  handsome,  and  if 
he  did  well  for  him,  should  give  him  more  ;  that  he  had  held  a  writing  against  him, 
not  a  note,  bnt  had  made  him  a  present  of  it ;  and  that  he  had  had  claims  against 
him,  but  had  none  then,  in  the  absence  of  any  proof  that  he  had  given  his 
son  anything  else,  or  had  held  any  other  paper  or  claim  against  him,— are  evidence 
tending  to  show  the  surrender  by  the  intestate  of  a  receipt  evidencing  an  advance- 
ment to  the  son. 

Such  declarations,  being  made  by  a  deceased  person  against  his  right  and  interest,  are 
admissible  against  those  who  claim  under  him  and  in  his  right. 

If  a  wife  be  directly  interested  in  the  event  of  a  suit,  although  she  be  not  a  party  to 
the  record,  her  husband  is  not  a  competent  witness  in  the  cause. 

The  intestate's  widow  had  testified  that  on  a  certain  occasion,  her  husband  surren- 
dered a  receipt  to  the  plaintiff  that  evidenced  an  advancement  to  him,  to  be 
cancelled.  To  impeach  her  testimony,  the  defendant  offered  to  show  that  subse- 
quently, the  intestate  said  certain  things  in  the  presence  and  hearing  of  his  wife, 
tending  to  show  that  he  had  not  surrendered  the  receipt.    Held,  not  admissible. 

Appeal  from  a  decree  of  the  probate  court  for  the  district  of 
Windsor,  charging  the  plaintiff,  a  son  of  the  intestate,  with  an 
advancement  of  $2,000  towards  his  share  of  his  father's  estate. 
Trial  by  jury,  May  term,  1873,  Barrett,  J.,  presiding,  and  ver- 
dict for  the  plaintiff. 

The  issue  raised  and  tried  was,  whether  the  intestate  cancelled 
and  annulled  said  advancement  in  his  lifetime.    The  intestate 
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died  od  April  10,  1870,  leaving  Mary  Wheeler,  his  widow,  and 
Peter  P.  and  Daniel  H.,  his  sons,  and  Mary  Lonisa  Merrill,  wife 
of  Bailey  W.  Merrill,  his  daughter.  On  the  12th  of  February, 
1848,  the  intestate  gave  the  plaintiff  $2,000  as  an  advancement, 
and  took  the  plaintiff's  receipt  therefor  of  that  date,  whereby  the 
plaintiff  acknowledged  the  receipt  thereof  "  towards  my  portion." 
The  plaintiff  introduced  the  deposition  of  the  said  Mary  Wheeler, 
who  testified  that  she  knew  her  husband  had  a  receipt  against  the 
plaintiff  for  $2,000,  given  for  money  as  she  supposed  ;  that  her 
husband  gave  the  receipt  up  to  the  plaintiff  some  fourteen  or  fif- 
teen years  before,  at  their  house  in  Cavendish  ;  that  the  plaintiff 
read  the  receipt  at  the  time,  and  she  thought  she  did,  and  that 
plaintiff  burned  it  by  his  father's  direction.  The  defendant 
objected  to  the  introduction  of  this  deposition,  on  the  ground  of 
its  incompetency  to  annul  said  advancement ;  but  the  court  over- 
ruled the  objection,  and  admitted  the  deposition  ;  to  which  the 
defendant  excepted.  The  plaintiff  introduced  one  Chase  as  a 
witness,  whose  testimony  tended  to  show  that  in  1859,  the  intes- 
tate told  him  that  the  plaintiff  had  been  very  kind  to  him ;  that 
he  depended  on  plaintiff  to  assist  him  ;  that  ho  had  given  plaintiff 
something  handsome,  and  should  give  him  more  if  he  did  well  for 
him.  The  plaintiff  also  introduced  one  Dutton  as  a  wituess,  whose 
testimony  tended  to  show  that  when  at  work  for  the  intestate  in 
1856,  intestate  told  him  he  had  advanced  some  money  to  his  chil- 
dren and  taken  a  writing  for  it,  not  a  note  ;  that  the  plaintiff  was 
a  good  boy,  and  he  depended  on  him  for  help  ;  that  in  1868,  in- 
testate told  witness  he  had  made  plaintiff  a  present  of  the  writing 
he  had  against  him,  the  one  of  which  he  spoke  when  witness  was 
at  work  for  him.  The  plaintiff  also  introduced  one  Bates  and 
one  Pratt  as  witnesses,  whose  testimony  tended  to  show  that  the 
intestate  told  them  in  1865  that  he  was  going  to  do  well  by  the 
plaintiff ;  that  he  supposed  he  had  a  right  to  give  plaintiff  his 
farm  ;  that  he  onco  had  claims  against  plaintiff,  .but  had  none 
then.  The  plaintiff  introduced  other  witnesses  whose  testimony 
tended  to  show  similar  statements  of  the  intestate.  The  defend- 
ant objected  to  all  the  testimony  thus  introduced,  but  the  court 
overruled  the  objection,  and  admitted  the  testimony ;  to  which 
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defendant  excepted.  Mrs.  Merrill  was  a  witness  for  the  defend- 
ant. The  defendant  offered  her  husband  as  a  witness,  to  whom 
the  plaintiff  objected,  and  the  court  excluded  him  ;  to  which  the 
defendant  excepted.  For  the  purpose  of  impeaching  the  testi- 
mony of  Mary  Wheeler,  the  defendant  offered  to  show  by  one 
Gilson,  that  the  intestate  told  him  in  1869,  in  presence  and  hear- 
ing of  the  said  Mary,  that  he  had  given  his  two  sons  $2,000  each, 
towards  their  portion  of  his  estate,  and  then  held  their  receipts 
for  the  same,  and  that  he  intended  his  children  shonld  share 
equally  in  his  property.  The  plaintiff  objected  to  the  testimony, 
and  the  court  excluded  it ;  to  which  the  defendant  excepted. 

Luther  Adams  and  Walker  ft  Q-oddard,  for  the  defendant. 

It  is  claimed  in  behalf  of  the  estate,  that  no  evidence  was 
admissible  on  the  part  of  the  appellant,  unless  it  tended  to  prove 
an  intent  of  the  intestate  to  change  the  character  of  the  $2,000 
from  an  advancement  to  an  absolute  gift,  if  it  be  conceded  that 
the  intestate  had  the  legal  right  to  do  so,  which  may  be  questioned. 
After  he  had  once  made  the  advancement,  he  could  not  recall  or 
avoid  it.  2  Red.  Wills,  908  ;  Gilbert  v.  Withered  2  Sim.  &  S. 
254 ;  Clark  v.  Warner,  6  Conn.  360.  The  testimony  of  Chase, 
Bates,  and  Pratt,  had  no  tendency  to  prove  that  the  intestate 
intended  to  give  up  said  receipt,  and  change  the  character  of  it 
from  a  qualified  gift  to  an  absolute  one.  The  admission  of  such 
a  class  of  testimony  would  be  very  apt  to  mislead  a  jury.  1 
Greenl.  Ev.  §  448  ;  Hatch  v.  Straight,  3  Conn.  34. 

The  testimony  of  Gilson  was  clearly  admissible  for  the  pur- 
pose for  which  it  was  offered.  2  Phil.  Ev.  262  ;  Downer  et.  aL  v. 
Dana  et  al.  19  Vt.  338 ;  Robinson  v.  Hutchinson  and  wife,  31 
Vt.  443  ;  Lindsay  and  wife  v.  Danville,  45  Vt.  72. 

Was  not  Merrill  a  competent  witness  ?  His  wife  is  not,  tech- 
nically, a  party  to  this  suit,  although  interested.  Lindsay  v. 
Danville,  supra;  Railway  Co.  v.  Lincoln* s  Est.  29  Vt.  206  ;  Rob- 
inson v.  Hutchinson,  supra  ;  Carpenter  v.  Moore  el  als.  43  Vt. 
392 ;  Acts  of  1863,  p.  20. 

J.  F.  Dean  and  T.  0.  Seaver,  for  the  plaintiff. 
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The  objection'  made  to  the  deposition  of  Mary  Wheeler,  is,  that 
being  the  widow  of  the  intestate,  she  is  an  incompetent  witness. 
This  objection  is  not  well  founded.  Her  interest  in  the  estate,  or 
in  this  suit,  works  in  her  no  disqualification  as  a  witness.  Gen. 
Sts.  ch.  36,  §  24.  The  fact  of  coverture  that  once  existed  between 
the  deponent  and  the  intestate,  does  not  render  the  deposition 
inadmissible,  inasmuch  as  it  does  not  involve  the  disclosure  of 
matters  of  confidence  between  husband  and  wife,  nor  of  transac- 
tions affecting  the  character  of  the  husband.  1  Greenl.  Ev.  §  338 ; 
Williams  v.  Baldwin,  7  Vt.  503 ;  Edgell  v.  Bennett,  7  Vt.  534 ; 
Smith  v.  Potter,  27  Vt.  304 ;  Clements  v.  Marston,  52  N.  H.  31. 
The  testimony  of  Chase,  Button,  and  Pratt,  was  as  to  declarations 
and  statements  of  the  intestate  made  against  his  interest,  and 
tended  to  support  the  plaintiff's  claim.  The  whole  current  of 
authorities  is  in  favor  of  the  admission  of  this  class  of  testimony, 
whether  these  declarations  are  to  be  regarded  as  those  of  a  party 
to  the  suit,  or  of  a  third  person.  1  Phil.  Ev.  300,  402;  Stark. 
Ev.  50,  64,  65  ;  Higham  £  wife  v.  Ridgway,  10  East,  109. 

The  court  properly  excluded  Merrill.  Cart  v.  Cornell,  4  Vt. 
116 :  Stark.  Ev.  39,  188 ;  4  T.  R.  678  ;  Crane  v.  Crane,  33  Vt 
15, 20 ;  Carpenter,  ezr.  v.  Moore  et  ah.  43  Vt.  392.  The  testimony 
of  Gilson  was  properly  excluded.  It  had  no  tendency  to  impeach 
Mrs.  Wheeler.  It  was  an  offer  to  prove  the  declarations  of  the 
intestate  made  in  his  interest,  and  with  reference  to  the  subject- 
matter  of  this  suit,  and  is  therefore  inadmissible. 

The  opinion  of  the  court  was  delivered  by 

Boss,  J.  The  statute  in  relation  to  advancements  (Gen.  Sts. 
ch.  56,  §§  12,  13,)  declares  what  shall  be  evidence  of  an  advance- 
ment, and  excludes  all  other  evidence.  This  has  become  the 
settled  doctrine  in  this  state.  Newell  v.  Newell,  13  Vt.  33; 
Brown  v.  Brown,  16  Vt.  197 ;  Heirs  of  Adams  v.  Adams,  22 
Vt.  51 ;  Weatherhead  et  al.  v.  Field,  admr.  26  Vt.  665.  Hence, 
with  us,  the  law  presumes  that  property  given  by  an  intestate  to 
an  heir,  is  an  absolute  gift,  unless  the  intention  of  the  intestate  to 
have  it  charged  to  said  heir  as  an  advancement,  is  evidenced  in 
one  of  the  four  ways  named  in  the  statute.    By  the  pleadings,  it 
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is  conceded  that  the  intestate,  Feb.  12,  1848,  delivered  to  the 
appellant,  his  son,  92,000  by  way  of  advancement  towards  the 
son's  portion,  and  took  from  the  son  a  receipt  of  that  date,  in 
wbioh  the  son  acknowledged  he  had  received  of  the  intestate  that 
sum  towards  his  portion.  The  $2,000  thus  became  properly  evi- 
denced as  an  advancement  to  be  charged  to  the  appellant  in  the 
distribution  of  the  estate  of  his  father.  The  issue  made  by  the 
pleadings  and  tried  by  the  court  below,  is,  whether  the  father 
subsequently  delivered  this  receipt  to  the  appellant,  and  relin- 
quished his  right  to  have  the  §2,000  charged  to  the  appellant  as 
an  advancement.  This  issue  has  been  found  by  the  jury  in  favor 
of  the  appellant.  The  only  questions  reserved  are  in  regard  to 
the  competency  of  the  evidence  on  which  the  jury  have  found  this 
issue.  AH  the  appellant's  evidence  on  which  this  issue  was 
established  in  his  favor,  was  admitted  against  the  exception  of 
the  estate.  The  testimony  of  Mary  Wheeler,  in  substance,  was, 
that  on  a  certain  occasion  the  intestate  surrendered  the  receipt  to 
die  appellant,  and  ordered  it  burned,  and  it  was  burned.  It  is 
not  claimed  that  she  was  disqualified  as  a  witness  because  she 
was  the  wife  of  the  intestate  at  the  time  the  transaction  transpired 
to  whiqh  she  testified ;  nor  that  her  testimony  did  not  tend  to 
establish  the  issue  made  by  the  pleadings.  But  it  is  claimed  that 
a  surrender  and  cancellation  of  the  receipt,  could  not,  if  made  as 
testified  to,  change  the  $2,000  from  an  advancement  to  an  abso- 
lute gift.  In  short,  it  is  claimed  that  the  intestate  could  not  by 
any  act  thort  of  a  will  executed  in  due  form,  change  what  he  had 
onoe  delivered  and  properly  evidenced  as  an  advancement,  to  an 
absolute  gift.  In  support  of  this,  it  is  urged  that  when  a  man 
has  once  delivered  property  in  such  a  manner  that  it  has  become 
an  advancement  towards,  or  in  satisfaction  of,  the  share  which  the 
receiver,  as  heir,  would  be  entitled  to  receive  from  the  estate  of 
the  giver,  the  giver  has  parted  with  all  beneficial  interest  in  the 
property  which  he  has  or  can  have  in  his  lifetime ;  that  he  cannot 
recall  the  same  from  the  heir,  nor  charge  the  heir  with  the  use  of 
the  property ;  that  the  only  right  remaining  in  the  ancestor,  is 
that  of  having  the  properly  thus  delivered,  reckoned  towards,  or 
81 
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in  satisfaction  of,  the  heir's  share  in  the  distribution  of  his  estate ; 
that  to  allow  a  man  to  surrender  or  cancel  this  right,  which 
pertains  solely  to  the  distribution  of  his  estate  after  his  decease, 
in  any  other  way  than  by  a  duly  executed  will,  is  contrary  to  the 
policy  and  intent  of  the  statute  in  regard  to  the  disposition  of 
property  by  will.  This  view  at  first  appears  to  have  some  plausi- 
bility. It  must  be  conceded  that  when  a  man  delivers  property 
in  such  a  manner  that  it  becomes  an  advancement,  he  parts  with 
all  beneficial  interest  in  it,  and  only  retains  the  right  to  have  it 
reckoned  in  the  distribution  of  his  estate  towards,  or  in  satis- 
faction of,  that  portion  of  his  estate  which  the  heir  would  be 
entitled  to.  It  is,  also,  clearly  against  the  statute  in  regard  to 
the  disposition  of  property  by  will,  to  allow  a  person  to  direci  or 
control  the  distribution  of  his  estate  in  any  other  way  than  by  s 
legally  executed  will. 

The  fallacy  of  this  view  lies  in  treating  property  thus  advanced. 
as  a  part  of  a  man's  estate  before  his  death.  A  man's  estate  is 
what  he  leaves  at  his  decease.  During  his  life,  a  man  may  dis- 
pose of  his  property  as  he  pleases.  If  he  make  an  absolute  gift, 
it  will  very  likely  affect  the  amount  which  he  will  leave  to  consti- 
tute his  estate.  Tet  he  has  a  right  while  living,  to  deliver  property 
as  an  absolute  gift.  By  the  delivery  of  property  as  an  advancement, 
and  the  surrender  or  cancellation  of  his  right  to  have  the  property 
so  delivered,  reckoned  as  an  advancement,  the  owner  accomplishes 
by  two  acts  what  he  may  accomplish  by  one  act  in  delivering  the 
same  property  as  an  absolute  gift.  As  the  whole  necessarily  includes 
all  its  parts,  the  right  to  make  a  gift  includes  and  carries  with  it 
the  right  to  deliver  property  as  an  advancement,  and  then  to  dis- 
charge the  advancement.  It  can  make  no  difference  in  law, 
whether  the  giver  accomplishes  the  same  thing  by  two  acts  or  by 
one  act.  The  result  arrived  at  is  the  bamo.  The  two  acts  no 
more  contravene  the  policy  of  the  law  in  regard  to  a  man's  con* 
trolling  the  distribution  of  his  property  after  his  decease,  than  the 
one.  A  man  who  discharges  an  advancement  in  his  lifetime,  af- 
fects, it  may  be,  incidentally,  the  distribution  of  the  property  he 
may  leave  at  his  decease  ;  but  no  more  so,  and  in  much  the  same 
way,  he  affects  it  when  he  makes  an  absolute  gift.     He  does  not 
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in  such  a  case  direct  or  control  the  distribution  of  the  property 
which  he  leaves  at  his  decease.  This  he  can  do  only  by  a  legally 
executed  will.  He  simply  withdraws  what  he  has  once  delivered 
as  an  advancement,  from  being  reckoned  as  a  part  of  his  estate 
in  the  distribution  thereof,  the  same  as  he  does  when  he  makes 
an  absolute  gift.  The  right  to  have  the  property  delivered,  reck- 
oned as  an  advancement,  is  his  right,  and  not  the  right  of  those 
who  may  prove  to  be  his  heirs.  It  is  a  right  he  has  retained  to 
himself  in  the  property  delivered,  as  against  the  receiver  of  the 
property.  Its  surrender  or  cancellation  may  have  the  effect  to 
lessen  the  shares  of  other  heirs,  but  no  more  so  than  an  absolute 
gift  of  the  same  property.  He  may  discharge  this  right  in  the 
same  way  he  may  any  other  right  which  pertains  to  him  personally. 
The  counsel  for  tho  estate  has  called  our  attention  to  no  decided 
case  which  supports  the  view  he  urges  upon  us.  Only  two  cases 
have  come  under  oar  notice  in  which  evidence  has  been  received 
tending  to  show  that  the  intestate  had  attempted  to  change  an 
advancement  to  a  gift.  In  Clark  v.  Warner,  6  Conn.  355,  the 
intestate  had  charged  to  some  of  his  children  various  articles 
towards  their  respective  portions.  To  the  appellant  the  charge 
was  as  follows:  "Salisbury,  January,  1803.  Nathaniel  Clark, 
my  son,  Dr.  The  following  articles  that  may  be  charged,  are  to 
go  towards  his  portion."  Then  followed  the  charges.  In  the 
opposite  column  the  intestate  had  written :  "  Salisbury,  January, 
1828.  To  the  contrary  by  a  gift,  I  balance  my  son,  Nathaniel  G. 
Clark's  account.  N.  Clark."  Similar  charges  and  entries 
were  made  against  his  other  children.  The  court  say:  "If  the 
entries  are  to  receive  their  greatest  effect,  they  would  have  the 
effect  only  of  a  gift  by  the  father  to  these  children ;  and  in  that 
view,  according  to  the  doctrine  of  this  court  in  Hatch  et  aL  v. 
Straight,  3  Conn.  31,  they  must  be  deemed  advancements.  *  * 
*  *  Had  the  deceased  explicitly  declared  that  they  were  not 
to  be  deemed  advancements,  or  part  portion,  the  case  might  have 
been  different.  But  his  entries  are  not  to  this  effect.  They  seem 
to  me  merely  to  pursue  his  intentions,  expressed  when  he  made 
the  charges.  They  were  not  to  stand  against  the  children  as 
debts,  but  as  gifts,  and    gifts,  too,  towards  their  portions." 
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By  this  extract  from  the  opinion,  it  is  apparent  that  all  gifts 
which  at  common  law  would  be  advancements  ia  that  stale,  were 
presumed  to  have  been  made  as  advancements,  if  nothing  more 
was  shown,  though  the  intention  of  the  intestate,  if  made  kaowa 
to  the  contrary,  would  control.  The  right  of  the  intestate  to 
change  advancements  to  gifts  that  could  not  be  reckoned  as  ad- 
vancements, was  assumed,  and  not  raised  or  discussed  in  the  case 
In  Gilbert  v.  Withered  2  Sim.  A  S.  254,  the  father  had  ad- 
vanced his  son  £  10,000,  to  go  into  business  with,  aad  taken  his 
note  therefor.  The  son  made  payments  on  the  note,  became  in- 
volved in  the  business,  and  the  father  took  the  property  and 
assumed  the  debts.  The  son  had  continued  in  the  business  at  the 
request  of  his  father,  against  his  own  wishes.  The  son  claimed 
that  the  father  was  to  surrender  the  note  if  he  did  not  get  pay  on 
it  out  of  the  property  which  he  passed  over  to  him.  Subsequently 
the  son  had,  in  writing,  stated  and  acknowledged  that  a  certain 
sum  was  due  on  the  note  to  his  father.  The  father,  a  few  days 
before  his  decease,  when  the  son  was  not  present,  had  the  note 
burned.  The  son  claimed  that  this  act  extinguished  it  as  a  debt 
and  as  an  advancement.  The  court  held  that  though  the  de- 
struction of  the  note  by  the  father  discharged  the  debt,  yet,  under 
the  statute  22  A  28  Charles,  relating  to  the  distribution  of  es- 
tates, the  amount  acknowledged  due  by  the  son,  remained  aa  ad- 
vancement. The  only  thing  considered  by  the  court  was,  the 
effect  of  the  destruction  of  the  note,  and  not  the  right  of  the 
father  to  change  an  advancement  to  a  gift  that  could  not  be  reck- 
oned as  an  advancement.  By  the  statutes  under  which  these  de- 
cisions were  made,  all  gifts  by  the  father  to  a  child,  made  towards 
the  establishment  of  the  child  in  life,  if  nothing  were  shown  to  the 
contrary,  were  presumed  to  have  been  made  as  advancements 
towards,  or  in  satisfaction  of,  the  child's  portion  in  the  father's 
estate.  By  our  statute,  as  we  have  seen,  such  is  not  the  presump- 
tion of  law,  unless  the  gift  is  evidenced  as  an  adraoeeweot  ia  oat 
of  the  ways  named  in  the  statute.  Hence  the  Above-named  decis- 
ions would  not  be  entirely  applicable  here,  nor  do  they  sastain 
the  viow  urged  by  the  counsel  for  the  estate.  We  think  theft 
was  no  error  in  the  admission  of  the  testimony  of  Mary  Wheeler. 
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The  testimony  of  the  other  witnesses  is  claimed  to  have  been 
inadmissible  on  two  other  grounds :  first,  that  the  declarations  of 
the  intestate,  testified  to  by  the  witnesses,  if  made,  do  not  neces- 
sarily relate  to  the  surrender  and  cancellation  of  the  receipt. 
Although  the  intestate  did  not  say  that  he  had  had  a  receipt 
against  the  appellant  and  had  surrendered  it,  he  did  say  in  sub- 
stance to  one,  that  he  had  given  the  appellant  something  hand- 
some, and  if  he  did  well  for  him,  he  should  give  him  more ;  to 
another,  that  he  had  held  a  writing — not  a  note— against  the  ap- 
pellant, and  had  made  the  appellant  a  present  of  it ;  and  to  the 
others,  that  he  had  held  claims  against  the  appellant,  but  had 
none  then,  tn  the  absence  of  all  testimony  tending  to  show  that 
the  intestate  had  ever  given  any  other  thing  to  the  appellant,  or 
had  held  any  other  writing  or  claim  against  him,  we  think  these 
declarations,  in  connection  with  the  circumstances  under  which 
they  were  made,  may  be  said  to  refer  fairly  to  the  matter  in  issue 
between  the  parties,  and  admissible  so  far  as  the  objection  rests 
upon  this  ground. 

The  second  ground  of  objection  to  this  testimony  is,  that  these 
declarations  are  hearsay,  and  for  that  reason  inadmissible.  Hear- 
say testimony  is  sometimes  admissible.  The  declarations  of 
deceased  persons  made  against  their  interest  or  right,  are  ad- 
missible against  those  who  claim  in  the  interest  or  right  of  such 
deceased  persons.  2  Saund.  PI.  &  Ev.  55?  ;  lnot  v.  Finoh  it  al. 
1  Taunt.  139.  In  1  Green  1.  Ev.  §  189,  it  is  said:  "The  admis- 
sions of  one  person  are  also  evidenoe  against  another,  in  respect 
of  privity  between  them.  *  *  *  When  the  party,  by  his  admissions, 
has  qualified  his  own  right,  and  another  claims  to  succeed  him  as 
heir,  executor,  or  the  like,  he  succeeds  only  to  the  right  as  thas 
qualified  at  the  time  when  his  title  commenced  ;  and  the  admis- 
sions are  roeeivable  in  evidence  against  the  representative,  in  the 
same  manner  they  would  have  been  against  the  party  represented." 
In  lnot  v.  Finch  e&  «{.,  supra,  the  action  was  trespass  for  taking 
three  mares,  the  property  of  the  plaintiff,  and  converting  diem  to 
the  use  of  the  defendants.  The  defendants  justified  under  a 
heriat  tuntom,  and  the  question  was,  whether  one  Alice  Watson, 
the  tenant,  was  possessed  of  the  mares  at  the  time  of  her  death. 
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It  was  conceded  they  had  been  her  property,  bat  the  plaintiff 
claimed  she  had  transferred  them  to  him  before  her  death,  and  to 
prove  this,  he  offered  to  show  that  Mrs.  Watson  had  stated  that 
she  had  given  up  her  farm  and  stock  to  him.     This  evidence  was 
excluded,  because  the  declarations  accompanied  no  act  done  by 
the  deceased  in  regard  to  the  property  claimed  to  have  been  trans- 
ferred.     For  the  exclusion  of  this  evidence,  a  new  trial  was 
granted.     Lord  Mansfield,  Gh.  J.,  says :  "  Had  this  been  an  ac- 
tion between  Mrs.  Watson  and  the  present  plaintiff,  her  acknowl- 
edgment that  the  property  belonged  to  him  might  clearly  have 
been  given  in  evidence.     It  ought,  therefore,  to  have  been  re- 
ceived in  the  present  instance,  because  the  right  of  the  lord  of  the 
manor  depended  upon  her  title."     In  the  case  at  bar,  the  admin- 
istrator and  the  other  heirs,  in  regard  to  the  $2,000,  stand  in  the 
right  of  the  intestate.     In  his  right  they  claim  this  $2,000  is  to  be 
reckoned  as  a  part  of  the  intestate's  estate,  in  the  distribution 
thereof,  and  as  a  charge  to  that  amount  upon  the  plaintiff's  share 
in  the  estate.     The  question  is,  had  the  intestate  at  his  decease 
the  right  to  have  this  $2,000  so  reckoned  and  treated  ?    His  dec- 
larations tending  to  show  that  he  had  no  such  right,  we  think,  on 
these  authorities,  were  admissible  as  against  the  administrator, 
and  as  against  the  other  heirs  whose  interests  the  administrator  in 
this  suit  represents,  who  all  stand  in  the  right  of  the  intestate. 
-     Mrs.  Mary  Louisa  Merrill  is  one  of  the  heirs  of  the  intestate, 
and  as  such,  though  not  a  party  of  record,  is  directly  interested 
in  the  result  of  this  suit.     If  tho  plaintiff  is  charged  with  the 
$2,000  as  au  advancement,   hor  share    of  the  estate    will  be 
increased.     If  the  plaintiff  is  not  so  charged,  her  share  will  be 
proportionately  less.     Her  interests  being  thus  directly  affected 
by  the  result  of  this  suit,  her  husband,  Bailey  W.  Merrill,  was 
properly  excluded  from  testifying.     Carpenter  et  ux.  v.  Moore 
et  ah.  43  Vt.  392. 

If  the  intestate  made  the  declarations  which  the  defendant 
offered  to  show  by  Josiah  Oilson,  in  the  presence  and  hearing  of 
Marv  Wheeler,  it  was  not  a  declaration  which  affected  her  interest 
in  any  manner.  Hence  she  was  not  called  upon  either  to  admit 
or  deny  it.     She  might  or  might  not  have  been  inclined  to  have 
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corrected  the  statement  offered  to  be  shown,  if  made  by  the 
intestate  in  her  hearing.  She  was  under  no  duty  to  do  so,  to 
protect  any  right  pertaining  to  her.  Her  duty  to  her  husband 
would  have  been  quite  as  well  discharged  by  calling  his  attention 
in  private  to  any  misstatements  he  had  made,  as  to  have  done  so 
before  a  stranger  who  had  no  interest  or  right  to  know  how  the 
fact  was.  As  this  testimony  was  offered  only  to  impeach  Mrs. 
Wheeler  as  a  witness,  it  was  properly  excluded. 
Judgment  affirmed. 
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The  Town  of  Baltimore  v.  The  Town  of  Chester. 

Pauper. 

Real  estate  held  jure  uxoris,  is  not  held  in  the  husband's  own  right,  as  our 
now  are,  within  the  meaning  of  the  fourth  subdivision  of  §  1,  ch.  19,  of  the  Gem. 
Sts.,  which  provides  that  every  person  of  fall  age,  who  shall  reside  in  any  town  m 
this  state,  and  whose  ratable  estate  held  in  hit  own  right,  the  percentage  of  tbt 
value  of  which,  besides  his  poll,  shall  be  set  in  the  list  of  such  town  at  the  sum  of 
three  dollars  or  upwards,  for  five  years  in  succession,  shall  thereby  gain  a  settle- 
ment in  such  town. 

This  was  an  appeal  from  an  order  of  removal  of  one  Daniel 
Locke,  a  pauper,  from  Baltimore  to  Chester.  The  following  facts 
were  agreed  upon : 

"  The  pauper,  some  twelve  years  ago,  being  then  of  full  age, 
removed  to  Chester,  and  married  a  woman  who  owned  real  estate 
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in  Chester  in  her  own  right  in  fee  simple  ;  and  from  the  time  of 
the  marriage  the  pauper  and  his  wife  resided  in  Chester,  on  said 
estate,  managing  it  themselves.  The  percentage  of  the  value  of 
said  estate,  besides  the  pauper's  poll,  was  set  in  the  list  of  said 
town  to  said  pauper,  at  the  sum  of  upwards  of  three  dollars  for 
five  years  and  more  in  succession,  and  he  paid  the  taxes  thereon. 
The  pauper  and  his  wife  resided  in  Chester  for  more  than  ten 
years  from  their  marriage,  when  the  wife  died.  The  pauper,  after 
his  wife's  death,  removed  to  Baltimore,  and  became  chargeable  to 
Baltimore  as  a  pauper.  The  only  question  in  the  case  is,  did  the 
pauper  hold  said  real  estate  in  his  own  right,  within  the  purview 
of  ch.  19,  §  1,  division  4,  of  the  Gen.  Sts.  The  pauper  never 
had  any  settlement  in  this  state,  unless  he  acquired  one  in  Chester 
as  above  stated.  The  pauper  had  no  other  interest  in  said  estate 
except  what  he  acquired  by  virtue  of  the  marriage." 

Upon  the  foregoing  facts,  the  court,  at  the  December  term, 
1874,  Barrett,  J.,  presiding,  rendered  judgment,  pro  forma,  that 
the  pauper  was  unduly  removed  ;  to  which  the  plaintiff  excepted. 

Wm.  M.  Pingry,  for  the  plaintiff. 

By  the  marriage,  Locke,  the  pauper,  acquired  an  estate  of 
freehold  in  his  wife's  real  estate,  for  the  joint  lives  of  himself  and 
wife  ;  which  estate,  during  its  existence,  he  held  in  his  own  right. 
Slade's  Sts.  ch.  28,  §3;  Rev.  Sts.  ch.  42,  §15;  Mattocks  v. 
Stearns  and  wife,  9  Vt.  326,  335  ;  Hyde  v.  Barney,  17  Vt.  280. 

Luther  Adams,  for  the  defendant. 

This  case  presents  only  one  question,  to  wit,  has  the  pauper 
gained  a  legal  settlement  in  the  town  of  Chester,  by  virtue  of  the 
4th  clause  of  §  1,  ch.  19,  of  the  (ien.  Sts  ?  The  defendant  claims 
that  the  pauper  has  not  gained  a  settlement  under  that  clause. 
First.  Because  he  does  not  come  within  its  terms.  Second. 
Because  the  case  is  not  within  the  meaning,  spirit,  and  intent  of 
the  act.  It  has  long  since  been  settled  in  this  state,  that  when 
one  town  undertakes  to  relieve  itself  from  the  support  of  a  pauper, 
and  to  cast  the  burden  upon  some  other  town,  it  must  show  the 
ca.se  within  the  exact  terms  of  the  statute — to  bring  it  within  its 
spirit  and  meaning  is  not  sufficient.  Manchester  v.  Dorset,  14 
Vt.  224.  Similar  language  has  been  used  from  time  to  time,  in 
82 
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these  pauper  cases,  by  many  other  of  our  eminent  judges.  Mid- 
dletown  v.  Poultney,  2  Vt.  437  ;  Wheelock  v.  Lyndon,  6  Vt.  534 ; 
Gastleton  v.  Miner  el  al.  8  Vt.  209 ;  Pawlet  v.  Sandgate,  17  Vt. 
619 ;  Sutton  v.  Burke,  15  Vt.  720 ;  Albany  v.  Derby,  30  Vt. 
718 ;  Wilmington  v.  Somerset,  35  Vt.  232 ;  Jaffrey  v.  Cornish, 
10  N.  H.  505. 

The  statute  says  the  pauper  must  hold  the  estate  set  in  the  list, 
"in  his  own  right."  This  case  finds  that  the  pauper  held  the  es- 
tate set  in  the  list,  in  right  of  his  wife.  Dummerston  v.  Newfane, 
37  Vt.  9 ;  Newfane  v.  Dummerston,  34  Vt.  184. 

The  case  does  not  come  within  the  spirit  and  meaning  of  the 
act.  The  plain  meaning  of  the  act  is,  that  the  person  shall  own 
the  estate  set  in  the  list,  absolutely,  and  a  qualified  ownership 
does  not  meet  the  requirement  of  the  statute. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  The  only  question  involved  in  the  decision  of  this 
case  is,  whether  the  pauper,  Daniel  Locke,  acquired  a  settlement 
in  the  town  of  Chester  by  residing  with  his  wife  on  real  estate  in 
that  town  which  she  owned  in  her  own  right  in  fee  simple,  the 
percentage  value  of  which  was  more  than  three  dollars,  and 
which  was  set  in  the  grand  list  of  said  town  to  the  pauper  more 
than  five  successive  years  prior  to  his  becoming  chargeable  to  the 
plaintiff  town.  Did  such  occupancy  and  ownership  of  the  real 
estate,  and  assessment  of  taxes  thereon,  give  him  a  legal  settle- 
ment in  the  town  of  Chester  under  the  4th  division  of  §1,  ch.  19, 
of  the  Gen.  Sts.  ?  That  division  of  the  statute  reads :  "  Every 
person  of  full  age,  who  shall  reside  in  any  town  in  this  state,  and 
whose  ratable  estate  held  in  his  own  right,  the  percentage  of  the 
value  of  which,  besides  his  poll,  shall  be  set  in  the  list  of  such 
town  at  the  sum  of  three  dollars,  or  upwards,  for  five  years  in 
succession,  shall  thereby  gain  a  settlement  in  such  town."  The 
pauper  had  ratable  estate  set  to  him  in  the  list  five  years  in  suc- 
cession, the  percentage  value  of  which  was  sufficient  to  answer 
the  requirements  of  the  statute.  If  it  was  "  estate  held  in  his 
own  right,"  within  the  meaning  of  the  statute,  he  acquired  a  legal 
settlement  in  the  town  of  Chester.     All  the  right  which  he  had 
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in  or  to  the  estate,  was  that  which  the  law  conferred  upon  him  by 
virtue  of  his  marriage  to  the  owner  of  the  fee  thereof.  By  the 
common  law,  this  relation  gave  him  the  entire  right  to  the  use  of 
his  wife's  real  estate  during  their  joint  lives,  and  if  issue  were 
born  to  them  alive,  there  was  added  the  use  during  the  remainder 
of  his  life,  if  he  should  survive  his  wife.  To  this  extent,  it  was 
an  estate  which  he  held  in  his  own  right,  as  absolutely  as  though 
the  same  had  been  conveyed  by  deed,  so  long  as  the  marriage  re- 
lation subsisted.  He  could  convey  it.  Under  our  former  stat- 
utes, it  could  be  taken  in  satisfaction  of  his  debts.  Only  his 
life  estate  could  be  so  taken  or  conveyed.  Mattocks  v.  Stearns 
£  wife,  9  Vt.  336  ;  Hyde  v.  Barney,  17  Vt.  280.  At  his  de- 
cease, if  she  survived  him,  the  full  estate  reverted  to  her ;  if  she 
did  not  survive  him,  and  there  were  children  born  alive,  to  her 
heirs.  Our  statutes  have  largely  abridged  the  estate  which  the 
husband  takes  in  the  wife's  real  estate  by  virtue  of  the  marriage. 
His  creditors  cannot  now  take  the  husband's  interest  in  the  wife's 
real  estate,  in  satisfaction  of  his  debts,  unless  created  for  neces- 
saries for  the  wife  and  family,  or  for  labor  and  materials  for  its 
cultivation  and  improvement,  and  for  the  satisfaction  of  these  debts, 
only  the  annual  products  can  be  taken.  He  cannot  during  cov- 
erture convey  any  interest  in  her  real  estate  by  his  separate  deed. 
If  he  abandon  her,  or  by  ill  treatment  give  her  cause  to  live  sep- 
arate and  apart  from  him,  she  may  recover  her  real  estate  to  her 
sole  use  and  benefit.  Ch.  71,  Gen.  Sts.  In  short,  for  more  than 
twenty  years  last  past,  it  can  hardly  be  said  that  the  husband  has 
had,  under  the  statutes,  any  separate  estate  in  the  real  estate  of 
his  wife  during  her  life.  What  interest  the  statute  has  left  in 
him,  it  has  placed  in  him  jointly  with  the  wife,  during  her  life,  to 
be  held  and  used  for  their  joint  benefit.  In  §  18,  ch.  71,  the  hus- 
band's interest  in  the  wife's  real  estate  is  spoken  of  as  "  the  in- 
terest of  her  husband  in  her  right."  Is  this  estate,  interest,  or 
right  of  the  husband  in  his  wife's  real  estate,  acquired  by  virtue 
of  the  marriage,  "  estate  held  in  his  own  right,"  within  the  mean- 
ing of  the  statutes  before  quoted  ?  The  defendant  claims  that  it 
is ;  claims  that  this  court  decided  in  Mattocks  v.  Stearns  £  wife, 
and  other  cases,  that  the  husband  "  held  in  his  own  right,"  at 
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common  law,  an  estate  in  the  wife's  land  daring  coverture, 
and  that  the  statutes  have  not  materially  modified  the  char- 
acter of  this  estate.  We  have  no  occasion  to  question  the  sound- 
ness of  those  decisions.  The  statute  under  which  those  decisions 
were  made,  allowed  the  creditor  to  take  on  execution  in  satisfac- 
tion of  a  judgment  debt,  "  all  houses,  lands,  and  tenements  be- 
longing to  "  his  debtor  u  in  his  or  her  own  right  in  fee,  or  for  his 
own  life,  or  the  life  of  another,  paying  no  rents  for  the  same." 
At  that  time,  under  the  common  law,  the  husband  acquired  a  life 
estate  in  the  real  estate  of  his  wife,  by  virtue  of  the  marriage. 
This  estate  he  unquestionably  held  in  his  own  right.  Only  this 
estate  was  taken  in  satisfaction  of  the  execution  against  the  hus- 
band. If  the  creditor,  in  the  levy  and  set-off  on  the  execution, 
could  not  have  separated  the  husband's  life  estate  from  the  rever- 
sion— and  could  have  taken  the  former  only  in  connection  with  the 
latter — can  it  be  doubted  that  the  court  would  have  decided  that 
"  houses,  lands,  and  tenements,"  the  title  to  which  was  in  the 
wife,  did  not  belong  to  the  husband  in  his  own  right  ?  We  think 
not.  For  the  purposes  of  taxation,  the  law  provides  no  method 
by  which  the  husband's  interest  in  the  wife's  real  estate  can  be 
taxed  to  him,  and  her  interest  to  her.  "  The  percentage  of  the 
value  "  is,  theoretically,  the  percentage  of  the  entire  value  of  the 
real  estate.  It  covers  the  percentage  of  the  value  of  both  the 
husband's  interest  and  the  wife's  interest  in  such  estate.  The 
percentage  of  the  value  of  her  interest  in  such  real  estate  may 
be,  and  often  is,  very  large,  compared  with  the  percentage  of  the 
value  of  his  interest.  When  the  percentage  of  the  value  of  the 
interest  of  both  is  three  dollars  or  upwards,  the  percentage  of  the 
value  of  his  interest  may,  and  most  generally  would  be,  bat  a 
small  fraction  of  three  dollars.  For  the  purposes  of  taxation, 
the  wife's  real  estate  is  not,  though  rated  to  him,  ratable  estate 
held  exclusively  in  the  husband's  own  right.  Much  more  fre- 
quently the  larger  value  in  such  estate  is  held  by  the  wife,  and  in 
her  own  right.  The  statute  provisions  for  the  settlement  of  pau- 
pers are  arbitrary,  and  are  to  be  strictly  construed.  We  think 
44  the  percentage  of  the  value  "  spoken  of  in  the  division  of  the 
statute  under  consideration,   where  the  person   rated   with  the 
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estate  owns  less  than  the  entire  interest,  can  be  extended  only  to 
the  percentage  of  the  value  of  such  interest  as  the  person  holds 
in  his  own  right  in  the  property  taxed.  The  settlement,  under 
this  division  of  the  statute,  is  acquired  solely  by  a  property  qual- 
ification. The  minimum  limit  of  such  qualification  is  given  by 
the  statute.  If  we  should  adopt  the  views  of  the  defendant,  a 
property  qualification  very  much  less  in  value,  held  in  his  own 
right,  would  suffice  to  confer  a  settlement  on  a  man  where  the  title 
to  the  real  estate  is  in  his  wife,  than  would  suffice  if  the  title  were 
in  himself.  Such  holding  would  be  consonant  with  neither  the 
language  nor  the  reason  of  the  statute. 
Judgment  affirmed. 


Henry  Godfrey  and  Hazen  Campbell  v.  Chester  Downer, 
Administrator  op  SoLGmon  Downer's  Estate. 

Audita  Querela.      Competency  of  Witness  under  §24,  ch    36, 
Q-en.  Sts.     Proof  of  Judgment.     Evidence.     Conclusievness 

of  Record. 

In  audita  querela  to  set  aside  a  judgment  lor  fraud,  the  judgment  creditor  being 
dead,  the  judgment  debtor  is  not  a  competent  witness. 

In  audita  querela  to  set  aside  a  judgment,  brought  against  the  administrator  of  the 
judgment  creditor,  a  writ  in  favor  of  such  administrator  againHt  the  judgment 
debtor,  declaring  upon  such  judgment,  and  on  file  in  the  court  in  which  the  audita 
is  pending,  is  competent  evidence  against  such  administrator,  to  prove  the  rendition 
of  such  judgment. 

The  record  showed  that  the  intestate  brought  suit  against  the  complainants,  "by 
attachment  of  their  property,  with  notice,"  and  judgment  by  default.  Held,  in 
audita  to  set  aside  the  judgment,  that  the  record  was  not  conclusive,  but  that  want 
of  notice  in  fact  might  be  shown. 

Audita  querela.  The  declaration  alleged  the  recovery  of  a 
judgment  by  the  intestate  against  the  plaintiffs,  by  default,  at 
the  May  term,  1859,  of  Windsor  county  court ;  that  the  writ  in 
said  cause  was  never  served  upon  the  plaintiffs,  or  either  of  them, 
and  that  neither  of  them  ever  had  any  knowledge  of  the  com- 
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mencement  or  pendency  of  said  suit,  and  did  not  appear  therein, 
and  that  no  recognizance  for  a  review  was  ever  given  therein ; 
that  said  Godfrey  was  in  the  state  of  Wisconsin  and  not  in  the 
state  of  Vermont,  from  June,  1858,  to  May  or  Jane,  1860; 
that  the  plaintiffs  had  no  knowledge  of  the  rendition  of  said  judg- 
ment until  January,  1872,  when  the  defendant,  administrator  as 
aforesaid,  brought  suit  on  said  judgment  against  said  Godfrey, 
returnable  to  the  May  term  of  said  court,  1872,  at  which  term  it 
was  duly  entered,  and  was  still  pending ;  praying  that  said 
judgment  be  set  aside,  vacated,  and  held  for  naught.  Plea,  not 
guilty,  and  trial  by  jury,  December  term,  1874,  Barrett,  J., 
presiding,  and  verdict  for  the  plaintiffs. 

For  tbe  purpose  of  showing  that  the  defendant  claimed  that  the 
intestate  recovered  a  judgment  against  the  plaintiffs  as  alleged, 
upon  which  the  defendant  had  brought  suit,  the  plaintiffs  offered 
in  evidence  the  original  writ  on  file  in  the  defendant's  suit  on  said 
judgment  against  said  Godfrey.  The  original  writ  in  the  suit  in 
which  said  judgment  was  obtained,  was  not  in  the  files,  and  was 
not  produced,  and  there  was  nothing  in  the  case  to  show  what  the 
service  of  that  writ  in  fact  was.  To  the  evidence  offered,  the 
defendant  objected,  for  that  the  rendition  of  said  judgment  should 
be  shown  by  the  record  ;  but  the  court  overruled  the  objection, 
and  admitted  the  writ  for  the  purpose  for  which  it  was  offered  ; 
to  which  the  defendant  excepted. 

The  plaintiffs  offered  said  Godfrey  as  a  witness,  lo  whom  the 
defendant  objected,  for  that  the  said  Solomon  Downer  was  dead. 
The  court,  pro  forma,  overruled  the  objection,  and  permitted  him 
to  testify  ;  to  which  the  defendant  excepted.  Said  Godfrey  testi- 
fied, and  gave  other  evidence  tending  to  prove,  that  he  was  at<seDt 
from  the  state  at  the  time  of  the  commencement  of  the  suit  in 
which  said  judgment  was  rendered,  and  remained  absent  until  some 
time  after  judgment  was  obtained  therein,  and  had  no  knowledge 
of  the  pendency  of  said  suit.     The  plaintiffs  then   rested  their 

case. 

The  defendant  claimed  and  insisted  that  the  plaintiffs  must  show 
the  recovery  of  said  judgment  by  the  record,  and  that  their  case 
was  not  complete  without  such  showing ;  but  the  court  held  that 
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the  plaintiffs  need  not  show  the  recovery  of  said  judgment  by 
the  record ;  to  which  the  defendant  excepted. 

The  defendant  then  introduced  the  record  of  said  judgment  in 
evidence,  which  recited  that  the  intestate  brought  suit  againt  the 
plaintiffs,  "  by  attachment  of  their  property,  with  notice,"  and 
6howed  the  rendition  of  judgment  therein  by  default.  The 
defendant  claimed  that  the  plaintiffs  were  bound  by  the  record, 
aud  could  not  show  want  of  notice  by  parol ;  but  the  court  held 
otherwise,  and  charged  the  jury,  that  if  they  found  that  the  writ 
in  said  original  action,  was  not  served  on  Godfrey,  and  that  he 
had  no  knowledge  of  the  commencement  or  pendency  of  the  suit 
until  after  judgment  was  rendered  therein,  that  they  should  return 
a  verdict  for  the  plaintiffs ;  that  the  record  was  not  conclusive, 
and  that  they  should  find  the  fact  upon  the  evidence  in  the  case. 
To  this  charge  the  defendant  excepted. 

W.  C.  French,  for  the  defendant,  insisted  that  the  record  was 
conclusive,  and  cited  Treasurer  of  Middletown  v.  Ames  et  al.  7 
Vt.  166  ;   Walker  v.  Briggs,  11  Vt.  84  ;   Spalding  v.  Chamberlin, 

12  Vt.  538  ;  Barnard  v.  Flanders,  12  Vt.  657  ;  Buck  v.  Rich, 

13  Vt.  595  ;  Pike  v.  Hill,  15  Vt.  183 ;  Newcomb  et  al  v.  Peck 
et  al.  17  Vt.  302.  Also,  that  Godfrey  was  an  incompetent  wit- 
ness, and  cited  Gen.  Sts.  ch.  36,  §  24  ;  Fitzsimmonsv.  Souihwick, 
38  Vt.  509 ;  Hollister,  admr.  v.  Young,  41  Vt.  156  ;  8.  c.  42  Vt, 
403  ;  Cole  v.  Shurtleff  $  Tr.  41  Vt.  311 ;  Robert*,  admr.  v. 
Lund,  45  Vt.  82 ;  Wood,  admr.  v.  Shurtleff,  46  Vt.  325  ;  Downs 
v.  Belden,  46  Vt.  674. 

Wm.  Hebard*  for  the  plaintiffs,  insisted  that  Godfrey  was  a 
competent  witness ;  that  this  action  had  nothing  to  do  with  the 
original  contract ;  that  if  it  was  to  be  regarded  as  connected  with 
the  original  suit,  the  case  came  within  No.  31  of  the  acts  of  1864  ; 
that,  at  all  events,  the  cause  of  action  was  in  no  wise  involved  in 
this  suit ;  and  cited  Manufacturers*  Bank  v.  Schofield,  39  Vt. 
590.  Also,  that  said  writ  was  properly  admitted  in  evidence, 
and  cited  Paddleford  v.  Bancroft  et  al.  22  Vt.  529.  Also,  that 
the  plaintiffs  were  not  concluded  by  the  record,  and  cited  Lovejoy 
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v.  Webber,  10  Mass.  105  ;  Brackett  v.  Winslow,  17  Mass.  158 
Marvin  v.  Wilkins,  1  Aik.  107  ;  Little  v.  Cook,  1  Aik.  363 
Stone  v.  Seaver,  5  Vt.  549;  Stanley  v.  McGlure,  17  Vt.  253 
Comstock  v.  Grout,  17  Vt.  512  ;  Alexander  v.  Abbott,  21  Vt. 
476  ;  Whitney  et  al  v.  SzYuer,  22  Vt.  634  ;  Kidder  v.  JBadbf, 
25  Vt.  544  ;  Eastman  $  Paige  v.  JPatennan,  26  Vt.  494. 


The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  This  is  a  writ  of  audita  querela  to  set  aside  an 
alleged  fraudulent  judgment  in  favor  of  the  intestate  against  these 
plaintiffs.  The  "  cause  of  action  "  is  the  taking  of  a  judgment 
against  Godfrey,  without  personal  service  of  the  writ,  when  he 
was  without  this  state.  Godfrey  was  admitted  as  a  witness  for 
the  plaintiffs,  against  the  defendant's  objection.  Solomon  Downer, 
the  sole  party  plaintiff  in  the  judgment  alleged  to  have  been  fraud- 
ulent as  to  Godfrey,  having  deceased,  we  think  that  Godfrey  is 
excluded  as  a  witness,  both  by  the  letter  and  spirit  of  the  statute. 
The  exclusion  of  Godfrey  as  a  witness,  does  not  depend  upon  the 
character  of  his  testimony.  He  might  be  called  to  prove  that 
Downer  agreed  with  him  to  discontinue  said  suit,  and  afterwards 
took  a  judgment  in  fraud  of  the  agreement,  and  of  the  plaintiffs' 
rights.  This,  in  the  language  of  Bennett,  J.,  would  not  place 
the  parties  "  on  an  evener." 

II.  We  think  the  writ  counting  upon  this  judgment,  taken 
from  the  files  of  the  court,  was  properly  admissable  as  evidence, 
for  the  purpose  for  which  it  was  offered.  And  as  the  whole  rec- 
ord of  said  judgment  was  finally  put  in  evidence,  and  was  before 
the  court,  the  exceptions  as  to  that  matter  cannot  be  sustained. 

III.  The  defendant  claimed,  and  requested  the  court  to  charge 
the  jury,  that  the  record  was  conclusive  that  there  was  personal 
service  upon  Godfrey,  and  such  as  gave  the  court  jurisdiction  of 
his  person.  The  record  rocites  that  "Solomon  Downer  com- 
menced his  action  against  said  Campbell  and  Godfrey,  by  attach' 
ment  of  their  property,  with  notice"  This  might  be  true  as  to 
the  attachment,  and  no  service  of  the  writ  upon  Godfrey,  such  as 
would  give  the  court  jurisdiction  of  his  person.    The  distinction 
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between  jurisdiction  of  property  attached,  and  of  the  person  of  a 
defendant,  is  too  familiar  to  the  profession  to  be  discussed.  That 
Godfrey  was  without  the  state  at  the  time  of  the  attachment,  and 
continued  so  until  after  the  judgment,  is  not  inconsistent  with  the 
record.  But  when  a  process  is  brought  to  inquire  directly  into, 
and  correct  or  annul,  a  judgment  for  fraud,  the  inquiry  is  not  to 
be  baffled  and  the  fraud  covered,  by  any  constructive  conclusive- 
ness of  the  record.  Paddleford  v.  Bancroft  $  Riker^  22  Vt. 
529.  Gh.  J.  Redfield  says  in  that -case,  "  When  process  is 
brought  directly  upon  the  judgment,  the  whole  subject  is,  necessa- 
rily, open  to  inquiry,  as  a  mere  matter  in  pais."  What  limita- 
tions, if  any,  there  may  bo  in  such  inquiry,  this  case  does  not 
require  us  to  discuss.  We  find  no  error  in  the  ruling  of  the  court 
as  to  the  record,  or  in  the  charge  to  the  jury. 
Judgment  reversed,  and  cause  remanded. 


Stephen  Hoar  and  Elizabeth  Hoar,  his  wife,  v.  Henry  Ward 

and  Bridget  Ward,  his  wife. 

Slander. 

The  words  alleged  were  the  calling  of  plaintiffs'  children  bastards.  Inuendo,  "  mean- 
ing to  insinuate  and  be  understood  that  said  children  were  illegitimate,  and  not 
born  in  lawful  wedlock,  and  that  the  said  Elizabeth  [the  plaintiff  wife]  had  been 
unfaithful  to  her  husband,  and  had  not  observed  and  kept  her  marriage  covenants, 
bat  had  been  guilty  of  lewd  and  unchaste  conduct,  and  had  committed  a  crime  un- 
der the  statutes  of  this  state."  There  was  no  prefatory  averment  of  any  intent  to 
charge  any  particular  crime.  Held,  that  the  averments  did  not  impute  crime  with 
sufficient  certainty,  and  that  the  words  alleged  were  not,  therefore,  actionable  per  $e. 

Words  charging  one  with  being  a  bastard  are  not  actionable  per  $e. 

Where  the  declaration  contains  allegations  of  different  slanders  at  different  times,  a 
general  allegation  of  special  damage,  "  by  means  of  the  committing  of  which  said 
several  grievances,"  is  not  sufficient.  It  must  be  averred  from  what  particular 
wrongful  act  the  special  damage  is  claimed  to  have  resulted. 

Slander.    The  declaration  alleged, 

"  That  the  said  Elizabeth,  at  the  time  of  the  committing  of  the 
grievances  hereinafter  mentioned,  was  and  still  is  a  married  woman, 
83 
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the  wife  of  Stephen  Hoar,  with  whom  she  is  still  living ;  that  as 
the  fruits  of  said  marriage,  she  is  the  mother  of  seven  children, 
to  wit,  Michael  N.,  John  P.,  Richard,  Mary  F.,  Elizabeth  E„ 
Catherine  L.,  and  Stephen  J.  Hoar,  the  oldest  of  which  is  but 
eleven  years  ;  that  she  is  a  good,  true,  honest,  just,  and  faithful 
sulyect  of  this  state,  and  as  such  hath  always  behaved  and  con- 
ducted herself,  and  until  the  committing  of  the  several  grievances 
by  the  said  Bridget  as  hereinafter  mentioned,  was  always  reputed 
and  esteemed  and  accepted  by  and  amongst  all  her  neighbors, 
and  other  good  and  worthy  citizens  of  this  state  to  whom  she  was 
in  any  wise  known,  to  be  a  person  of  good  name,  fame,  and  credit, 
and  had  never  been  guilty,  nor  until  the  time  of  the  committing 
of  the  said  several  grievances  by  the  said  Bridget  as  hereinafter 
mentioned,  been  suspected  to  have  been  guilty,  of  the  offences 
and  misconduct  as  hereinafter  stated  to  have  been  charged  upon 
and  imputed  to  her.  By  means  of  which  said  premises,  <fcc.  Yet 
the  said  Bridget,  well  knowing  the  premises,  but  greatly  envying 
the  happy  state  and  condition  of  the  said  Elizabeth,  and  contriv- 
ing and  wickedly  and  maliciously  intending  to  injure  the  said 
Elizabeth,  and  to  bring  her  into  public  scandal,  infamy,  and 
disgrace  with  and  amongst  all  her  neighbors  and  other  good  and 
worthy  citizens  of  this  state,  and  to  be  despised,  scorned,  and 
disregarded  by  her  said  children,  and  to  cause  it  to  be  suspected 
*nd  believed  by  those  neighbors,  Qitiaens,  and  children,  that  the 
said  Elizabeth  had  been  And  way  guilty  of  the  offences  and  mis- 
conduct hereinafter  stated  to  have  been  charged  upon  and  imputed 
to  her  the  said  Elizabeth  by  the  said  Bridget,  and  vex,  harrass, 
oppress,  impoverish,  and  wholly  ruin  the  said  Elizabeth,  and  to 
cause  it  to  be  believed  that  the  said  Elizabeth  had  been  unfaith- 
ful to  her  husband,  and  had  not  kept  her  marriage  covenants  and 
vows,  and  had  been  guilty  of  committing  an  ofience  under  the 
statutes  of  this  state,  and  had  given  birth  to  illegitimate  children, 
heretofore,  to  wit,  on  the  the  lTth  day  of  August,  A.  D.  1873,  at 
Barnard  aforesaid,  in  a  certain  discourse  which  she  the  said  Brid- 
get then  and  there  had  with  the  above-named  children  of  the  said 
Elizabeth,  in  the  presence  and  hearing,  <fccM  of  and  concerning 
the  said  Elizabeth,  and  of  and  concerning  the  children  of  the  said 
Elizabeth,  falsely  and  maliciously  spoke  and  published  in  the 
presence  and  hearing  of  said  last-mentioned  children  and  citizens 
of  and  concerning  the  said  Elizabeth  in  her  relation  of  wife  and 
mother,  and  of  and  concerning  her  aforesaid  children,  the  false, 
scandalous,  malicious,  and  defamatory  words,  following,  that  is  to 
say :  4  You  (meaning  the  children  of  the  said  Elisabeth)  are  bas- 
tards,' (Meaning  to  insinuate  and  be  understood  that  said  children 
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were  illegitimate,  and  not  bom  in  lawful  wedlock,  and  that  the 
said  Elizabeth  had  been  unfaithful  to  her  husband,  and  had  not 
observed  and  kept  her  marriage  covenants,  but  had  been  guilty  of 
lewd  and  unchaste  conduct,  and  committed  an  offence  under  the 
statutes  of  this  state.99) 

The  declaration  further  alleged,  that  on  the  23d  of  said  Au- 
gust, said  Bridget,  continuing  her  malice,  spoke  and  uttered  to 
one  John  Hoar,  son  of  said  Elizabeth,  of  and  concerning  the 
said  Elizabeth,  and  of  and  concerning  her  children,  these  oth- 
er false,  <fcc,  words  :  "  You  (meaning  the  said  John  Hoar)  are 
a  bastard,  (meaning  that  the  said  John  was  born  an  illegitimate 
child),  and  your  (meaning  the  said  John's)  mother  (meaning  the 
said  Elizabeth,  mother  of  said  John)  is  a  bastard.  (Meaning  to 
insinuate  and  be  understood  that  the  said  Elizabeth  was  not  born 
in  lawful  wedlock,  but  was  illegitimate)"  ;  also,  that  on  the  25th  of 
said  August,  the  said  Bridget,  continuing  her  malice,  did  speak  and 
publish  to  the  said  Elizabeth,  and  to  and  in  the  presence  of  di- 
vers of  her  children,  and  other  persons,  of  and  concerning  the 
said  Elizabeth,  and  of  and  concerning  her  as  a  married  woman, 
and  of  and  concerning  her  children  bom  while  she  the  said  Eliz- 
abeth was  married  and  living  with  her  husband,  these  words :  "  I 
(meaning  the  said  Bridget)  will  knock  your  (meaning  the  chil- 
dren of  the  said  Elizabeth)  brains  out,  you  (meaning  the  children 
of  the  said  Elizabeth)  bastards.  Come  out  here  yourself  (mean- 
ing the  said  Elizabeth),  but  don't  send  your  (meaning  the  said 
Elizabeth's)  bastards  out.  They  (moaning  the  said  Elizabeth's 
children)  are  all  bastards,  and  she  (meaning  the  said  Brid- 
get)  could  prove  it."  (Meaning  to  insinuate  and  be  understood 
that  the  said  Elizabeth  had  led  a  life  of  unchastity ;  that  said 
children  were  spurious  offspring,  begotten  outside  of  lawful  wed- 
lock, and  were  illegitimate  ;  and  that  the  said  Elizabeth  had  been 
guilty  of  committing  a  crime  under  the  statutes  of  this  state.) 

"  By  means  of  the  committing  of  which  said  several  grievances 
by  the  said  Bridget  as  aforesaid,  the  said  Elizabeth  hath  been  and 
is  greatly  injured  in  her  said  good  name,  fame,  and  credit,  and 
brought  into  public  scandal,  infamy,  and  disgrace,  with  and 
amongst  all  her  neighbors,  children,  and  other  good  and  worthy 
subjects  of  tliis  state,  insomuch  that  divers  of  those  neighbors  and 


660  WINDSOR  COUNTY, 

Hoar  and  wife  v  Ward  and  wife. 

* . . . - 

citizens  to  whom  the  innocence  and  integrity  of  the  said  Elizabeth 
in  the  premises  were  unknown,  on  account  of  the  committing  of 
the  said  grievances  by  the  said  Bridget  as  aforesaid,  from  thence 
hitherto,  suspected  and  believed,  and  still  do  suspect  and  believe, 
the  said  Elizabeth  to  have  been  and  to  be  a  person  guilty  of  the 
offences  and  misconduct  so  as  aforesaid  charged  and  imputed  to 
her  by  the  said  Bridget,  and  have  by  reason  of  the  committing  of 
the  said  grievances  by  the  said  Bridget  as  aforesaid,  from  thence 
hitherto  wholly  refused,  and  still  do  refuse,  to  have  any  transac- 
tion, acqaintance,  or  discourse,  with  the  said  Elizabeth,  as  they 
were  before  used  and  accustomed  to  have  and  otherwise  would 
have  had ;  and  also  by  means  of  the  premises,  the  said  Elizabeth 
hath  lost  the  confidence,  respect,  and  esteem  of  her  children,  and 
suffered  loss  of  character,  loss  of  hospitality  among  friends,  loss 
of  peace  of  mind,  and  health,  and  been  deprived  of  much  sound 
sleep,  and  subjected  to  great  distress  in  feeling,  loss  of  time,  and 
is  otherwise  greatly  injured  and  damnified." 

Demurrer  to  the  declaration,  for  that  the  words  alleged  in  the 
different  counts  thereof,  did  not  charge  or  impute  to  the  plaintiff, 
Elizabeth,  the  commission  of  any  crimes  punishable  by  law,  and 
were  not  actionable  in  the  manner  and  form  as  alleged ;  that  the 
words  alleged  in  the  first  and  second  counts,  did  not  sustain  the 
allegation  in  the  innuendo  that  said  Bridget  intended  to  charge 
the  said  plaintiff,  Elizabeth,  with  unfaithfulness  to  her  husband, 
and  the  commission  of  a  crime  under  the  statute  of  this  state; 
that  there  was  no  colloquium  alleged  in  either  of  the  counts, 
showing  the  meaning  in  which  the  words  alleged  to  have  been 
spoken  wero  used,  or  intended  to  be  understood ;  and  that  the 
words  alleged  in  the  different  counts,  as  apparent  upon  the  face  of 
the  declaration,  were  spoken  in  anger  and  the  heat  of  passion, 
and  were  not,  therefore,  actionable. 

The  court,  at  the  May  term,   1874,   Barrett,  J.,  presiding, 
sustained  the  demurrer,  pro  forma,  and  adjudged  the  declaration \ 
insufficient,  and  rendered  judgment  for  the  defendants ;  to  which  the 
plaintiffs  excepted. 

Norman  Paul  and  J".  J.  Wilson,  for  the  plaintiffs. 

The  demurrer  admits  the  truth  of  the  allegations  charged,  and 
is   to  the   whole  declaration.     The  declaration   recites  words 
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spoken  at  three  different  times,  each  of  which,  in  the  manner  they 
are  alleged,  are  sufficient  in  law  for  the  plaintiffs  to  maintain  their 
action  ;  but  in  the  event  that  only  one  count  should  be  held  good, 
the  plaintiffs  are  entitled  to  judgment.  1  (Jhit.  PI.  664  ;  Towns- 
hend  Slander,  564  ;  Seddon  v.  Senate,  13  East,  63,  76  ;  Kingsley 
v.  Bill)  9  Mass.  199;  Hale  v.  Omaha  National  Bank,  49  N.  Y. 
626.  The  rules  of  pleading  in  actions  for  slanderous  words,  have 
been  somewhat  modified  in  this  state  since  the  decision  in  Hoyt  v. 
Smith,  32  Vt.  304,  where  it  is  held  "that  it  is  proper  to  include 
in  a  single  count  words  spoken  at  different  times  and  to  different 
persons,  if  they  relate  to  the  same  subject," 

Words  which  are  spoken  of  another,  upon  which  an  action  of 
slander  is  predicted,  should  be  construed  according  to  the  com- 
mon and  ordinary  meaning  given  to  them.  If  it  is  claimed  that 
when  they  were  spoken,  any  particular  meaning  was  intended  or 
understood  to  be  given  to  the  slanderous  words,  such  fact  is  a 
proper  subject  for  the  consideration  of  the  jury,  and  can  only  be 
shown  by  the  evidence  offered  at  the  trial.  It  cannot  be  pre- 
sumed on  hearing  on  demurrer  to  the  declaration.  Smith  v. 
Miles,  15  Vt.  245 ;  Symonds  v.  Carter,  32  N.  H.  458  ;  Chad- 
dock  v.  Briggs,  13  Mass.  248;  Sanderson  v.  Caldwell,  45  ft.  Y. 
398 ;  Roberts  v.  Camden,  9  East,  93.  The  declaration  alleges 
that  the  slanderous  words  were  spoken  of  the  plaintiff,  Elizabeth, 
as  a  married  woman  and  mother,  and  are  actionable.  The  term 
bastard,  is  defined  in  the  books  to  mean  illegitimate,  spurious,  one 
begotten  and  born  out  of  wedlock.  It  has  been  a  recognized  prin- 
ciple of  law  from  a  very  early  period,  that  words  spoken  of  a  per- 
son as  an  individual,  may  not  be  actionable  ;  yet  the  same  words 
spoken  of  one  in  an  official  capacity,  become  so.  Words  spoken 
of  a  married  woman,  reflecting  on  her  fidelity  and  virtue  as  such, 
and  the  legitimacy  of  her  children  born  in  lawful  wedlock,  are 
much  more  injurious  than  words  can  be  that  refer  simply  to  the 
official  relations  one  may  chance  to  sustain  among  his  fellows. 
Billings  v.  Wing,  7  Vt.  439  ;  Redway  v.  Gray,  31  Vt.  292 ; 
Underhill  v.  Welton,  32  Vt.  40  ;  Symonds  v.  Carter,  supra ; 
Chaddock  v.  Briggs,  supra;  Walker  v.  Winn,  8  Mass.  248; 
JSarding  v.  Brooks,  5  Pick.  244  ;  Miller  v.  Parish,  8  Pick.  383 ; 
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Brown  and  wife  v  Nickerson,  5  Gray,  1 ;  Frisbie  ▼.  Fowler*  i 
Conn.  707  ;  Fowles  v.  Bowen,  30  N.  Y.  20  ;  F<rt#A<m  v.  .EKt, 
Oro.  Jac.  213. 

Tho  declaration  contains  all  the  necessary  averments.  It  sets 
forth  that  a  certain  discourse  was  had  by  the  defendant,  Bridget, 
of  and  concerning  the  plaintiff,  Elizabeth,  while  she  was  a  mar- 
ried woman,  and  refers  the  slander  directly  to  her  in  that  capac- 
ity, and  charges  it  specifically.  1  his  is  the  use  of  a  ceiloquium, 
and  in  the  case  at  bar  it  is  amply  sufficient.  Nichols  v.  Packard, 
16  Vt.  83  ;  Murray  v.  McAUister,  38  Vt.  167  ;  Miller  v.  Pari*, 
supra. 

The  allegations  that  the  defendant  Bridget  intended  to  charge 
the  plaintiff  Elizabeth  with  unfaithfulness  to  her  husband,  and 
that  she  had  committed  a  crime  under  the  statutes  of  this  stale, 
are  fully  warranted  by  the  language  used.  A  perron  may  be  as 
much  slandered  by  the  use  of  insinuating  remarks  and  language, 
as  by  a  direct  charge.  Randall  v.  Butler,  7  Barb.  260  ;  Gib**n 
v.  Williams,  4  Wend   320 :  Nye  v.  Winn,  supra. 

The  fourth  objection  made  by  the  demurrer,  is  a  proper  subject 
to  be  considered  upon  the  evidence ;  it  does  not  appear  from  the 
papers  themselves.     Smith  v.  Miles,  supra. 

The  declaration  should  be  sustained,  even  though  the  court 
should  be  of  the  opinion  that  the  alleged  slanderous  words  are 
not  actionable  ;  as  it  contains  an  allegation  of  speeial  damage, 
which  makes  all  language  actionable,  if  the  charges  are  sustained 
by  the  proof.  Underhill  v.  Welton,  supra  ;  Bradt  v.  Towsley,  18 
Wend  252 ;  Moore  v.  Meagher,  1  Taunt.  39 ;  Redway  v.  Gray, 
supra. 

W.  C.  French,  for  the  defendants. 

Each  count  being  for  a  separate  course  of  action,  must  contaia 
all  the  allegations  necessary  to  sustain  it,  and  cannot  be  aided  by 
the  allegations  in  the  other  counts.  Holton  v.  Muzzy,  30  Vt 
365  ;  Townsend  Slander,  507.  In  the  first  and  third  counts,  the 
charge  is  that  the  children  of  the  plaintiffs  arc  bastards.  This 
slander  is  against  the  children,  and  not  against  their  mother. 
There  is  no  inducement  or  colloquium,  showing  that  the  mother 
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was  intended  to  be  slandered.  These  counts  must  be  clearly  bad. 
Townsend  Slander,  164,  note,  504, 505,  516  ;  Maxwell  v.  Allison, 
11  S.  &  R.  343.  The  words  alleged  to  have  been  spoken  in  these 
two  counts,  do  not  in  any  sense  sustain  the  innuendo  in  each  count. 
The  innuendo  cannot  enlarge  the  sense  or  meaning  of  the  words. 
Townsend  Slander,  181,  note,  528  et  seq  ;  Fitzsimmons  v.  Cutler, 
1  Aik.  33  ;  Ryan  and  wife  v.  Madden,  12  Vt.  51 ;  Wood  v.  Scott, 
13  Vt.  42  ;  Sanderson  v.  Hubbard,  14  Vt.  462  ;  Nichols  v.  Pack- 
ard, 16  Vt.  83  ;  Bolton-  v.  Muzzy,  supra;  Tyler  v.  Tillotson,  2 
Hill,  507 ;  Muller  v.  MaxwM,  16  Wend.  9  ;  Suell  v.  Snow,  13 
Met.  278 ;  Edgerly  v.  Swain,  32  N.  H.  472.  It  is  not  alleged, 
nor  can  it  be  inferred,  what  crime  against  a  statute  of  this  state, 
is  alluded  to  in  the  innuendo  to  these  counts.  The  charge  in  the 
second  count,  that  the  plaintiff  is  a  "  bastard,"  is  not  actionable 
per  se  ;  and  to  make  it  actionable,  special  damage  must  be  alleged 
and  proved.  Townsend  Slander,  214,  233,  339,  340;  Bill- 
ings  v.  Wing,  7  Vt.  439  ;  Underhill  v.  Welton,  32  Vt.  40.  There 
is  no  allegation  of  special  damage  in  this  count.  The  allega- 
tions of  special  damage  in  the  third,  cannot  aid  this  count.  Sol- 
ton  v.  Muzzy,  supra. 

The  gist  of  the  action  of  slander,  is  the  pecuniary  loss  which 
the  plaintiff  has  suffered  by  reason  of  the  speaking  of  the  words. 
Townsend  Slander,  103,  and  note,  109,  n.  2,  115 ;  Underhill  v. 
Welton,  supra.  In  words  not  actionable  per  se,  the  plaintiff  must 
particularly  set  forth  the  special  damage  sustained.  1  Saund. 
243,  n.  5 ;  Woodbury  v.  Thompson,  3  N.  II.  194.  The  special 
damage  must  be  the  loss  of  some  "  material,  temporal  advantage." 
Loss  of  reputation,  peace  of  mind,  society  of  neighbors,  <fcc,  is 
not  sufficient.  Townsend  Slander,  293,  and  note,  298  ;  Beach  v. 
Ranney,  2  Hill,  309.  The  only  allegation  in  the  declaration 
which  can  be  regarded  as  special  damage,  is  that  of  "  loss  of 
time,"  and  this  is  too  general  to  be  good  on  demurrer.  Under- 
hill v.  Welton,  supra  ;  Bradt  v.  Towsley,  13  Wend.  253.  If  this 
allegation  was  well  alleged,  and  could  apply  to  all  the  counts,  it 
would  still  be  bad,  as  it  would  be  a  result  following  from  all  the 
words  alleged  to  have  been  spoken  by  the  defendant.  The  special 
damage  must  result  wholly  from  the  words  applicable  to  the  plain- 
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tiff  in  the  third  count.  Townsend  Slander,  298.  Language  is 
to  be  construed  with  reference  to  the  cause,  occasion,  and  circum- 
stance of  its  publication.  In  this  case  it  is  clear  that  the 
defendant  Bridget  used  the  term  "  bastard,"  as  a  term  of  reproach, 
and  nothiug  more,  in  her  anger,  without  attaching  any  particular 
meaning  to  it.     Townsend  Slander,  166. 

This  action  cannot  be  maintained  in  the  name  of  the  husband 
and  wife.  In  all  cases  of  slander  of  a  married  woman  where  the 
words  are  not  actionable  per  se,  the  htfsband  must  sue  alone. 
Townsend  Slander,  499,  §  301;  1  Chit.  PL  84  ;  Beach  v.  Rawuy, 
supra;  Stark.  Slander,  151,  157  ;  Williams  and  wife  v.  Rolden, 
22  Barb.  396  ;  Lewis  and  wife  v.  Babcock,  18  Johns.  443 ; 
Saville  and  wife  v.  Sweeney ',  4  B.  &.  Ad.  614. 


The  opinion  of  the  court  was  delivered  by 

Red  field,  J.  This  action  is  slander  for  words  spoken.  The 
declaration  is  in  one  count,  charging  three  offences.  The  defend- 
ants file  a  general  demurrer  to  the  declaration,  alleging  four  spe- 
cial causes.  The  sufficiency  of  the  declaration  is  the  matter  sub- 
mitted. The  declaration  contains  certain  prefatory  averments, 
that  said  Elizabeth,  at  the  time  of  the  alleged  slander,  was  a  mar- 
ried woman,  and  the  wife  of  Stephen  Hoar  ;  that  as  the  fruits  of 
said  marriage,  she  is  the  mother  of  seven  children,  and  had  ever 
conducted  herself  as  an  honest  wife ;  that  the  defendant,  Bridget, 
maliciously  inteuding  to  cause  her  to  be  suspected  of  tbe  offences 
hereinafter  imputed  to  her,  &c,  and  to  cause  it  to  be  suspected 
and  believed  that  she  had  not  kept  her  marriage  vows,  and  had 
been  guilty  of  committing  an  offence  under  the  statutes  of  this 
state,  and  had  given  birth  to  illegitimate  children,  in  a  certain 
discourse  of  and  concerning  the  said  Elizabeth  in  her  relations  of 
wife  and  mother,  and  of  and  concerning  the  children  aforesaid, 
said :  "  You  (meaning  the  said  children)  are  bastards."  Mean- 
ing to  insinuate  that  said  children  were  illegitimate — that  said 
Elizabeth  had  been  unfaithful  to  her  husband — had  been  guilty  of 
lewd  and  unchaste  conduct,  and  committed  an  offence  under  the 
statutes  of  this  state. 
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2d  Count.  That  said  Bridget,  on  another  occasion,  spoke  to 
John  Hoar,  and  said  of  said  Elizabeth,  these  false  and  scandalous 
words :  "  You  are  a  bastard,  and  your  mother  is  a  bastard." 
(Meaning  to  insinuate  that  said  Elizabeth  was  not  born  in  lawful 
wedlock,  but  was  illegitimate.)  This  count  imputes  no  blame  to 
Elizabeth,  but  that  her  parents  may  have  sinned. 

3d  Count.  That  said  Bridget,  continuing  her  malice,  on  another 
occasion,  speaking  of  and  concerning  said  Elizabeth  and  her  chil- 
dren born  while  said  Elizabeth  was  married  and  living  with  her 
husband,  said  in  the  presence  of  said  Elizabeth  and  said  children : 
"  They  (meaning  the  children)  are  all  bastards,  and  she  (mean- 
ing Bridget,  the  speaker)  could  prove  it."  Meaning  that  said 
Elizabeth  had  led  a  life  of  unchastity — that  said  children  were  a 
spurious  offspring,  and  illegitimate,  and  that  said  Elizabeth  had 
been  guilty  of  committing  a  crime  under  the  statutes  of  this  state. 
By  means  of  the  premises  the  plaintiff  has  suffered  anguish,  loss 
of  sleep,  loss  of  hospitality  among  friends,  loss  of  peace  of  mind, 
and  health,  distress  of  feeling,  loss  of  time,  &c. 

I.  There  is  no  prefatory  averment  that  Bridget  purposed  or 
intended  to  have  Elizabeth  suspected  of  any  particular  crime,  but 
only  of  a  crime  under  the  statutes  of  this  state.  The  words  com- 
plained of  are,  that  the  children  of  Elizabeth  are  bastards.  The 
inuendo,  meaning  to  insinuate  that  Elizabeth  is  unfaithful  to  her 
husband,  lewd,  unchaste,  and  has  been  guilty  of  a  crime  under 
the  statutes  of  this  state.  But  the  pleader  does  not  state  what 
crime.  It  is  most  probable,  so  far  as  the  court  have  knowledge 
of  the  laws  of  propagation,  that  if  a  married  woman  bears  bas- 
tard children,  they  are  begotten  in  an  adulterous  commerce  ;  and 
if  so,  it  would  be  a  crime  ;  but  the  pleader  has  no  such  aver- 
ment in  this  declaration.  The  court  have  less  knowledge  of  the 
laws  of  maternity  than  many  unjudicial  modern  reformers ;  but 
they  are  supposed  to  have  some  knowledge  of  the  criminal  laws 
of  the  state.  It  is  not  their  province  to  search  and  sift,  and 
group  together  from  the  different  parts  of  the  declaration,  facts 
and  circumstances,  and  adjudge  whether  a  definite  crime  may  be 
fairly  deduced.    It  is  the  office  and  duty  of  the  pleader  to  aver 
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clearly  and  distinctly,  in  the  colUqwum  and  prefatory  averments, 
the  crime  intended  to  be  imputed  to  the  plaintiff,  and  in  the  inu- 
endo,  the  crime  pointed  at  and  insinuated ;  and  then  it  will  be 
for  the  court  to  adjudge  whether  the  charge  is  warranted  by  the 
words  spoken ;  and  if  so,  the  words  are  actionable  per  se. 

We  do  not  think  that  the  averments  impute  crime  to  the  plain- 
tiff with  sufficient  certainty  ;  facts  are  stated  merely,  from  which 
a  jury  might  infer  crime.  The  words  spoken  are  not  therefore, 
in  themselves,  actionable. 

II.  The  words  imputing  the  want  of  chastity,  and  lewd  con- 
duct, to  the  plaintiff,  become  actionable  by  the  averment  of  special 
damage.  Such  damage  must  be  pecuniary;  vexation  and  an- 
guish of  mind,  suffering  and  loss  of  sleep,  are  not  sufficient.  Tbe 
averments  of  damage  in  this  case  are  general,  and  not  pecuniary 
in  character,  but  among  them  is  the  "loss  of  time"  and  it  has 
been  said  by  a  wise  man  that  "time  is  money";  but  time  is  not 
necessarily  of  pecuniary  value  ;  with  the  confirmed  invalid  it  may 
be  but  pain  and  expense.  It  is  certainly  more  consonent  with  the 
rules  of  pleading,  that  where  tbe  law  requires  the  averment  of 
special  damages,  the  pleader  should  state  some  pecuniary  loss. 
But  it  was  held  by  this  court  in  Underkill  v.  Wefam,  32  Vt.  40, 
that  an  averment  of  special  damages,  not  unlike  this  in  form,  after 
verdict,  was  sufficient.  But  if  we  should  bold  this  declaration  to 
have  a  sufficient  averment  of  special  damages  on  general  demur- 
rer, there  is  nothing  in  such  averment  referring  the  damage  aver- 
red  to  any  or  either  of  the  injuries  alleged.  If  all  the  grounds  of 
complaint  were  for  uttering  the  same  slander  at  different  limes, 
this  difficulty  would  be  less  formidable. 

But  the  second  averment  of  slander  is  the  charging  the  plaintiff 
Elizabeth  with  being  a  bastard  ;  not  that  she  was  unchaste,  bat 
that  her  parents  were ;  and  there  is  not  a  single  reference  in  any 
prefatory  averment  to  any  such  intended  injury.  It  stands  on  tbe 
single  naked  averment  that  Bridget  called  her  a  bastard,  intend- 
ing to  insinuate  that  she  was  illegitimate.  This  charge,  as  a 
ground  of  action,  cannot  be  sustained.  It  is  altogether  a  matter 
of  conjecture,  whether  the  special  damages,  if  any  is  alleged,  is 
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referred  to  this  or  some  other  offence.  In  Hilton  v.  Muxzy,  80 
Vt.  374,  the  court,  Babbett,  J.,  say :  uIt  is  a  familiar  rule, 
that  tho  special  damages  claimed,  most  be  averred  as  resulting 
from  the  particular  wrongful  act  from  which  they  flow."  In  that 
case  as  in  this,  the  averment  was,  "from  the  premises,"  without 
designating  what  particular  damage  resulted  from  the  different 
classes  of  words  charged  in  the  declaration. 

It  is  a  matter  of  regret  that  this  declaration,  as  a  form,  should 
have  been  revived,  especially  after  the  admonition  of  the  learned 
judge  at  its  birth.  It  commingles  these  alleged  slanders,  diverse 
not  only  in  time  but  in  character,  and  compounds  them  more  in 
the  manner  of  the  apothecary,  than  having  the  clear,  orderly,  and 
distinct  averment  of  the  pleader. 

Judgment  affirmed. 


George  Prosser  and  Sarah  Prosser,  his  wife,   v.   Morris 

Warner. 

Validity  of  Foreign  Decree  for  Alimony.     Divorce. 

Parties  married  in  New  York  in  1831,  and  lived  together  till  1863,  when  the  husband 
left  the  wife,  at  which  time,  and  for  at  least  six  months  prior  thereto,  they  had 
resided  in  S.  in  this  state.  The  wife  subsequently  preferred  her  complaint  for 
divorce  to  the  supreme  court  of  New  York,  where  she  was  then  domiciled,  alleging 
for  «ause  the  adultery  of  the  husband  in  this  state  whUe  they  were  living  here  and 
subsequently,  and  setting  the  husband  up  as  having  had  his  last  known  residence 
in  S. ,  but  as  then  being  of  parts  unknown.  Notice  of  said  suit  was  given  by  publica- 
tion in  New  York,  and  by  mailing  a  copy  of  the  summons  and  oomptoint  to  the  hus- 
band at  S.,  whence  he  had  removed  to  another  town  in  this  state.  The  husband  did 
not  appear  in  said  suit.  Held,  that  said  court  acquired  no  jurisdiction  of  the  person 
of  the  husband,  and  that  the  decree  for  alimony  rendered  by  it  upon  granting  a 
divorce,  was  not  binding  upon  him  in  this  state. 

Semble,  that  the  decree  of  divorce  was  not 

Debt  on  a  decree  for  alimony,  made  by  the  supreme  court  of 
New  York  upon  granting  a  divorce  to  the  femalo  plaintiff  from  the 
defendant,  her  former  husband.  The  defendant  craved  oyer  of 
the  record  of  the  proceedings  in  that  suit,  and  demurred.    The 
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case  sufficiently  appears  from  the  opinion.  The  court,  at  the 
December  term,  1873,  Barrett,  J.,  presiding,  sustained  the 
demurrer,  and  rendered  judgment  for  the  defendant;  to  which 
the  plaintiffs  excepted. 

W.  C.  French,  for  the  plaintiffs. 

The  judgment  on  which  this  suit  is  founded,  was  a  part  of  the 
judgment  of  divorce,  duly  granted  in  the  state  of  New  York,  and 
is  distinguished  in  this  respect  from  an  ordinary  money  judgment. 
The  vexed  question  of  the  force  and  validity  of  money  judgments 
of  a  sister  state,  under  the  constitution  of  the  United  States  and 
the  laws  of  Congress,  rendered  against  a  non-resident  defendant 
without  notice  and  without  appearance,  is  settled  by  the  recent 
decision  in  Price  v.  Hickok,  39  Vt.  292,  in  an  able  and  well- 
considered  opinion  by  Peck,  J.,  although  differing  somewhat  from 
the  opinion  of  Judge  Redfibld,  delivered  in  Lapham  v.  Briggs, 
27  Vt.  26.  The  testimony  taken  in  the  divorce  suit,  which  is  a 
part  of  the  record,  shows  that  these  parties  were  married  in  the 
state  of  New  York,  and  afterward  lived  there,  although  the 
defendant  was  not  living  there  at  the  time  of  the  pendency  of  the 
divorce  suit,  which  brings  the  defendant  within  the  exception  to 
the  rule  laid  down  in  Price  v.  Hickok.  referred  to  by  Judge  Peck, 
p.  296,  and  the  authorities  there  cited.  Douglas  v.  Forrest^  4 
Bing.  686  ;  Becquet  v.  McCarthy,  2  B.  &  Aid.  951.  There  is  no 
evidence  in  the  case  showing  that  the  residence  of  the  parties  in 
Yermont  at  the  time  of  their  separation,  was  otherwise  than 
temporary,  or  that  defendant  had  become  a  citizen  of  auy  other 
state  after  leaving  New  York. 

The  judgment  of  divorce  must  be  regarded  as  valid  and  binding 
between  the  parties  in  this  state.  To  hold  divorces  similarly 
obtained,  invalid  beyond  the  line  of  the  state  where  obtained, 
would  upset  nearly  half  the  divorces  obtained  in  this  and  neigh- 
boring states,  and  create  great  confusion.  Story  (  onfl.  Laws, 
§  230.  If  the  judgment  of  divorce  is  valid  for  one  purpose,  it 
must  be  for  all  purposes.  It  cannot  be  held  good  in  part  and  bad 
in  part.  All  the  incidents  of  the  divorce  are  deduced  from  the 
laws  of  New  York,  and  have  the  same  effect  in  every  other  state. 
Story  Confl.  Laws,  supra. 
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S.  E.  £  S.  M.  Pingree,  for  the  defendant. 

The  record  shows  that  when  the  judgment  for  alimony  was 
rendered,  the  defendant  was  a  resident  of  Vermont ;  that  no 
process  in  the  suit  for  divorce  was  served  on  him  :  nor  any  notice 
of  the  pendency  of  the  suit  given  him  within  the  jurisdiction  of 
the  New  York  court ;  and  that  he  did  not  submit  to  the  jurisdic- 
tion of  that  court  by  an  appearance  in  the  case.  It  also  appears 
by  the  record  that  the  causes  on  which  the  judgment  is  based, 
occurred  in  the  state  of  Vermont,  where  defendant  had  his  domi- 
cile. We  submit,  then,  that  the  New-York  court  had  no  jurisdic- 
tion either  of  the  person  of  the  defendant  or  of  the  subject-matter  ; 
and  that  the  judgment,  so  far  at  least  as  it  bears  upon  property, 
or  relates  to  alimony,  is  absolutely  void,  at  least  for  all  purposes 
of  enforcement  hero.  Boyden  v.  Fish,  15  Johns.  121  ;  Barber 
t.  Root,  10  Mass.  260 ;  Hanover  v.  Turner,  14  Mass.  227  ;  9 
Oreenl.  140  ;  Lyon  v.  Lyon,  2  Gray,  367  ;  Vischer  v.  Vischer, 
12  Barb.  640 ;  Wright  v.  Boynton,  37  N.  H.  9  ;  Price  v.  Hickok, 
39  Vt.  292 ;  3  Am.  Law  Reg.  n.  8.  193. 

The  opinion  of  the  court  was  delivered  by 

Boss,  J.  In  this  case  the  plaintiffs  seek  to  recover  the  amount 
of  a  decree  of  alimony  granted  to  the  plaintiff  wife  by  the  supreme 
court  of  New  York,  in  June,  1868,  in  proceedings  commenced  by 
her  to  obtain  a  divorce  from  the  defendant.  The  action  is  debt 
upon  that  judgment.  The  defendant  having  obtained  oyer  of  the 
record  of  the  proceedings  in  the  supreme  court  of  New  York,  and 
spread  them  upon  the  record  in  this  case,  by  his  plea  insists  that 
the  same  are  insufficient  in  law  to  enable  the  plaintiffs  to  main- 
tain their  action.  From  the  record  of  the  proceedings  in  the  su- 
preme court  of  New  York,  it  appears  that  the  plaintiff,  Sarah, 
was  married  in  1831 ,  to  the  defendant,  at  Oorham,  in  the  state  of 
New  York,  and  continued  to  live  with  him  in  that  relation  till 
November,  1863,  when  he  left  her.  At  the  latter  date,  and  for 
at  least  some  six  months  prior  thereto,  they  resided  in  Shclburno, 
in  this  state.  The  alleged  cause  for  the  divorce  is  the  adultery  of 
(he  defendant,  committed  within  this  state  while  they  were  resid- 
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ing  in  Shelburne,  and  subsequently  thereto.     In  the  same  petition 
for  divorce,  the  defendant  is  set  up  as  having  had  his  last  known 
residence  in  Shelburne,  and  as  then  residing  in  parts  unknown. 
Notice  of  the  pendency  of  the  divorce  was  given  by  publication, 
and  by  mailing  a  copy  addressed  to  him  at  Shelburne.    The  de- 
fendant did  not  appear,  and  from  the  testimony  in  that  suit,  it  ap- 
pears that  he  was  then  residing  in  this  state,  but  not  at  Shelburne. 
From  these  facts,  it  is  apparent  that  the  supreme  oonrt  of  New 
York  neither  had  nor  obtained  jurisdiction  of  the  person  of  the 
defendant.     Unless  a  decree  for  alimony  in  a  divorce  suit,  stands 
upon  a  different  basis,  and  is  to  be  controlled  by  different  princi- 
ples, than  an  ordinary  judgment  for  recovery  of  money,  the  de- 
fendant is  not  bound  by  the  judgment  rendered  against  him  by  the 
supreme  court  of  New  York.     In  order  to  give  such  validity  to 
an  ordinary  judgment  for  the  recovery  of  money  as  will  render  it 
enforceable  in  another  jurisdiction,  the  court  rendering  the  judg- 
ment must  have  not  only  jurisdiction  of  the  subject-matter,  but  of 
the  person  of  the  defendant.     Where  the  court  has  jurisdiction  of 
the  subject-matter,  but  not  of  the  person  of  the  defendant,  its  judg- 
ment may  be  enforceable  and  binding  upon  the  defendant  to  the 
extent  of  his  property  taken  in  the  suit  or  on  the  judgment,  and 
which  is  located  within  the  territorial  jurisdiction  of  the  court 
rendering  the  judgment.     Such  a  judgment  is  not  enforceable 
against  the  person  of  the  defendant,  aud  is  not  a  judgment  inUr 
partes,  but  rather  a  judgment  in  raw,  affecting  the  property  of  the 
defendant  within  the  territorial  jurisdiction  of  the  court.     It  is 
only  enforceable  against  the  defendant  within  the  state  or  gov- 
ernment in  which  the  judgment  was  rendered.     The  publication 
of  notice  to  the  defendant,  or  the  service  of  process  upon  him  be- 
yond the  territorial  limits  of  the  state  or  government  in  which  the 
court  has  jurisdiction,  is  ineffectual  to  confer  jurisdiction  over  the 
person  ot  tho  defendant.     The  effect  of  notice  by  publication,  or 
of  service  of  process  beyond  the  territorial  jurisdiction  of  the  court 
rendering  the  judgment,  as  well  as  of  a  judgment  for  the  recovery 
of  money  by  a  court  which  has  not  jurisdiction  of  the  person  of 
the  defendant,  has  been  fully  considered  by  this  court,  in  the  re* 
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cent  case  of  Price  v.  Hiekoky  30  Vt.  292,  and  need  not  be  further 
stated  here.  The  principles  enunciated  in  that  case,  render  it  ap- 
parent that  the  decree  by  the  supreme  court  of  New  York,  affords 
the  plaintiffs  no  ground  for  recovery  in  this  action,  unless  a  de- 
cree granting  alimony  in  a  divorce  case,  stands  on  a  differont 
basis,  and  is  to  be  governed  by  different  principles,  from  an  ordi- 
nary judgment  for  the  recovery  of  money.  No  reason  has  been 
brought  to  our  attention  in  the  argument,  for  holding  that  a  de- 
cree in  a  divorce  suit,  ordering  the  payment  of  money  as  alimony, 
has  any  greater  validity  or  binding  force  than  any  ordinary  judg- 
ment requiring  satisfaction  by  the  payment  of  money.  The  or- 
dering of  the  payment  of  money  as  alimony,  aud  the  granting  of 
alimony  in  any  form,  is  but  an  incident  to  the  granting  of  the  di- 
vorce. Ordinarily,  unless  the  divorce  is  granted,  the  court  has 
no  power  or  jurisdiction  to  grant  permanent  alimony.  In  render- 
ing judgment  agaiust  a  defendant  over  whose  person  the  court  has 
not  acquired  jurisdiction,  tho  court  has  usually  jurisdiction  of  the 
subject-matter  or  contract  which  is  the  foundation  of  the  judg- 
ment. It  is  doubtful  if  the  supreme  court  of  New  York  had  ju- 
risdiction of  the  causes  of  divorce  which  occurred  within  this 
state,  and  while  the  defendant  was  residing  here.  It  seems  to  be 
the  better  opinion  among  jurists,  that,  as  a  principle  of  general 
law,  jurisdiction  over  causes  of  divorce  dopends,  primarily  at 
least,  upon  the  domicil  of  the  parties  at  the  time  the  alleged  cause 
occurred.  The  act  need  not  necessarily  have  occurred  within 
the  local  jurisdiction.  If  it  occur  elsewhere,  while  the  parties,  or 
one  of  thein,  are  temporarily  abroad,  it  will  be  referred,  gener- 
ally, to  the  place  of  their  fixed  domicil,  and  will  have  the  same 
effect  there  as  if  committed  within  that  jurisdiction.  What  viola- 
tions of  the  marriage  relation  shall  amount  to  causes  for  divorce, 
are  established  and  declared  by  statute.  Each  legislative  juris- 
diction has  its  own  independent  causes,  which  are  determined  and 
administered  by  the  courts  of  that  jurisdiction.  We  are  not  aware 
that  any  state  ever  attempted  to  try  a  cause  for  divorce  according 
to  the  laws  of  another  state,  or  to  render  such  a  judgment  as  a 
foreign  court  should  have  rendered  upon  the  same  facts.  The 
jurisdiction  to  try  causes  of  divorce,  is  confessedly  local.    They 
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are  tried  by  the  law  of  the  forum  where  tried  ;  and  the  facts  most 
constitute  a  good  cause  of  divorce  by  the  law  of  the  forum,  or  no 
decree  can  be  rendered. 

The  regulation  of  the  marriage  relation,  and  of  the  acts  or  neg- 
lects that  may  amount  to  a  good  cause  for  sundering  that  relation, 
is  a  matter  of  internal  police,  important  to,  and  affecting,  not 
only  the  parties  to  that  relation,  but  the  well-being  of  the  state. 
It  would  seem  it  should  be  administered  wholly  by  the  courts  of 
the  state  where  the  declared  violations  of  the  marriage  relation 
occur,  or  where  the  parties  are  domiciled  at  the  time.  The  acts 
relied  upon  for  the  cause  of  divorce,  must  have  accrued  while  the 
parties  were  subject  to  the  law  of  the  forum  where  the  divorce  is 
granted.  Otherwise  the  courts  in  one  jurisdiction  might  deter- 
mine and  administer  the  marriage  relation  between  citizens  domi- 
ciled in  another  jurisdiction.  This  would  allow  one  jurisdiction 
to  pass  laws,  in  the  language  of  Lord  Ellenborodgh  in  Buchanan 
v.  Mucker j  9  East,  192,  "to  bind  the  rights  of  the  whole  world," — a 
proposition  too  absurd  to  require  refutation.  In  much  the  larger 
number  of  adjudged  cases,  and  as  we  think  of  the  better  consider- 
ed cases,  it  has  been  held  thfrt  the  judgment  rendered  in  a  suit  for 
divorce,  in  a  state  where  the  cause  of  action  did  not  accrue,  and 
where  the  parties  were  not  then  living  as  husband  and  wife,  and 
where  the  defendant  in  the  proceeding  never  was  served  with  pro- 
cess, nor  voluntarily  submitted  to  the  jurisdiction  of  the  court, 
is  wholly  void  in  any  other  jurisdiction  than  the  one  in  which  it 
was  rendered.  Barber  v.  Boot,  10  Mass.  260  ;  Hanover  v.  Tan- 
ner, 14  Mass.  227  ;  Lyon  v.  Lyon,  2  Gray,  369  ;  Dorsey  v.  Dor- 
sey, 7  Watts,  349 ;  Maguire  v.  Maguire,  7  Dana,  181 ;  Hull  v. 
Hull,  2  Strabh.  Eq.  174  ;  Edwards  v.  Green,  9  Louisiana,  317 ; 
Lrby  v.  Wilson,  1  Dev.  &  Batt.  Eq.  568,  676  ;  Barden  y.  FUck, 
15  Johns.  121 ;  Bradshaw  v.  Hatch,  13  Wend.  407  ;  VUcher  v. 
Fischer,  12  Barb.  640  ;  McQiffert  v.  McGHffert,  31  Barb.  69. 

The  courts  of  New  York  have  gone  quite  as  far  as  those  of  any 
state,  in  holding  such  judgments  void.  In  the  case  of  Fitch  v. 
Borden,  it  was  held,  that  such  a  judgment  rendered  by  the  su- 
preme court  of  this  state,  was  wholly  void,  and  was  not  admis- 
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able  in  evidence  for  the  defendant  in  a  suit  to  recover  damages 
from  him  for  debauching  the  plaintiff's  daughter,  to  whom  he  had 
been  legally  married,  if  the  judgment  rendered  by  the  supreme 
court  of  this  state,  divorcing  him  from  a  former  wife,  who  was 
residing  in  Connecticut,  and  who  was  not  served  with  process  in 
this  state,  and  did  not  appear  in  the  suit,  and  whom  he  left  in 
Connecticut  when  he  came  to  this  state  to  reside,  was  valid.  The 
contrary  doctrine  has  been  maintained  in  Harding  v.  Allen,  9 
Oreenl.  140,  Dit$an  v.  Dilton,  4  R.  I.  89,  and  Tolen  v.  Tolen,  2 
Black,  (Ind.),  407.  In  Ditoori  v.  DiUon,  the  validity  of  ex  parte 
divorces  in  foreign  states,  is  attempted  to  be  upheld,  on  the  prin- 
ciple that  jurisdiction  of  the  cause  is  acquired  by  the  domicil  of  one 
of  the  parties,  notwithstanding  the  cause  accrued  without  the 
state,  upon  the  ground  that  it  pertains  to  all  sovereign  states  to 
declare  conclusively  the  status  of  their  own  citizens.  But  the 
soundness  of  these  decisions  is  strongly  questioned,  both  upon 
principle  and  authority,  by  the  late  Chief  Justice  Redfield,  in  an 
article  in  3  Am.  Law  Register,  n.  s.  193,  in  which  he  thoroughly 
reviews  the  whole  subject.  He  admits  that  such  judgments  may 
be  a  protection  to  the  parties  obtaining  them,  in  the  jurisdictions 
where  they  are  obtained,  but  denies  that  they  have  any  validity 
in  foreign  jurisdictions.  Such,  we  think,  is  the  better  doctrine. 
Otherwise,  in  determining  the  status  of  its  own  citizens,  such 
sovereign  state,  necessarily,  conclusively  determines  the  status  of 
the  citizen  of  another  sovereign  state,  whenever  the  other  party 
to  the  marriage  relation  is  domiciled  in  a  foreign  jurisdiction. 
Such  doctrine  involves  an  unavoidable  conflict  in  the  jurisdiction 
over  its  own  citizens,  as  such  sovereign  state  must  concede  to 
other  sovereign  states  the  same  right  in  regard  to  its  own  citi- 
zens, which  it  claims  to  exercise  over  the  citizens  of  such  other 
sovereign  states. 

Whatever  may  be  the  validity  of  such  ex  parte  judgments  upon 
the  marriage  relation  of  the  parties  named  in  the  judgment,  we 
have  found  no  case  which  holds  that  the  decree  for  the  payment 
of  money  as  alimony,  stands  any  differently  than  any  other  ex 
parte  judgment  calling  for  satisfaction  by  the  payment  of  money. 
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We  are  unable  to  see  any  principle  which  distinguishes  the  valid- 
ity  of  the  former  from  that  of  the  latter. 
Judgment  affirmed. 


Orson  H.  Sargent  v.  Lorenzo  Slack  and  Trustee. 
Duty  of  Bailee.     Waiver  of  Tender. 

The  plaintiff  having  contracted  to  agist  the  defendant's  sheep,  turned  them  into  a 
pasture  separated  from  the  pasture  of  S.  by  an  insufficient  fence  that  belonged  in 
part  to  the  plaintiff  and  in  part  to  S.  to  maintain.  The  sheep  passed  over  some  part 
of  the  fence  into  the  pasture  of  S.  several  times  during  the  fall,  and  there  mingled 
with  diseased  sheep,  whereby  they  became  infected  with  the  scab.  Held,  in  book 
account  to  recover  for  the  agistment,  and  for  grain,  salt,  Ac.,  that  the  plaintiff,  hav- 
ing neither  maintained  his  portion  of  the  fence,  nor  compelled  the  maintenance  (4 
S's  portion,  as,he  might  have  done  under  the  statute,  had  failed  to  exercise  that  or- 
dinary care  required  by  the  contract  of  agistment,  and  that  the  damages  sustained 
by  the  defendant  from  said  neglect,  although  unliquidated  and  therefore  not  charge- 
able on  book,  might  be  applied  in  reduction  of  the  plaintiff's  charge  for  the  agist- 
ment. 

To  make  good  a  tender  in  an  action  on  book  account,  the  money  must  be  produced  at 
the  hearing  before  the  auditor. 

Book  account.  The  plaintiff  sought  to  recover  925  for  pastur- 
ing the  defendant's  sheep,  and  $9.69  for  salt,  grain,  tending,  Ac., 
together  with  interest  thereon.  As  the  sheep  had  passed  through 
a  defective  fence  from  the  plaintiff's  to  an  adjoining  pasture,  and 
there  caught  the  scab  by  mingling  with  diseased  sheep,  the  defend- 
ant sought  to  make  a  charge  of  $30.50  for  the  resulting  damage, 
as  a  defence  pro  tanto  to  the  plaintiff's  demand.  The  defend- 
ant claimed,  also,  to  have  made  and  maintained  a  valid  tender 
of  $25. 

The  auditor  reported  that  on  February  26, 1872,  the  defendant 
bought  a  flock  of  sheep  and  a  quantity  of  hay  of  the  plaintiff  and 
paid  him  therefor,  and  that  the  plaintiff  agreed  to  take  care  of 
the  sheep,  or  to  feed  them  with  forage  and  salt  to  be  furnished  by 
the  defendant ;  that  the  plaintiff  and  the  defendant  entered  into  a 
second  contract,  a  few  days  afterwards,  by  which  the  plaintiff 
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to  pasture  the  sheep  the  ensuing  season,  for  $25,  the  defendant 
furnishing  salt ;  that  in  the  spring  the  defendant  turned  said  sheep 
with  others  that  he  had  bought  of  one  Burton,  into  the  plaintiff's 
pasture ;  that  said  pasture  adjoined  one  owned  by  one  Simonds 
in  which  one  Edward  Sargent  kept  during  the  fall  a  flock  of 
sheep   infected   with  the  scab  or  itch  ;  that  it  did  not  appear 
whether   the   plaintiff  knew  of  such  infection  or  not ;  that  the 
defendant's  sheep  got  into  the  Simonds  pasture,  and  mingled  with 
the  sheep  of  said  Sargent ;  that  Sargent's  passed  into  the  plaintiff's 
pasture  and  mingled  with  the  defendant's,  and  that  in  consequence 
of  such  intermingling  of  the  two  flocks,  which  continned  during 
the  fall,  the  defendant's  sheep  became  infected  with  the  scab,  and 
depreciated  $30.50  ;  that  the  fence  along  the  entire  line  between 
the  plaintiff's  and  Simonds's  pasture,  was  not  such  as  the  law 
required,  but  was  so  insufficient  that  the  sheep  might  have  passed 
it  almost  anywhere,  over  the  plaintiff's  as  well  as  over  Simonds's 
portion,  but  that  he  was  unable  to  find  whose  portion  the  sheep 
actually  passed  over  in  their  various  wanderings  from  one  pasture 
to  the  other,  although  on  one  occasion  when  Sargent's  sheep  were 
in  the  plaintiff's  pasture,  sheep  tracks  were  seen  on  that  part  of 
the  fence  which  belonged,  as  the  plaintiff  insisted,  to  Simonds  to 
maintain.     He  also  reported  that  when  the  defendant  took  up  his 
sheep  in  the  fall,  two  of  the  flock  were  missing,  and  that  it  did 
not  appear  what  had  become  of  them,  but  that  there  was  no  evi- 
dence tending  to  show  that  they  were  lost  through  any  fault  of 
the  plaintiff.     In  regard  to  the  alleged  tender,  the  auditor  reported 
that  two  or  three  days  before  this  suit  was  brought,  the  defend- 
ant's brother,  Prosper  Slack,  offered  to  the  plaintiff  $25  in  U.  S. 
legal  tender  notes,  at  the  defendant's  request,  opening  his  wallet 
as  he  did  so,  so  that  the  plaintiff  could  see  the  money  which  the 
defendant  had  furnished,  and  saying,  *'  There  is  $25  which  Loren 
[the  defendant]  wanted  me  to  tender  to  you"  ;  that  the  said  Pros- 
per soon  after  paid  out  said  money,  and  th^t  no  money  was  pro- 
duced at  the  hearing  before  the  auditor,  but  that  the  said  Prosper 
had  at  all  times  since  the  tender,  had  $25  to  pay  to  the  plaintiff 
whenever  be  should  call  for  it,  but  whether  or  not  U.  S.  legal 
tender  notes,  did  not  appear. 
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The  case  was  heard  at  the  May  term,  1873,  and  the  defeadaat 
requested  the  court  to  hold  that  he  was  entitled  to  recover  for  the 
loss  sustained  by  reason  of  the  infection  of  the  sheep,  and  for  the 
loss  of  the  two  not  returned  nor  accounted  for ;  but  the  court, 
Babbbtt,  J.,  presiding,  declined  so  to  hold,  and  rendered  judg- 
ment on  the  report  for  the  plaintiff;  to  which  the  defendant 
excepted. 

S.  E.  ft  S.  M.  Pingree,  for  the  defendant,  cited  Jones  Bmilm. 
128, 133  ;  1  Rol.  Abr.  4  ;  1  Bl.  Com.  451,  n.;  Colge'*  case,  8  Co. 
32  a;  Broadwater  v.  Blot,  1  Holt,  547. 

Charles  P.  Marsh,  for  the  plaintiff,  cited  Edw.  Bmilm.  45; 
Gen.  Sts.  ch.  104,  §  7 ;  Rail  v.  Adam*,  1  Aik.  166 ;  Torn  v. 
Lamphire,  36  Vt.  101 ;  Phelp*  v.  Pari*,  39  Vt.  511. 

The  opinion  of  the  court  was  delivered  by 

Boss,  J.  The  plaintiff  was  the  bailee  of  the  defendant's  sheep 
for  hire.  The  bailment  was  for  the  mutual  advantage  of  both 
parties.  The  plaintiff  was  bound  to  bring  to  the  performance  of 
the  contract  of  bailment  in  pasturing  the  defendant's  sheep,  the 
exercise  of  ordinary  care,  or  that  degree  of  care  which  a  man  of 
ordinary  prudence  would  use  in  the  performance  of  the  same  duty 
towards  his  own  property.  Phelp*  v.  Pari*,  89  Vt.  511 ;  Broad- 
water v.  Blot,  1  Holt,  547.  This  degree  of  care  the  plaintiff  was 
to  exercise  in  the  maintenance  of  proper  fences  and  bars,  to  re- 
strain the  sheep  from  wandering  or  straying  from  his  pasture.  If 
the  sheep  had  been  lost  by  reason  of  the  plaintiffs  neglect  to  main* 
tain  a  proper  fence  around  his  pasture,  he  would  have  been  liable 
to  the  defendant  for  such  loss.  In  Broadwater  v.  Bloty  1  Holt, 
547,  the  defendant  wjis  a  farmer  and  had  received  the  plaintiffs 
horse  to  agist  at  a  stated  price.  The  horse  strayed  from  defend- 
ant's field,  and  was  lost.  The  plaintiff  gave  some  evidence  of  the 
bad  condition  of  the  fences  on  the  defendant's  farm,  and  likewise 
of  general  negligence  in  leaving  open  the  gates  of  his  fields. 
The  defendant's  own  horses  strayed  at  the  same  time,  b«t  were 
recovered.    Oibbs,  Ch.  J.,  in  submitting  the  case  tolht  jory, 
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used  tho  following  language :  *  "The  question  is,  were  the  de- 
fendant's fences  in  an  improper  state  at  Che  time  the  horse  was 
token  in  to  agist  ?  Did  he  applj  such  a  degree  of  care  and  dili- 
gence to  the  custody  of  the  horse,  as  the  plaintiff,  who  entrusted 
the  horse  to  him,  had  a  right  to  expect  ?"  The  plaintiff  had  a 
verdict  for  the  value  of  tho  horse.  The  contract  of  agistment  im- 
poses the  duty  on  the  agister  of  restraining  the  animals  agisted, 
by  lawful  fences,  within  his  own  enclosure,  unless  there  is  some 
special  understanding  between  the  parties  which  relieves  him  from 
this  duty  in  whole  or  in  part.  If  the  animals  agisted  escape  or 
stray  from  the  enclosure  for  the  want  of  such  fences,  and  are  lost 
or  suffer  damages  thereby,  the  agister  is  liable  for  such  loss  or 
damage.  If  the  defendant's  sheep  had  been  run  down  and  killed 
by  a  vicious  horse,  on  some  of  the  occasions  when  they  escaped 
from  the  plaintiff's  enclosure  into  Himons's  pasture  through  the  in- 
sufficiency of  the  plaintiff's  fence,  would  thore  be  any  doubt  in  re- 
gard to  the  plaintiff's  liability  for  their  loss  ?  We  think  not. 
Nor  would  the  fact  that  he  did  not  know  that  there  was  a  vicious 
horse  in  Simons's  pasture,  relieve  him  from  liability.  He  negli- 
gently allowed  them  to  stray  into  an  enclosure  over  the  occupancy 
of  which  be  had,  and  could  exercise,  no  control.  It  was  the  es- 
Bcence  of  the  contract  of  agistment,  that  be  should  keep  the  sheep 
in  an  enclosure,  over  the  occupancy  of  which  he  had  control,  and 
in  regard  to  the  occupants  of  which  he  could  exercise  care  and 
diligence,  that  they  might  not  be  of  that  character  which  would 
necessarily,  or  be  likely  to  be,  injurious  to  the  safety  of  the  de- 
fendant's sheep.  The  plaintiff,  through  negligence  in  maintaining 
the  division  fence,  allowed  the  defendant's  sheep  to  stray  into  Si- 
mons's pasture,  and  there  become  infected  with  the  scab  from 
other  sheep  over  which  he  could  exercise  no  control.  He  thereby 
exposed  the  defendant's  sheep  to  dangers  which  he  could  not 
guard  against  or  control,  and  broke  the  impKed  contract  of  agist- 
ment to  exercise  reasonable  care  and  diligence  to  keep  the  de- 
fendant's sheep  within  his  control  and  safe  from  injury.  The 
plaintiff  is  not  excused  by  the  failure  of  Simons  to  properly  main- 
tain his  portion  of  the  division  fence.    The  statnte  has  pointed 
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out  a  method  by  which  the  plaintiff  could  compel  the  maintenance 
of  a  lawful  fence  by  Simons  on  the  division  line,  so  that  defend- 
ant's sheep  could  not  have  strayed  into  Siinons's  pasture,  nor  could 
Sargent's  sheep  have  strayed  into  the  plaintiff's  pasture.  We 
think  it  must  be  held  that  the  plaintiff,  in  not  maintaining  a  lawful 
fence  on  his  portion  of  the  division  line,  and  in  not  compelling  the 
maintenance  of  a  like  fence  on  Simons's  portion  of  that  line,  failed 
to  discharge  the  duty  to  the  defendant  which  the  contract  of  agist- 
ment cast  upon  him,  and  was  guilty  of  a  negligence  by  which  the 
defendant's  sheep  became  diseased,  and  were  lessened  in  value 
more  than  the  amount  of  the  contract  price  which  the  defendant 
was  to  pay  for  pasturing  the  sheep.  The  damages  sustained  bj 
the  defendant  from  this  neglect,  are  unliquidated  and  not  properly 
chargeable  in  an  action  on  book  account.  The  defendant  can 
only  avail  himself  of  them  in  this  action  in  reduction  of  the  plain- 
tiff's charge  for  keeping  the  sheep,  and  to  the  extent  of  that 
charge.  The  auditor  has  found  that  the  two  sheep  unaccounted 
for,  were  not  lost  through  any  fault  or  neglect  of  the  plaintiff. 
This  is  conclusive  against  the  defendant's  right  to  have  the  value 
of  these  sheep  deducted  from  the  other  items  allowed  to  the  plain- 
tiff. The  items  allowed  to  the  plaintiff,  excluding  the  charge  for 
pasturing  the  sheep,  amount,  with  interest  computed  to  the  pres- 
ent time,  to  $9.19. 

The  tender  made  on  behalf  of  the  defendant  cannot  avail  to  de- 
feat the  plaintiff '8  recovery  of  this  sum.  To  have  given  it  that 
effect,  he  should  have  availed  himself  of  it  before  the  auditor,  by 
passing  it  into  the  auditor's  hands,  and  by  having  it  returned  with 
the  auditor's  report  into  court,  so  that  the  plaintiff  could  have 
taken  the  same  in  satisfaction  of  the  amount  found  due  him  by  the 
auditor.  To  keep  a  tender  good,  the  party  making  it  must  avail 
himself  of  it,  and  bring  the  money  into  court  as  soon  as  he  is 
called  upon  to  plead,  which  in  book  actions,  is  at  the  trial  before 
the  auditor.  If  the  action  is  commenced  before  a  justice  of  the 
peace,  as  it  would  seom  this  case  must  have  been  commenced,  al- 
though the  exceptions  do  not  show  it,  a  failure  to  produce  the 
tender  in  court  on  the  trial  before  the  justice,  is  a  waiver  of  it. 
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Chapman  v.  Bates,  5  Vt.  143.  The  defendant  waived  the  tender 
by  failing  to  produce  it  at  the  trial  before  the  auditor,  and  to  have 
it  returned  into  court  with  the  auditor's  report.  Woodcock  v. 
Clark  et  ux.  18  Vt.  333.  The  result  is,  that  the  judgment  of  the 
county  court  is  reversed,  and  judgment  is  rendered  on  the  report 
for  the  pldintiff  to  recover  $9.19  and  his  costs,  and  as  the  amount 
recovered  is  less  than  $10,  that  the  trustee  is  discharged  with 
costs. 


ORANGE    COUNTY 

MARCH  TERM,  1874. 
[Continued  prom  vol.  46,  page  772.] 


Samuel  C.  Clement  v.  L.  F.  Hale. 

Gen.  Sts.  ch.  84,  §  58.     Appointment  of  Collector  of  Taxe$  by 

Selectmen  in  Case  of  Disability  of  Collector  by  Removal. 

Gen.  Sts.  ch.  83,  §  27.     Notice  by  Listers  U 

Persons  Assessed. 

Where  the  collector  of  taxes  has  permanently  removed  from  the  town,  the  selectmen 
have  authority  under  §  58,  ch.  84,  of  the  Gen.  Sts.,  to  appoint  a  person  to  collect  uA 
pay  over  to  the  proper  authority  all  unpaid  taxes. 

It  is  not  the  duty  of  the  listers,  under  §  27,  ch.  83,  of  the  Gen.  Sts.,  to  notify  peno» 
whom  they  assess  for  bank  stock,  of  the  sum  in  which  they  are  assessed,  and  of  the 
time  and  place  when  and  where  they  will  hear  those  who  feel  themselves  aggrieved 
by  such  assessment.  Hence,  the  want  of  such  notice,  or  a  misunderstanding  on  the 
part  of  one  of  the  listers  of  a  claim  by  a  person  thus  assessed  that  his  stock  shosJd 
be  exempt  by  reason  of  debts  due  from  him,  will  not  vitiate  his  list 

Trespass  for  a  yoke  of  oxen.  The  defendant  pleaded  the 
general  issue,  and  a  special  plea  in  justification  as  tax  collector 
of  the  town  of  Corinth,  under  rate-bills  and  warrants  for  the 
collection  of  a  state,  a  qtate  school,  and  a  town  tax,  assessed 
against  the  plaintiff  on  the  list  of  1869.  Said  special  plea  con- 
tained the  requisite  allegations  of  the  liability  of  the  plaintiff  to 
pay  taxes  in  said  town,  and  of  the  raising  and  assessment  of  said 
taxes,  and  of  the  making  and  issuing  of  said  rate-bills  and  war- 
rants, and  alleged  that  said  rate-bills  and  warrants  were  duly 
placed  in  the  hands  of  Joseph  H.  Oilman,  the  constable  and 
collector  of  said  town,  for  collection';  that  said  Oilman  did  not 
collect  said  taxes  of  the  plaintiff,  but  that  said  rate-bills  remained 
in  his  hands  uncollected  a  long  time,  to  wit,  until  the  26th  of 
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March,  1870,  at  which  time  there  were  certain  sums  due  from  the 
plaintiff  on  said  taxes  ;  that  on  that  day  the  said  Oilman  became 
u  disabled  from  discharging  his  duties  as  collector,  and  at  his 
request,  the  selectmen  of  said  town  of  Corinth  certified  the  same 
on  the  back  of  said  warrants,  and  there  being  no  other  constable 
in  said  town,  the  said  selectmen  appointed  this  defendant  to  col- 
lect and  pay  over  to  the  proper  authorities,  all  unpaid  taxes 
thereon,  and  put  into  the  hands  of  the  defendant  said  rate-bills 
and  warrants,"  whereupon  the  defendant,  Ac. 

The  plaintiff  filed  two  replications  to  said  spcial  plea.  The  first 
admitted  all  the  allegations  of  the  plea  except  the  disability  of 
Gilman,  which  it  traversed,  and  alleged  that  he  "  did  not  become 
disabled  frcm  discharging  his  duties  as  such  collector,  by  reason 
of  sickness  or  otherwise,  as  the  statute  in  such  cases  has  provi- 
ded," and  concluded  to  the  country,  whereon  issue  was  joined. 
The  second  admitted  the  raising  and  assessment  of  said  taxes,  and 
the  making  and  issuing  of  said  rate-bills  and  warrants,  but  alleged 
that  on  the  first  day  of  April,  1869,  one  of  the  listers  of  said 
town  called  upon  the  plaintiff  for  his  list  of  personal  property ; 
that  thereupon  the  plaintiff  gave  said  lister  a  true  list  of  his  tax- 
able properly,  together  with  the  amount  of  debts  he  was  then 
owing ;  that  the  property  of  the  plaintiff  thus  snbject  to  being 
listed,  amounted  to  the  sum  of  $3,648 ;  that  he  owned  bank  stock 
in  the  Orange  County  National  Bank  at  Chelsea,  to  the  amount 
of  $2,000,  and  that  he  was  then  owing  debts  to  the  amount  of 
•6,000 ;  that  the  said  lister  accepted  said  list  so  given  him  by  the 
plaintiff,  as  and  for  a  true  list  of  all  the  plaintiff's  taxable  prop- 
erty, together  with  the  amount  that  the  plaintiff  was  so  owing ; 
that  the  plaintiff  was  in  fact  owing  on  the  first  day  of  said  April, 
more  than  the  amount  of  all  his  personal  property  including  his 
bank  stock ;  and  that  neither  of  the  listers  in  said  town  in  any 
way  notified  the  plaintiff  that  he  was  assessed  over  and  above 
what  he  was  owing,  either  for  money  on  hand,  debts  due,  bank 
stcck,  or  other  property  ;  that  in  making  up  the  list  in  the  year 
1869,  the  listers  entered  upon  said  list  to  the  plaintiff,  without  his 
knowledge,  under  the  head  of  personal  property,  as  follows : 
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"  Full  value  of  all  taxable  property  after  deducting  the  just  debts 
owed,  $2,000/'  as  and  for  the  list  of  the  plaintiff's  personal  prop- 
erty for  the  year  1869,  without  specifying  what  said  $2,000  was 
made  up  of ;  that  the  amount  of  real  estate  of  the  plaintiff  for 
said  year  1869,  as  it  stood  in  the  list,  was  92,478,  which,  together 
with  the  said  $2,000,  made  the  sum  of  $4,478,  being  the  sum  in 
the  grand  list  of  tho  plaintiff  upon  which  said  taxes,  as  specified 
and  set  forth  in  said  plea,  were  made  out  and  assessed,  when  in 
fact  the  plaintiff  had  no  personal  property  upon  which  he  ought 
to  have  been  assessed  or  taxed,  over  and  above  what  he  was 
owing ;  and  concluded  with  a  verification,  and  treated  as  traversed. 
Trial  by  the  court,  December  term,  1873,  Peck,  J.,  presiding. 
The  taking  was  admitted.  No  question  was  raised  in  relation  to 
anything  except  the  legality  of  the  appointment  of  the  defendant 
as  collector,  and  the  legality  of  the  list  of  the  plaintiff  upon 
which  said  taxes  were  assessed.  It  was  admitted  that  said  Oil- 
man was  duly  elected  constable  and  collector  of  the  town  of 
Corinth,  at  the  annual  March  meeting  in  1869,  and  that  the  taxes 
were  made  out  and  put  into  his  hands  for  collection,  and  remained 
in  his  hands  without  being  collected  until  the  26th  day  of  March, 
1870,  when  be  permanently  removed  from  said  town,  at  which 
time  there  was  no  other  constable  or  collector  therein  ;  that  there- 
upon the  selectmen  of  said  town  appointed  the  defendant  u> 
collect  the  taxes  so  remaining  uncollected,  and  pursuant  to  such 
appointment,  the  defendant  took  the  rate-bills,  with  warrant* 
attached,  and  proceeded  to  collect  said  taxes,  and  took  the  oxen 
in  question,  and  regularly  disposed  of  them  by  virtue  thereof,  to 
satisfy  said  taxes  against  the  plaintiff. 

It  appeared  that  on  the  first  day  of  April,  1869,  Hale  Dam, 
one  of  the  listers  of  said  towu  for  that  year,  called  upon  the 
plaintiff  for  his  list  of  personal  property  ;  that  the  plaintiff  then 
gave  him  his  list  of  personal  property,  amounting  to  98,648,  not 
including  bank  stock,  which  said  lister,  in  the  plaintiff's  pres- 
ence, wrote  down  in  a  book  that  be  carried  for  that  purpose.  The 
plaintiff  at  the  same  time  informed  said  lister  that  he  was  owing 
the  sum  of  $6,000,  and  claimed  that  his  personal  property  should 
be  deducted  from  his  list,  on  account  of  said  indebtedness.     And 
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the  said  lister  then  made  a  minute  upon  his  book,  under  said  list 
of  personal  property,  in  these  words :  "  Sixty  hundred  offset." 
It  appeared  from  the  list  of  said  town  for  the  year  1869,  and  from 
other  evidence,  that  the  listers  did  deduct  from  the  plaintiff's  list, 
by  reason  of  debts  owing,  all  the  plaintiff's  personal  property  ex- 
cept his  bank  stock,  which  stood  in  the  list  at  $2,000,  but  was  not 
designated  as  bank  stock  in  the  list,  and  the  list  did  not  show 
what  it  was  made  up  of,  but  the  said  Davis  testified  that  it  was  for 
the  bank  stock,  and  the  plaintiff's  counsel  so  claimed,  and  the 
court  so  found.  It  appeared  from  the  list  of  the  previous  year, 
that  the  plaintiff  was  assessed  that  year  for  $2,000  bank  stock, 
and  for  money  on  hand  and  debts  due,  the  sum  of  $1,500.  It  did 
not  appear  that  in  1869  the  listers,  or  any  of  them,  notified  the 
plaintiff  that  he  was  assessed  for  money  on  hand,  debts  due,  stock 
in  trade,  or  of  the  amount  of  his  assessment,  or  the  time  and 
place  when  and  where  they  would  hear  him  if  he  felt  aggrieved 
by  his  assessment,  except  as  hereafter  stated. 

It  appeared  that  at  the  time  said  Davis  took  the  list  of  the 
plaintiff's  personal  property  as  aforesaid,  they  had  some  conver* 
sation  about  bank  stock.  The  plaintiff  inquired  of  Davis,  at 
what  price  they  were  going  to  put  it  in  the  list,  saying  he  had 
$2,000  bank  stock  in  Chelsea  bank,  which  he  would  find  at  the  town 
clerk's  office,  and  claimed  it  was  put  in  too  high  before,  and  said  he 
thought  it  ought  not  to  go  in  at  more  than  two  thirds  thenar  value, 
saying  that  some  towns  put  it  in  at  two  thirds  par  value.  Davis 
did  not  call  on  plaintiff  for  a  list  of  his  bank  stock,  expecting  to 
get  a  list  of  that  at  the  town  clerk's  office,  as  he  knew  he  had  the 
bank  stock,  and  knew  that  it  was  set  in  the  list  the  year  before, 
and  not  deducted  from  the  plaintiff's  list  that  year  on  account  of 
any  indebtedness. 

It  was  conceded  bv  the  counsel  that  this  same  stock  was  set  in 
the  list  to  the  plaintiff  the  year  before,  at  the  same  sum  as  in 
1869— $2,000.  Davis  took  no  minute  or  list  of  the  bank  stock 
on  that  occasion.  The  plaintiff  and  Davis  had  some  conversation 
about  the  plaintiff's  alleged  indebtedness  of  $6,000.  Davis 
asked  him  who  he  owed  the  debts  to,  and  the  plaintiff  refused  to 
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tell,  saying  he  was  not  obliged  to  tell.  In  reply  to  what  the  plain' 
tiff  said  about  having  his  stock  go  in  at  two  thirds,  or  less  than 
par  value,  Davis  told  him  he  did  not  know  about  that.  Before 
they  separated  on  that  occasion,  Davis  indicated  to  the  plaintiff 
that  he  was  satisfied  to  have  the  plaintiff's  indebtedness  offset  to 
the  extent  of  the  articles  of  personal  property,  aside  from  the 
bank  stock,  but  did  not  assent  to  anything  beyond  that,  and  told 
the  plaintiff  that  the  listers  had  appointed  a  day  (then  to  come) 
when  they  were  to  meet  at  the  town  clerk's  office  in  that  town,  to 
look  over  the  list,  and  told  him  what  day  it  was,  and  asked  him 
to  come  down  there  at  that  time. 

It  appeared  that  the  listers  had  fixed  on  a  day  to  meet,  as  Da* 
vis  stated  to  the  plaintiff,  and  that  they  did  meet  at  the  time  and 
place  named,  on  that  business,  and  the  plaintiff  did  not  appear, 
although  he  came  near,  and  was  at  a  store  across  the  street  at 
that  time,  a  few  rods  from  the  town  clerk's  office,  when  the  listers 
met.  This  meeting  of  the  listers  was  for  the  purpose  of  making 
up  the  list.  The  plaintiff  did  not  know  of  the  decision  of  the 
listers  in  relation  to  his  list,  till  soon  after  the  list  was  made  out 

The  court  found  that  the  plaintiff  was  owing  debts  to  the 
amount  of  $6,000,  and  more  than  enough  to  cover  all  his  personal 
property,  including  bank  stock  ;  that  the  said  92,000  standing  in 
the  plaintiff's  list,  was  for  his  bank  stock,  and  that  the  lister  who 
took  his  list,  did  not,  from  what  transpired  between  them,  under- 
stand that  the  plaintiff  claimed  to  him  to  have  his  bank  stock  ex- 
empted from  his  list  as  personal  property,  in  consequence  of  his 
said  indebtedness,  but  the  plaintiff  understood  it  otherwise. 

The  plaintiff  claimed  that  the  reason  why  the  bank  stock  was 
not  taken  out  of  his  list  was,  because  the  listers  understood  that 
bank  stock  could  not  be  taken  out  for  debts ;  but  the  court  did 
not  find  it  proved  that  such  was  the  reason.  It  was  not  claimed 
by  the  plaintiff's  counsel  that  there  was  any  fraud  on  the  part  of 
the  listers,  or  any  of  them ;  but,  on  the  contrary,  it  was  conceded 
that  they  intended  nothing  wrong,  but  mistook  the  law. 

The  plaintiff's  list  for  1869,  was  made  up  of  real  estate  valued 
at  $2,468,  and  the  said  bank  stock,  $2,000,  and  one  poll,  making 
in  all  $4,678. 
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The  court  rendered  judgment  for  the  defendant  to  recover  his 
costs ;  to  which  the  plaintiff  excepted. 

Wm.  ft  8.  B.  Hebard,  for  the  plaintiff. 

The  selectmen  had  no  power  to  make  the  appointment.  The 
constable  had  Removed  out  of  town,  and  that  left  the  office  vacant, 
and  a  new  election  should  have  been  had.  Gen.  Sts.  536,  §§  53, 
54,  55.  There  is  nothing  equivocal  or  doubtful  about  the  phrase- 
ology or  meaning  of  the  statute.  Taking  the  three  sections  to- 
gether, there  can  be  no  doubt  about  the  true  construction  of  the 
statute.  Moving  out  of  town  creates  a  vacancy.  A  vacancy  can 
only  be  filled  by  calling  a  special  meeting  of  the  voters  of  the 
town.  In  case  a  special  meeting  is  not  called,  then  the  office  re- 
mains vacant  till  the  annual  meeting. 

It  is  claimed  that  the  selectmen  had  power  to  make  this  appoint- 
ment, by  virtue  of  the  58th  section  of  the  same  statute.  This  section 
applies  to  a  case  of  disability,  and  not  to  a  case  where  there  is  a 
vacancy.  Tho  selectmen  in  this  case  have  no  power,  only  on  re- 
quest of  the  collector,  which  cannot  be  in  case  of  a  vacancy,  as  in 
that  case  there  is  no  collector.  In  case  of  disability  by  sickness 
or  otherwise,  there  is  no  vacancy  ;  and  in  that  case  he  is  as  much 
the  collector  as  he  was  before  he  was  disabled. 

It  has  been,  and  may  again  be,  claimed,  that  the  expression  "  dis- 
abled by  sickness  or  otherwise"  includes  a  case  of  vacancy. 
The  first  objection  to  that  would  be,  a  contradiction  in  terms. 
But  a  greater  difficulty  is,  that  the  statute  has  specifically  pro- 
vided for  a  case  of  vacancy ;  and  the  two  cases  are  entirely  sepa- 
rate and  distinct,  and  have  no  connection  with  each  other.  "Dis- 
abled by  sickness  or  otherwise"  means  otherwise  disabled  ;  and 
otherwise  disabled  means,  disabled  in  a  manner  already  enu- 
merated, or  of  a  like  character.  Cummings  v.  Clark  et  als. 
15  Vt.  6f>3.  The  selectmen  had  no  judicial  discretion  in  deter- 
mining when  they  might  make  an  appointment,  except  to  decide 
who  was  a  competent  person.     Cummings  v.   Clark  et  als,  supra. 

The  facts  detailed  in  the  exceptions,  show  that  the  plaintiff's 
list  was  illegal. 

The  list  is  erronoous.on  the  face  of  it.    The  lister  accepted  an 
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offset  by  way  of  debts  of  $6,000.  The  whole  of  his  personal 
property,  including  the  bank  stock,  is  $5,648,  and  still  the  list 
shows  the  amount  of  taxable  property,  after  deducting  the  just 
debts  owed,  to  be  $2,000. 

R.  Farnham  and  C.  W.  Clarke,  for  the  defendant. 

The  only  question  reserved  on  the  first  part  of  the  case  is, 
whether  a  removal  from  town  by  the  collector,  can  be  treated  as 
a  disability  under  the  statute,  so  that  authority  would  be  vested  in 
the  selectmen  to  appoint  a  collector  to  collect  and  pay  over  the 
arrearage,  or  balance  of  unpaid  taxes.     Gen.  Sts.  ch.  84,  §  58. 

All  the  necessary  facts  to  constitute  a  perfect  and  legal  ap- 
pointment, under  the  act  in  question,  are  fully  stated  in  the  plea, 
and  are  admitted  by  the  replication.  The  only  fact  questioned 
or  put  in  issue  by  the  replication  is,  that  Gilman  was  not  disabled 
within  the  meaning  of  the  statute.  Said  §  58  authorises  the  se- 
lectmen to  appoint  a  collector  under  the  circumstances  of  this  case. 
The  word  otherwise,  made  use  of  in  this  section,  taken  in  its  gen- 
eral sense,  comprehends,  and  was  intended  to  comprehend,  all 
possible  ways  in  which  a  collector  may  become  disabled  and  ren- 
dered incapable  of  collecting  the  taxes.  The  statute  is  to  be  con- 
strued the  same  as  though  it  read  from  sickness,  or  by  other 
causes.  The  word  is  so  defined  by  lexicographers,  and  the  words, 
other  causes,  made  use  of  in  the  definition,  express  the  idea  most 
commonly  intended  and  conveyed  by  it.  The  words  of  a  statute, 
if  of  common  use,  are  to  be  token  in  their  natural,  plain,  obvious, 
and  ordinary  signification  and  import.  4  Kent.  Com.  511.  The 
evident  intention  of  the  statute,  disclosed  by  this  section  and  the 
context,  is,  that  at  all  times  there  shall  be  in  existence  in  a  town, 
authority  properly  equipped  to  enforce  the  collection  of  taxes. 

The  54th  section  of  chapter  84,  provides  for  an  election  of  a 
collector  in  case  of  the  removal,  death,  guardianship,  Ac,  of  the 
collector  in  office  ;  but  it  is  not  necessary  to  hold,  under  the  whole 
chapter  taken  together,  that  an  election  under  the  provisions  of 
that  section,  is  the  only  means  by  which  an  immediate  want  can 
be  supplied  in  such  cases. 
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As  to  tha  validity  of  the  tax,  the  facts  found  do  not  sustain  the 
plaintiff 's  objections. 

The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  I.  As  to  the  official  authority  of  the  defendant 
to  collect  the  tax.  The  only  question  of  fact  in  issue  presonted  by 
the  pleadings,  is,  whother  the  collector,  Gilman,  was  disabled 
within  the  meaning  of  the  statute  that  provides  for  the  appoint- 
ment, by  the  selectmen,  of  a  person  to  collect  the  uncollected 
taxes,  in  cases  where  the  collector  becomes  "  disabled  by  sickness 
or  otherwise."  Gen.  Sts.  ch.  84,  §  58.  The  manner  of  the 
appointment  is  not  brought  in  question  by  the  pleadings,  but  only 
the  cause  and  occasion  for  the  appointment,  and  that  is  limited  to 
the  single  subject  of  disability.  We  accept  the  question  the  same 
as  if  it  had  been  presented  by  an  averment  in  the  plea  that  Gil- 
man  had  become  disabled  by  removal  from  town,  and  that  had 
been  demurred  to  ;  and  make  no  further  criticisms  as  to  the  omis- 
sion of  the  cause  of  disability  in  the  plea,  and  the  insertion  of 
**  by  sickness  "  in  the  traverse.  Counsel  need  not  be  instructed 
that  the  legitimate  scope  and  force  of  the  averment  of  fact  upon 
which  issue  is  to  be  formed  by  a  traverse,  is  not  enlarged  or 
changed  by  adding  in  the  traverse  words  or  expressions  beyond, 
and  different  from,  the  averment.  As  it  has  been  treated  on  the 
trial  in  both  the  county  and  the  supreme  courts,  that  the  issue  pre- 
sented by  the  pleadings  is,  whether  the  removal  from  town  consti- 
tuted disability ,  suoh  as  warranted  the  selectmen  in  appointing 
the  .defendant  to  collect  the  tax  of  the  plaintiff,  so  we  treat  it  in 
deciding  the  case  presented  by  the  exceptions. 

That  provision  of  the  statute  was  made  in  1846.  Previous  to 
that,  the  statute  did  not  authorize  the  selectmen  to  appoint  a  per- 
son to  collect  taxes.  It  only  provided  for  supplying  a  substitute 
by  an  election  at  a  special  meeting  of  the  town,  when  a  collector 
bad  removed,  or  died,  or  been  placed  under  guardianship,  as  in 
§§  53,  54,  ch.  83— which  were  the  same  in  the  Rev.  Sts.,  and 
substantially  in  Slade's  Comp.  ch.  49,  §  13.  If  no  such  meet- 
ing should  be  called,  the  collector  chosen  at  the  next  annual 
or  stated  meeting,  was  to  take  the  old  tax-bill,  and  collect  what 
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was  due  on  it,  the  same  as  the  former  collector  was  authorized  to 
do.  Only  in  the  casos  thus  provided,  and  in  the  manner  thus 
provided,  could  the  taxes  be  collected  by  anybody  bat  the  col- 
lector to  whom  the  tax-bill  was  originally  delivered.  As  the 
law  thus  stood,  whatever  may  have  been  the  exigency  arising 
upon  the  suspension  of  ability  in  the  original  collector  to  make 
further  collections,  the  collection  of  taxes  must  cease  till  a  new 
collector  had  been  elected  in  the  manner  provided  in  §§  53,  54. 
An  exigency  might  as  well  occur,  rendering  it  needful  to  have  t 
collector  at  once  who  could  act,  when  the  collector  had  become 
disabled  by  reason  of  removal,  death,  or  guardianship,  as  when 
disabled  by  sickness.  A  person  would  be  as  literally  dUailed  by 
either  of  the  three  former  of  the  causes,  as  by  sickness.  The 
terms  of  the  statute  of  1846 — now  §  58  of  ch.  84,  Oen.  Sts. — are 
in  themselves  ample  to  cover  any  kind  of  disability,  from  what- 
ever cause  arising.  If  that  had  been  our  only  statute  for  supply- 
ing a  substitute  for  a  disabled  collector,  it  is  hardly  conceivable 
that  it  would  be  claimed  that  the  present  case  does  not  come 
within  its  operation,  both  on  the  score  of  the  reason  and  the 
terms  of  it. 

That  statute  is  not  at  contrariety  with  the  provisions  of  the 
statute  prior  thereto,  now  making  §§  53,  54,  of  ch.  84,  Gen.  Sts. 
Those  provisions  are  still  left  operative  in  the  cases  named,  so 
that  the  town  can,  if  it  sees  fit,  proceed  to  elect,  notwithstanding 
the  selectmen  should  have  made  an  appointment.  The  two 
statutes  are  not  co-extensive  as  to  subject-matter.  Section  58 
provides  for  a  case  not  embraced  in  §§  53,  54,  viz  :  disability  by 
sickness ;  and  while,  by  its  terms,  it  embraces  within  the  same 
provision,  cases  of  disability  by  the  means  named  in  the  former 
sections,  it  leaves  the  former  sections  operative  as  to  the  modes 
and  causes  provided  for  in  them.  The  later  act,  §  58,  supplements 
the  earlier  statutes,  §§  53,  54,  by  providing  an  additional  mode 
of  supplying  a  substitute  for  a  collector  who  has  become  disabled 
by  removal,  death,  or  guardianship — a  substitute  as  much  needed 
in  such  cases  of  disability,  as  in  case  of  disability  by  sickness- 
while  it  makes  provision  for  a  case  of  disability  not  embraced  in 
the  earlier  statute.    The  argument  hardly  seems  in  point,  which 
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is  deduced  from  the  calling  of  the  office  vacant  in  §  54,  in  case  of 
removal,  death,  or  guardianship,  as  named  in  §  53,  while  in  §  58 
it  is  not  so  called.  The  effective  fact  in  the  cases  in  both  §§  53 
and  58,  is,  that  the  collector  has  become  disabled  to  further  per- 
form the  duties  of  the  office.  Though  in  §  58  the  office  is  not 
called  vacant,  the  provisions  made  in  it  as  to  the  powers  and 
duties  of  the  person  appointed  in  place  of  the  disabled  collector, 
show  that  it  is  regarded  not  merely  as  suspended  by  the  sickness, 
but  as  becoming  in  fact  vacant  when  the  request  is  made  to  the 
selectmen.  For  it  is  made  their  duty  thereupon  to  proceed  and 
find  or  make  a  substitute.  And  from  the  making  of  said  request, 
every  reason  for  an  appointment  to  be  made  by  the  selectmen, 
exists  with  equal  force  as  in  cases  of  disability  named  in  §  53. 

It  would  seem,  too,  that  the  claim  is  not  well  grounded,  that 
the  expression,  "  disabled  by  sickness  or  otherwise,"  should  be 
limited  to  lack  of  physical  ability  on  account  of  some  bodily 
ailment.  Official  disability  may  as  well  proceed  from  other  causes 
as  from  sickness  or  bodily  ailment,  and  the  "  or  otherwise,"  follow- 
ing "  by  sickness,"  is  ample  to  cover  and  embrace  all  causes  of 
disability.  Disabled,  is  the  fact,  that  produces  the  occasion  for  a 
substitute.  The  cause  of  being  disabled  is  not  important  as  con- 
stituting a  reason  or  purpose  of  the  provision  for  a  substitute.  It 
is  demonstrated  that  in  statutory  language  and  contemplation, 
persons  may  be  disabled  from  official  service  by  the  very  causes 
named  in  §  53  ;  for  in  ch.  15,  §  21,  is  the  expression,  "  by  reason 
of  non-acceptance,  death,  removal,  insanity,  or  other  disability." 
So  that  it  would  be  entirely  consonant  with  the  legislative  vocab- 
ulary and  usage,  to  construe  the  "  or  otherwise,"  in  §  58,  ch.  84, 
as  embracing  just  such  causes  as  are  treated  as  producing  disa- 
bility in  said  §  21,  ch.  15. 

Though  we  take  notice  of  the  irregularity  in  the  pleadings  of 
two  distinct  formal  replications  to  a  single  plea,  as  no  question 
has  been  made  upon  it  in  either  court,  we  proceed  to  consider — 

II.  It  is  claimed  that  the  list  on  which  the  tax  was  made 
out,  is  affected  with  illegality.  Illegality  in  the  list  of  the  plaintiff, 
does  not  result  from  what  passed  between  the  plaintiff  and  the 
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lister,  Davis,  at  the  time  the  plaintiff  gave  in  his  list  in  writing. 
The  paper  thus  given  in,  did  not  constitute  the  asgessment  named 
and  meant  by  the  statute,  nor  did  the  memorandum  made  by  Mr. 
Davis  on  the  book  that  he  carried.  This  was  only  the  getting 
together  of  the  materials  which  were  to  be  taken  into  considera- 
tion by  the  listers  in  making  the  assessment  and  completing  the 
list  of  the  plaintiff.  Illegality  in  the  list,  if  any  there  be,  must 
be  the  result  of  some  violation  of,  or  failure  to  perform,  some 
duty  resting  on  the  listers  in  making  up  the  list  of  the  plaintiff 
It  is  not  claimed  that  anything  was  illegally  done,  except  as  to 
the  bank  stock.  The  plaintiff  was  not  assessed  for  money  on 
hand,  or  for  debts  due,  or  for  stock  in  trade  or  manufactures. 
All  of  the  list  that  he  gave  in,  except  poll  and  bank  stock,  was 
wiped  out  by  the  debts  owing  by  plaintiff.  It  is  claimed  that  the  bank 
stock  should  also  have  been  excluded  from  the  list  by  reason  of  such 
debts,  and  that  the  listers  were  in  default  of  duty  in  this  respect,  in 
not  having  given  the  plaintiff  the  notice  provided  in  ch.  83,  §  27, 
for  the  hearing  of  persons  who  shall  feel  themselves  aggrieved  by 
the  assessment  made  bv  them.  A  full  and  conclusive  answer  in 
this  respect,  is  furnished  by  the  same  section,  in  the  fact  that  it 
provides  for  such  notice  only  in  case  the  listers  shall  assess  .''  for 
money  on  hand,  debts  due  or  to  become  due,  stock  in  trade  or 
manufactures  " — and  this  is  required,  to  the  end  that  persons 
thus  assessed,  if  aggrieved  by  such  assessment,  may  be  heard  in 
respect  thereto. 

Bank  stock  does  not  fall  within  that  provision.  That  is  the 
subject  of  a  distinct  provision  of  the  statute,  ch.  61,  §42,  Gen. 
Sts.,  act  of  1865,  No.  6,  by  which  the  amount  returned  by  the 
cashier  to  the  town  clerk,  is,  by  the  listers,  to  be  set  in  the  list 
according  to  the  requirements  therein  contained.  The  setting  of 
bank  stock  in  the  list  as  thus  required,  is  altogether  a  different 
matter  from  the  assessing  of  a  person  for  money  on  hand,  debts 
due,  stock  in  trade,  <fcc. — all  of  which  latter  materials  for  making 
up  a  person's  list,  constitute  subjects  of  inquiry  and  showing,  in 
order  to  enable  the  listers  to  adjudicate  the  amount,  if  any,  for 
which  such  person  should  be  assessed.  No  such  inquiry  or  show* 
ing  or  adjudication,  is  contemplated  by  the  statute  in  respect  to 
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bank  stock ;  and  this  would  be  a  good  reason,  if  reason  were 
needed,  why  bank  stock  was  not  embraced  as  a  subject  of  the  no- 
tice required  to  be  given  by  said  §  27.  It  is,  however,  sufficient, 
without  inquiring  as  to  the  reason,  that  bank  stock  is  not  em- 
braced as  subject-matter  for  the  required  notice.  Illegality  in  the 
plaintiff's  list  cannot  have  proceeded  from  the  not  giving  of  the 
notice  in  question. 

As  to  debts  owing  by  the  plaintiff  which  might  lawfully  be  off- 
set against  his  bank  stock,  it  may  be  remarked  that  the  statute 
does  not  require  any  notice  to  be  given  him  by  the  listers.  That 
matter  seems  to  be  left  without  provision  for  any  formal  proceed- 
ings, to  be  moved  by  the  claimant  of  the  offset  by  application  to 
the  listers  in  that  behalf.  Upon  any  thing  shown  or  found  in  this 
case,  there  is  no  ground  even  for  pretence  or  suggestion  that  the 
listers  neglected  or  violated  any  official  duty  in  that  respect.  The 
matter  was  left  open  at  the  time  the  plaintiff  gave  in  his  list,  with 
his  memorandum  of  the  amount  he  claimed  he  was  owing.  It 
was  for  him  to  pursue  the  matter  to  a  final  consummation,  if  he 
saw  fit.  He  was  apprized  that  he  could  have  opportunity  on  a 
day  and  at  a  place  named,  to  meet  the  listers  with  reference  to  any 
matter  touching  the  making  up  of  his  list.  He  voluntarily  re- 
frained from  availing  himself  of  it.  The  difference  of  understand- 
ing between  him  and  the  lister,  Davis,  does  not  affect  the  list 
with  illegality,  for  the  ample  reason,  that  it  does  not  import  any 
failure  or  violation  of  official  duty  on  the  part  of  the  listers.  It 
seems  needless  to  pursue  the  subject  more  in  detail. 

The  "clerical  error"  named  in  the  last  point  in  plaintiff's  brief, 
is  not  before  us  for  correction.  If  it  were,  the  last  clause  in  the 
findings  stated  in  the  except  ions,  shows  the  matter  according  to 
the  fact,  and  shows  no  fault  in  the  judgment  on  this  account. 

Judgment  affirmed. 
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Highway. 

The  fact  that  a  highway  surveyor  does  not  immediately  proceed  in  the  attempt  to 
der  a  highway  passable  and  safe  for  travel,  when  it  has  suddenly  become  impuo- 
ble  and  unsafe,  is  not  conclusive  upon  the  question  of  his  negligence.  The  question 
is,  whether  such  attempt  would  be  successful  if  made;  and  in  this  respect  the  stat- 
ute must  receive  a  reasonable  construction;  and  where  it  is  evident  that  snchit- 
tempt  would  be  fruitless,  it  would  be  unreasonable  to  require  it  to  be  made.  Thus, 
as  bearing  upon  this  question,  where  the  highway  upon  which  the  injury  was  re- 
ceived, and  others  in  the  town,  were  suddenly  rendered  impassable  and  unsafe  by 
reason  of  the  thawing  of  the  snow,  which  commenced  on  Saturday  and  continued 
during  the  Sabbath,  the  town  up  to  the  time  of  the  thaw  being  in  no  fault  in  not 
having  kept  the  snow  cleared  from  the  roads,  it  was  held  admissible  for  the  town  to 
show  the  condition  of  the  roads  at  the  time,  and  the  number  of  miles  of  road  the 
town  was  bound  to  maintain  and  keep  in  repair,  and  the  number  of  the  inhabitant! 
in  the  town. 

Held,  also,  there  being  no  such  conflict  in  the  testimony  as  to  entitle  the  plaintiff  to 
go  to  the  jury  upon  the  question,  that  it  was  not  error  for  the  court  to  rule  as  mat- 
ter of  law,  that  neither  the  officers  nor  the  inhabitants  of  the  town,  were  bound  to 
bestow  labor  upon  the  highway  in  question  on  the  Sabbath. 

Case  for  damage  on  a  highway.  Plea,  the  general  issue,  and 
trial  by  jury,  December  term,  1872,  Peck,  J.,  presiding. 

The  plaintiff  gave  evidence  tending  to  prove,  that  on  the  29th 
of  March,  1869,  he  was  passing  over  a  highway  in  the  town  of 
Lowell,  in  a  sleigh  drawn  by  one  horse,  when,  by  reason  of 
the  deep  snows  that  had  fallen  and  been  suffered  to  remain  in  the 
highway,  and  by  reason  of  the  drifts  of  snow  which  had  filled  the 
road,  and  been  suffered  to  remain  without  being  shoveled  ont  or 
otherwise  removed,  and  by  reason  of  a  thaw  which  had  com- 
menced on  the  27th  of  said  March,  whereby  the  snow  in  said 
highway  had  become  soft,  the  horse  of  the  plaintiff  broke  in,  and 
slumped  in  the  snow  and  snow-drifts,  to  such  an  extent  that  it  was 
unable  to  proceed,  or  extricate  itself  from  the  snow  and  snow- 
drifts, and  thereby  became  injured  and  wounded  in  its  legs,  and 
the  plaintiff  by  reason  of  his  exertions  and  exposure  in  attempt- 
ing to  extricate  the  horse,  became  greatly  injured  in  his  person 
and  health ;  that  the  average  depth  of  snow  in  the  part  of  the 
town  where  this  road  was  situated,  was,  upon  the  level,  from  four 
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to  five  feet,  for  the  distance  of  four  or  five  miles,  and  that  that 
was  about  the  average  depth  of  snow  in  the  town,  and  that  it  was 
nearly  that  depth  all  that  distance,  in  the  travelled  road,  and  that 
at  the  point  where  the  horse  received  its  injury,  the  snow  had 
drifted  into  the  road  so  that  it  was  from  four  and  a  half  to  five 
feet  deep  where  the  travel  went ;  and  that  during  all  that  winter 
up  to  the  time  of  the  accident,  the  snow  had  not  been  shoveled 
out,  and  in  no  way  removed,  or  attempted  to  be  removed,  from 
the  road,  except  by  passing  over  it  after  a  storm,  with  a  sled,  with 
a  plow  attached  to  the  sides  of  the  sled,  thus  throwing  snow  out 
of  the  travelled  track,  and  that  it  had  been  so  plowed  out  from 
one  to  three  times  a  week  during  the  snow  season,  as  the  defend- 
ant's evidence  tended  to  show.  The  plaintiff's  testimony  showed 
that  it  was  not  new  or  loose  snow  that  rendered  the  road  unfit  for 
travel ;  that  he  went  from  Orange  county,  where  he  resided,  and 
passed  o\er  this  road  on  the  Saturday  before  the  accident,  and  the 
road  was  then  safe  for  travel,  and  a  good  track  for  travel  beaten, 
except  the  thaw  had  so  far  softened  the  snow  in  the  road-bed,  that 
in  one  place,  for  a  short  distance,  his  horse  slumped  into  the  snow 
track,  but  not  to  much  extent,  and  that  but  for  the  effect  of  the 
thaw,  the  road  would  have  been  in  safe  condition  for  travel  at  the 
time  in  question  ;  that  the  27th  of  March  was  Saturday,  and  on 
Sunday,  the  following  day,  the  thaw  increased  still  more,  and  the 
plaintiff  was  desirous  of  proceeding  on  his  journey  home,  which 
fact  was  known  to  some  of  the  people  of  Lowell ;  that  he  stayed 
over  the  day  on  Sunday,  on  account  of  the  bad  condition  of  the 
roads,  and  about  one  o'clock  in  the  morning  of  Monday,  the 
weather  having  grown  colder,  and  the  snow  having  to  some  ex- 
tent become  frozen,  he  started,  and  had  proceeded  about  three 
miles,  when  he  met  with  the  injury  complained  of. 

The  defendant  introduced  testimony  tending  to  prove,  that  there 
was  an  unusual  depth  of  snow  generally,  in  that  region  that  win- 
ter, and  that  it  would  have  been  oppressive,  impracticable,  and  un- 
reasonable for  the  town  to  have  been  compelled  to  keep  its  roads 
cleared  from  snow,  so  that  it  would  not  have  obstructed  the  travel 
in  case  of  a  great  and  rapid  thaw,  like  the  one  in  question  ;  and 
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in  this  connection,  among  other  things,  the  defendant  offered  to 
show  the  number  of  miles  of  road  in  the  town,  and  the  number  of 
people  in  the  town ,  and  the  amount  of  the  grand  list  of  the  town  that 
year,  for  the  purpose  of  showing  its  pecuniary  inability  to  keep  its 
roads  unobstructed  by^snow,  and  that  the  town  had  used  due  dili- 
gence in  that  respect,  according  to  its  property  and  pecuniary 
ability,  and  the  number  of  the  inhabitants,  and  the  great  extent  of 
highways  it  had  to  support.  To  this  evidence  the  plaintiff  ob- 
jected, and  the  court  excluded  the  same,  remarking  that  the  stat- 
ute, in  terms,  provided  that  towns  shall  keep  their  highways  in 
good  and  sufficient  repair  at  all  seasons  of  the  year,  and  that  the 
duty  and  liability  of  a  town  under  this  statute,  could  not  be  made 
to  depend  on  the  pecuniary  ability  of  the  town,  and  could  not  be 
evaded  by  proof  of  this  kind,  but  that  there  might  be  cases  where, 
notwithstanding  the  absolute  and  unqualified  language  of  the  stat- 
ute, by  some  sudden  action  of  the  elements,  the  highways  through- 
out the  town,  although  up  to  that  time  kept  in  good  and  sufficient 
repair,  might  be  rendered  unsafe  for  travel,  and  rendered  so  tem- 
porarily, by  a  cause  which  the  town  could  not  control,  and  for 
which  it  would  not  be  responsible ;  and  in  a  season  of  great 
depth  of  snow,  generally,  throughout  the  town  and  region,  sudden 
softening  by  a  great  and  rapid  thaw,  might  make  a  case  of  this 
kind ;  that  towns  were  not  bound  to  perform  impossibilities, 
or  do  what  was  impracticable,  but  that  it  was  the  duty  of  the  town 
to  have  kept  its  roads  so  broken  out  and  cleared  through  the  win- 
ter and  spring,  as  not  only  to  keep  them  in  good  and  sufficient  re- 
pair and  reasonably  safe  for  travel  during  the  winter  and  freezing 
weather,  but  in  doing  so,  to  do  it  in  such  a  manner  as  to  rea- 
sonably guard  against  the  effects  of  a  rapid  and  sudden  thaw,  in 
softening  the  snow,  and  thereby  rendering  the  roads  dangerous  or 
unsafe  for  travel,  and  that,  if  it  was  by  the  neglect  of  this  duty  on 
the  part  of  the  town  that  the  thaw  rendered  the  roads  unsafe  tor 
travel,  the  town  would  not  be  excused  from  liability  upon  the 
ground  that  the  thaw  was  so  rapid  and  extensive  that  it  was  im- 
practicable after  it  commenced,  to  have  prevented  its  rendering 
the  roads  unsafe  for  travel,  or  for  the  town  to  have  restored  the 
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roads  to  safe  condition  for  travel ;  and  the  court  stated  to  counsel 
that  the  court  should  so  charge,  and  the  court,  among  other 
things,  did  so  charge  the  jury. 

The  defendant  introduced  evidence  tending  to  show,  that 
the  town  had,  through  the  winter  and  spring,  kept  its  roads 
plowed  out,  and  the  snow  properly  removed  therefrom,  and  had 
done  its  duty  in  that  respect,  and  that  the  rapid  and  sudden  thaw 
that  commenced  on  said  Saturday,  and  continued  through  the  day 
on  Sunday,  so  softened  the  snow  as  to  render  the  roads  through- 
out the  town,  and  the  road  in  question,  unsafe  for  travel  to  such 
an  extent  that  it  was  impracticable  to  prevent  that  condition  of 
the  roads,  or  to  have  remedied  it,  or  restored  them  to  a  reasonably 
safe  condition  for  travel. 

The  evidence  showed  that  the  plaintiff  remained  at  Lowell 
village,  at  the  hotel,  on  Saturday  night,  and  through  the  day  Sun- 
day, and  until  about  one  o'clock  Monday  morning,  when  he 
started  for  home  over  the  road  in  question  ;  that  he  attempted  to 
start  sometime  during  the  day  Sunday,  and  was  advised  by  some 
of  the  citizens  of  Lowell,  that  on  account  of  the  thaw,  the  road 
was  so  bad  he  could  not  get  along,  and  that  he  had  better 
not  start  till  the  weather  changed  to  freezing,  and  that  he  did  stay 
till  about  one  o'clock  Monday  morning,  sitting  up,  watching  to 
see  if  the  snow  would  freeze  so  he  could  travel ;  that  on  Sun- 
day evening  the  weather  grew  some  cooler,  so  that  at  eleven 
o'clock,  the  thermometer  was  six  degrees  below  freezing,  but  at 
that  time  stopped  falling,  and  went  no  lower,  up  to  the  time,  at 
least,  when  the  plaintiff  started  for  home.  The  evidence  on  the 
part  of  the  plaintiff  also  tended  to  show,  that  the  snow  was  a  little 
frozen  when  he  started,  and  that  he  was  advised  by  the  innkeeper 
that  he  thought  he  could  go  if  he  could  get  over  a  flat  piece  of 
ground  not  far  from  the  village  where  he  was. 

The  evidence  on  the  part  of  the  defendant  also  tended  to  show, 
that  the  plaintiff  was  not  so  advised,  but  that  he  was  advised  just 
before  he  started,  by  a  citizen  of  Lowell,  that  he  could  not  get 
along  and  that  he  better  not  start ;  and  that  the  snow  was  not 
frozen  when  the  plaintiff  started,  although  a  little  stiffened. 

As  bearing  upon  the  question  whether  it  was  impracticable  for 
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the  to wd,  after  the  thaw  commenced,  to  have  kept  its  roads  from 
being  thus  rendered  impassable  by  reason  of  the  thaw,  the  defend- 
ant offered  to  show  the  number  of  miles  of  road  in  town  which  the 
town  had  to  support,  and  the  number  of  inhabitants  in  the  town, 
at  the  time  in  question, — to  which  the  plaintiff  objected,  but  the 
court  admitted  the  same  ;  to  which  the  plaintiff  excepted.  Wit- 
nesses then  testified  that  the  population  was  about  900,  and  the 
town  had  about  70  miles  of  highway  to  maintain  and  keep  in  re- 
pair. 

The  defendant's  counsel  requested  the  court  to  charge  the  jury, 
that  the  town  officers  or  its  inhabitants  were  not  bound  to  work 
repairing  the  road  on  that  Sabbath,  because  it  was  the  Sabbath. 
In  reference  to  this,  the  court  told  the  jury  that  there  might  be 
occasions  of  a  highway  being  out  of  repair  and  in  a  dangerous 
condition,  when  it  would  be  the  duty  of  the  town  officers  or  citi- 
zens to  repair  it  on  the  Sabbath,  as  a  work  of  necessity,  but  that 
it  would  depend  on  the  circumstances  of  the  case ;  that  as  appli- 
cable to  this  case,  under  the  circumstances  disclosed,  the  court 
thought  that  the  officers  or  inhabitants  were  not  bound  to  have 
turned  out  to  repair  the  road  on  that  Sabbath ;  to  this  the  plaintiff 

excepted. 

The  defendant  introduced  evidence  tending  to  show,  that  the 
road  in  question  was  in  good  and  sufficient  repair,  and  in  safe 
condition  for  travel,  up  to  and  at  the  commencement  of  the  thaw, 
and  until  the  thaw  had  rendered  it  otherwise.  The  defendant  did 
not  claim  that  the  highway  at  the  time  was  in  such  condition  as  to 
be  safe  for  travelling,  but  admitted  that  it  was  not,  but  claimed 
that  the  town  was  not  liable  to  damage,  in  consequence  of  the 
great  depth  of  snow  and  the  sudden  thaw  which  softened  the 
snow  and  made  the  roads  impassable. 

The  plaintiff  presented  to  the  court  several  written  requests  to 
charge  the  jury,  and  by  the  second  request  the  court  was  requested 
to  charge  and  instruct  them  as  follows :  "  That  the  snow  having 
been  suffered  to  accumulate,  so  that  a  sudden  thaw  would  render 
it  impassable,  and  so  that  the  accumulation  of  snow  would  and 
did  obstruct  the  travel,  it  was  the  duty  of  the  highway  surveyor, 
or  of  those  in  whose  immediate  care  this  road  was  placed,  to  fortk- 
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with  cause  the  obstructions  to  be  removed ;  and  that  the  delay 
which  the  evidence  shows,  was  unjustifiable — that  the  force  of  the 
district  should  have  been  put  upon  the  road  forthwith,  when  the 
thaw  began,  and  the  impassable  condition  of  the  road  was  immi- 
nent, threatening,  and  impending."  The  court  refused  to  so  charge; 
to  which  the  plaintiff  excepted.     Verdict  for  the  defendant. 

Wm.  ft  S.  B.  Hebard,  for  the  plaintiff. 

The  defendant  admitted  that  the  road  was  insufficient  and  out 
of  repair,  but  claimed  to  be  exonerated  from  the  consequences 
and  liabilities  of  such  insufficiency,  by  reason  of  its  inability  to 
keep  it  in  repair.  "  All  highways  and  bridges  within  the  bounds 
of  any  town,  shall  be  kept  in  good  and  sufficient  repair,  at  the 
expense  of  such  town,  at  all  seasons  of  the  year."  Gen.  Sts.  ch. 
25,  §1.  This  duty  is  unqualified  and  unlimited;  and  nothing 
appears  in  this  case  which  should  make  it  an  exception.  It  was 
the  duty  of  the  town,  or  of  the  highway  surveyor,  to  proceed  im- 
mediately, as  soon  as  practicable,  to  remove  the  obstructions  from 
the  road  with  the  force  and  means  at  its  or  his  control  and  imme- 
diate command.     Clark  v.  Corinth^  41  Vt.  449. 

This  town  was  in  fault  in  suffering  the  snow  to  accumulate  in 
the  highway  to  the  depth  of  five  feet.  From  the  case,  it  appears 
that  the  snow  in  the  road  was  nearly  as  deep  as  at  the  sides  of 
the  road.  This  constitutes  an  insufficiency  in  the  road,  and  one 
for  which  the  town  is  liable.     Ghreen  v.  Danby,  12  Vt.  338. 

The  court  erred  in  not  instructing  the  jury  upon  this  point. 
Upon  this  request,  the  court  gave  no  instruction,  but  simply  declined 
to  charge  as  requested.  Is  there  any  doubt  that  "  it  was  the 
duty  of  the  highway  surveyor  to  forthwith  cause  the  obstructions 
to  be  removed  ?"  Cases  supra.  But  at  any  rate,  we  were  enti- 
tled to  some  instructions  on  that  point. 

The  court  gave  the  jury  no  instructions  in  relation  to  the  duty 
of  the  town  in  keeping  this  road  unobstructed  through  the  win- 
ter, and  in  this  there  was  error.  We  claim  that  it  was  the  duty 
of  the  town  to  have  prevented  the  snow  from  accumulating  to 
the  depth  of  five  feet  on  this  road,  and  that  the  court  should  so 
have  instructed  the  jury. 
88 


698  ORANGE  COUNTY, 

Spear  v.  Lowell. 

The  court  erred  in  allowing  the  defendant  to  show  the  number 
of  miles  of  roads  in  town,  and  the  number  of  inhabitants,  as 
bearing  upon  the  question  of  the  town's  ability  to  keep  its  roads 
in  repair.  This  showing  was  admitted  under  objection,  and  suf- 
fered to  go  to  the  jury  without  any  instructions  from  the  court ; 
and  what  view  the  jury  took  of  it,  we  have  no  means  of  knowing. 
The  defendant  had  before  this  offered  the  same  testimony,  and 
the  court  excluded  it.  The  doctrine  then  laid  down  by  the  court, 
we  submit,  is  the  true  doctrine,  and  the  court  erred  in  admitting 
the  same  testimony  afterwards.  It  is  not  denied  that  there  may 
be  cases  when  a  town,  within  a  given  time,  could  be  required  to 
remove  obstructions.  But  there  is  no  case  when  a  town  would 
be  excused  till  it  had  attempted  to  remove  the  obstructions,  after 
being  notified.     Clark  v.  Corinth,  supra. 

The  defendant  claimed,  and  requested  the  court  to  charge,  that 
towns  are  not  bound  to  repair  their  roads  on  the  Sabbath,  flow 
far  towns  will  be  held  to  be  bound  to  work  on  the  Sabbath  iu 
repairing  their  roads,  may,  to  some  extent,  depend  upon  circum- 
stances. But  that  there  are  such  cases  the  court  told  the  jury. 
Was  this  one  of  those  cases  ?  We  claim  that  it  was.  But 
whether  it  was  or  not,  was  a  question  of  fact,  and  not  a  question 
of  law,  and  one  that  should  have  been  submitted  to  the  jury. 
But  we  submit  that  as  matter  of  law,  the  court  should  have  told 
the  jury  that  the  statute  was  imperative  upon  towns,  and  made  it 
their  duty  whenever  their  roads  became  impassable,  to  turn  out 
without  delay,  and  put  them  in  a  safe  condition. 

Orin  Q-ambell,  Jr.,  and  Benton,  Hill,  £  Cro**y  for  the 
defendant. 

The  first  exception  in  this  case  relates  to  the  admission  of  the 
testimony  showing  the  number  of  inhabitants  and  the  extent  of 
the  highways  in  the  town.  This  was  not  admitted  upon  the  ques- 
tion of  the  measure  of  sufficiency  required  by  the  statute  in  the 
general  maintenance  of  highways.  On  this  point,  the  evidence 
was  excluded.  The  evidence  of  amount  of  grand  list  was  wholly 
excluded.  In  that  exclusion,  and  the  charge  on  that  point,  the 
court  fully  held  that  the  ability  of  the  town  was  no  measure  of 
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the  sufficiency  or  goodness  of  its  roads,  as  required  by  statute. 
On  this  the  court  did  all  the  plaintiff  had  a  right  to  ask,  even 
under  the  rule  laid  down  in  Winship  v.  Enfield,  42  N.  H.  197. 
The  evidence  was  admitted  as  bearing  upon  the  duty  of  the  town, 
under  the  emergency  of  the  thaw.  Under  the  charge  as  detailed, 
the  jury  have  found  that  in  the  general  maintenance  of  the  road 
during  the  winter,  and  down  to  the  commencement  of  the  thaw, 
the  town  was  guilty  of  no  fault — that  the  road  was  in  u  good  and 
sufficient  repair"  with  reference  both  to  the  safety  of  travel  at 
the  time,  and  such  softening  of  the  snow  as  might  be  expected 
from  a  rapid  and  sudden  thaw.  This  was  all  found  independently 
of  the  testimony  in  question.  There  the  question  arose  as  to  the 
duty  of  the  town  in  the  sudden  emergency  of  the  thaw.  In  such 
case,  the  law  does  not  demand  the  instant  reparation  of  the  injury ; 
but  only  the  exercise  of  due  diligence.  Briggs  v.  Guilford,  8 
Vt.  264  ;  Ozier  v.  Hinesburgh,  44  Vt.  220  ;  Ward  v.  Jefferson, 
24  Wis.  842. 

What  is  reasonable  diligence,  depends  on  the  peculiar  circum- 
stances of  each  case.  Among  the  elements  to  be  considered,  are 
the  amount  of  damage  occasioned  in  the  emergency,  and  the 
ability  of  the  town  to  repair  it.  Briggs  v.  Guilford,  supra. 
These  are  precisely  the  points  covered  by  the  testimony  in  ques- 
tion. The  test  was,  whether,  by  the  exercise  of  reasonable 
diligence,  the  town  could,  within  the  time,  remove  the  insuffi- 
ciency occasioned  by  that  thaw.  Towns  are  not  bound  to  perform 
impossibilities.     Prindle  v.  Fletcher,  39  Vt.  255. 

The  second  exception  is  to  the  charge  that,  under  the  circum- 
stances, the  town  was  not  bound  to  repair  the  road  in  question 
on  Sunday.  The  statute  forbids  work  on  that  day,  except  works 
of  necessity ;  and  the  question  here  is,  whether  the  repair  of  that 
road  was  such  a  work  of  necessity  as  to  come  within  that  excep- 
tion. What  the  statute  really  means  by  a  work  of  necessity  is, 
such  work  as  is  necessary  to  prevent  irreparable  injury  or  destruc- 
tion of  property. 

This  case  is  not  at  all  one  of  that  kind  in  which  any  mischief 
could  arise  from  the  delay,  other  than  the  ordinary  hindrance  of 
travel.     Lyon  y.  Strong,  6  YU  214 ;  Smith  v.  Watson,  14  Vt. 
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382 ;  Lovejoy  r.  Whipple,  18  Yt.  379 ;  Adam*  v.  <7«y,  19  Vt. 
358.  The  plaintiff's  request  was  for  the  court  to  direct  the  jury 
as  to  matters  in  which  they  were  the  judge.  There  is  no  fixed 
rule  of  law  that  determines  when  and  how  a  town  is  boand  to  go 
to  work  to  repair  a  highway.  Those  are  matters  of  fact,  and  are 
the  very  questions  of  experience  and  practice  that  belong  exclu- 
sively to  the  jury. 

The  opinion  of  the  court  was  delivered  by 

Royce,  J.    No  exception  was  taken  to  the  charge  of  the  court, 
and  under  the  charge,  the  jury  must  have  found  that  down  to  the 
time  of  the  commencement  of  the  thaw  on  the  27th  of  March, 
the  town  had  discharged  its  entire  duty  in  reference  to  this  high- 
way.   The  exceptions  taken  were  to  the  rulings  of  the  court  upon 
questions  relating  to  the  duty  of  the  town  after  the  thaw  had 
commenced.     No  question  seems  to  have  been  made  but  that  the 
highway  in  question  was  unsafe  for  public  travel  at  the  time  of 
the  happening  of  the  accident  to  the  plaintiff;  and  the  liability  of 
the  town  for  the  consequences  of  the  accident,  must  depend  upon 
whether  the  town  was  negligent  in  permitting  the  highway  to 
remain  in  that  unsafe  condition.     The  duty  of  highway  surveyors, 
as  defined  in  ch.  25  of  the  Gen.  Sts.,  has  frequently  been  the  sub- 
ject of  judicial  examination  ;  and  in   Clark  v.   Corinth,  41  Vt. 
449,  the  court  held,  that  whether  the  surveyor  was  in  fault  or  not, 
depended  upon  the  question  whether,  by  diligently  using  the 
means  at  his  command  or  within  his  reach,  he  could  have  pat  a 
force  immediately  upon  the  road  which  was  competent  to  make 
the  necessary  repairs  after  the  injury  to  the  road  and  before  the 
accident  happened ;  so  that  the  fact  that  the  surveyor  does  not 
immediately  proceed  in  the  attempt  to  make  a  highway  pas- 
sable and  safe  for  travel  over  it,  is  not  conclusive  upon  the 
question  of   his  negligence.      The  question  is,    whether  saeh 
attempt  could  be  successful  if  made.    There  may  be  cases,  and 
from  the  evidence  as  detailed  this  was  probably  one,  where  the 
surveyor  would  not  be  required  to  make  an  immediate  attempt  to 
make  the  highway  safe  for  travel.    The  statute  must  receive  a 
reasonable  construction ;  and  where  U  i$  evident  that  any  wh 
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attempt  would  be  fruitless,  it  would  be  unreasonable  to  require  it 
to  be  made ;  and  as  bearing  upon  the  question  of  the  duty  of  the 
surveyor,  we  think  it  was  competent  to  show  the  condition  of  the 
highway  in  question,  and  the  nature  and  extent  of  the  work 
required  to  be  done  upon  it ;  and  as  explanatory  of  the  means  at 
his  command,  or  within  his  reach,  it  was  permissible  to  show  the 
number  of  miles  of  road,  and  their  condition,  which  the  town  was 
required  to  maintain,  and  the  population  of  the  town.  We  per- 
ceive no  error  in  the  ruling  of  the  court  upon  the  question  of  the 
obligation  of  the  officers  or  inhabitants  of  the  town  to  have  turned 
out  and  repaired  this  road  on  the  Sabbath.  There  was  no  such 
conflict  in  the  evidence  as  entitled  the  party  to  the  judgment  of 
the  jury  :  and  it  was  competent  for  the  court,  as  the  question  was 
presented,  to  rule  upon  it  as  a  question  of  law  ;  and  it  may  well 
be  questioned  whether,  under  our  statute  enforcing  the  observance 
of  the  Sabbath,  towns  would  ever  be  justified  in  bestowing  labor 
upon  their  highways  on  that  day,  to  merely  facilitate  travel  over 
them.  It  would  seem  that  such  labor  only  became  a  necessity 
when  necessary  to  avoid  impending  danger  to  life  or  property. 
For  reasons  already  given,  the  plaintiff  was  not  entitled  to  the 
charge  asked  for  in  his  second  request.  Neither  can  we  notice  the 
objection  made  in  argument,  that  the  court  neglected  to  charge 
upon  the  subject-matter  of  this  request ;  because,  if  there  was 
such  neglect,  no  exception  appears  to  have  been  taken  to  it ;  and 
if  we  were  to  make  any  presumption,  it  would  be  that  the  court 
gave  such  instructions  to  the  jury  upon  the  subject  as  the  case 
required. 

Judgment  affirmed. 
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Samuel  Streit  &  Co.  v.  Chester  Sanborn. 

Promissory  Note  given  for  Intoxicating  Liquor. 

Sec.  32,  ch.  94,  of  the  Gen.  Sts.,  which  provides  that  "no  action  of  any  kind  shall  be 
had  or  maintained  in  any  court  in  this  state,  for  the  recoTery  or  possession  of  intox- 
icating liquor,  or  the  value  thereof,  except  such  as  is  sold  or  purchased  in  accord- 
ance with  the  provisions  of  this  chapter,"  renders  a  promissory  note  given  for  in- 
toxicating liquor  not  thus  sold  or  purchased,  absolutely  roid,  so  that  a  bona  Jfeir 
holder  thereof  for  value  and  without  notice,  who  takes  it  in  the  due  course  of  busi- 
ness while  current,  can  not  recover  thereon. 

Assumpsit  in  favor  of  the  plaintiffs  as  indorscrs,  against  the 
defendant  as  maker,  of  a  promissory  note,  dated  at  Chelsea,  Yt., 
March  1,  1870,  for  $187.16,  payable  to  the  order  of  Erwin  k 
McKelsey,  three  months  from  date,  with  interest,  at  the  Orange 
County  National  Bank,  at  said  Chelsea.  Plea,  general  issue,  and 
trial  by  the  court,  December  term,  1873,  Peck,  J.,  presiding. 

The  signature  of  defendant  as  maker  of  the  note,  was  admit- 
ted, and  the  indorsement  to  plaintiffs  proved,  and  the  note  read 
in  evidence.  It  appeared  that  in  1869,  and  at  the  time  in  ques- 
tion, the  payees  of  the  note  were  partners,  living  and  doing  busi- 
ness in  the  city  of  New  York,  and  dealers,  among  other  things, 
in  intoxicating  liquors,  and  that  defendant  at  the  same  time,  resi- 
ded in  said  Chelsea,  and  was  engaged  in  the  business  of  keeping 
a  hotel  there,  and  was  not  a  town  agent  for  the  sale  of  intoxicat- 
ing liquors,  which  was  known  to  the  payees  and  to  their  agent 
hereafter  named,  at  the  time  in  question  ;  that  a  little  before  Nov. 
24,  1869,  defendant,  at  said  Chelsea,  purchased  of  Erwin  k 
McKelsey,  through  their  agent,  Knight,  a  barrel  of  whiskey  for 
the  purpose  of  selling  it  in  his  hotel  without  license,  and  contrary 
to  law,  which  was  soon  after  forwarded  to  him  from  their  store  in 
New  York,  in  pursuance  of  said  purchase.  The  defendant 
received  the  same  on  said  contract,  and  not  having  paid  therefor 
he  soon  after,  and  on  or  about  the  24th  of  November,  1869,  ex- 
ecuted and  delivered  to  Erwin  &  McKelsey,  at  said  Chelsea, 
his  promissory  note  of  that  date,  for  $133.75,  the  price  of  said 
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whiskey,  payable  to  the  order  of  Erwia  &  McKelsey,  three  months 
after  date,  with  interest,  at  said  bank. 

At  the  time  of  the  sale  and  delivery  of  the  whiskey,  Knight 
and  the  payees  knew  that  the  defendant  purchased  it  for  the  pur- 
pose aforesaid.  The  last-mentioned  note  was,  in  due  course  of 
business,  negotiated  and  indorsed  by  Ei  win  &  McKelsey  to  tho 
plaintiffs,  of  said  city,  while  current,  long  before  it  became  due, 
for  a  valuable  consideration,  and  without  any  notice  to  plaintiffs 
as  to  what  it  was  given  for.  The  plaintiffs  thereafter  sent  the 
note  to  said  bank,  and  caused  demand  to  be  duly  made  of  the 
maker  at  the  time  it  became  due,  and  it  not  having  been 'paid,  it 
was  duly  protested,  and  notice  duly  given  to  Erwin  &  McKelsey, 
whereby  they  became  charged  as  indorsers ;  and  thereupon  the 
defendant  requested  an  extension  of  time,  to  which  the  plaintiffs 
agreed,  on  condition  that  defendant  would  give  them  a  new  note 
for  the  amount  due,  including  costs  of  protest,  payable  to  the 
order  of  said  Erwin  &  McKelsey,  and  by  them  indorsed,  on  three 
months,  with  interest,  payable  at  said  bank.  Erwin  &  McKelsey 
having  assented  to  this,  defendant  caused  the  note  in  suit  to  be 
drawn,  executed  it,  and  caused  the  cashier  of  said  bank  to  for- 
ward it  to  New  York,  either  to  the  plaintiffs,  or  to  Erwin  &  Mc- 
Kelsey, for  them  to  indorse  and  deliver  to  plaintiffs  in  pursuance 
of  said  arrangement.  Immediately  on  its  reaching  New  York, 
said  note  was  indorsed  by  Erwin  &  McKelsey,  and  taken  and  re- 
tained by  plaintiffs  in  place  of,  and  as  a  substitute  for,  the  former 
note  ;  whereupon  plaintiffs  caused  the  former  note  to  be  given  up 
to  defendant,  plaintiffs  not  then  knowing  what  the  consideration 
of  the  former  note  was.  This  was  within  two  or  three  days  after 
the  date  of  the  note  in  suit.  The  note  in  suit  was  kept  by  the 
plaintiffs,  and  sent  by  them  to  said  bank  for  collection  when  due, 
when  they  caused  demand  of  payment  to  be  duly  made  of  the 
maker,  and  it  not  being  paid,  they  then  and  there  caused  the  note 
to  be  duly  protested,  and  notice  thereof  to  be  given  to  Erwin  & 
McKelsey,  whereby  they  became  charged  as  indorsers.  Some 
time  after  the  note  in  suit  was  protested  as  aforesaid,  and  before 
the  commencement  of  this  suit,  Erwin,  one  of  the  payees  of  the 
note,  being  about  to  come  to  Vermont,  Streit,  one  of  the  plain- 
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tiffs,  asked  him  to  take  the  note,  and  call  on  the  defendant  to  pay 
it.  Erwin  consented  to  do  so.  Streit  thereupon  handed  the  nole 
to  Erwin  for  that  purpose,  and  Erwin  came  to  Vermont  as  con- 
templated, and  saw  the  defendant,  and  told  him  that  Streit  wished 
Trim  to  demand  payment  of  the  note.  Defendant  would  not  and 
did  not  pay  it.  The  defendant  had  been  notified  of  the  negotia- 
tion of  the  first  note,  before  it  fell  due,  and  also  knew  that  the  note 
in  suit  belonged  to  the  plaintiffs.  Erwin,  as  soon  as  he  returned 
to  New  York,  which  was  in  a  very  few  days  after  the  demand  of 
payment  of  defendant,  returned  the  note  to  plaintiffs.  On  the 
occasion  of  taking  the  note  from  Streit  as  aforesaid,  before  com- 
ing to  Vermont  with  it,  Erwin,  without  the  knowledge  or  consent 
of  plaintiffs,  erased  the  indorsement  of  Erwin  &  McKelsey  upon 
it,  solely  for  safety  in  case  of  loss  of  the  note  while  in  his  posses- 
sion, and  not  for  the  purpose  of  affecting  the  liability  of  Erwin 
&  McKelsey  as  indorsers,  or  in  any  way  changing  the  ownership 
of  the  note,  or  the  relation  of  the  parties  to  it.  When  Erwin  re- 
delivered the  note  to  plaintiffs,  he  indorsed  it  as  before,  with  the 
name  of  his  firm. 

It  appeared  that  after  the  plaintiffs  discounted  the  first  note  as 
aforesaid,  said  Erwin  &  McKelsey  never  had  any  interest  in  the 
same,  but  the  plaintiffs  were  the  sole  and  bona  fide  owners 
thereof.  The  liability  of  Erwin  &  McKelsey  as  indorsers  to 
plaintiffs,  still  continued. 

After  the  evidence  was  closed,  the  plaintiffs'  counsel  claimed 
that  the  plaintiffs  were  entitled  to  recover  upon  the  principle  of  the 
law  merchant,  that  a  bona  fide  indorsee  of  a  negotiable  promissory 
note,  who  receives  it  while  current,  for  a  valuable  consideration, 
without  notice  of  any  defence,  is  protected  against  a  defence  that 
might  have  availed  the  maker  as  against  the  payee.  The  defend- 
ant's counsel  claimed,  that  under  our  statute  on  the  subject  of 
"  traffic  in  intoxicating  drinks"  the  principle  claimed  by  plain- 
tiffs' counsel  did  not  apply ;  that  a  negotiable  promissory  note 
given  for  the  sale  of  intoxicating  liquor  sold  in  violation  of  said 
statute,  is  void  everywhere,  and  equally  void  in  the  hands  of  such 
innocent  bona  fide  holder,  as  in  the  hands  of  the  payee,  or  vendor 
in  the  illegal  sale,  and  that  even  if  this  was  not  so,  the  erasure  of 
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the  indorsement  of  Erwin  &  McKelsey,  took  this  case  out  of  the 
rule  claimed  by  the  plaintiffs'  counsel ;  and  that  for  both  these 
reasons,  the  plaintiffs  were  not  entitled  to  recover. 

The  court,  although  they  held  that  the  first  note  was  invalid 
while  in  the  hands  of  the  payees,  by  reason  of  the  illegality  of  the 
consideration,  overruled  the  defendant's  objections,  and  sustained 
the  plaintiffs'  position,  and  rendered  judgment  for  the  plaintiffs. 
Exceptions  by  the  defendant. 

Hebards,  for  the  defendant,  cited  Gen.  Sts.  ch.  94,  §§  9,  82 ; 
Pindar  v.  Barlow,  31  Vt.  529  ;  Converse  v.  Foster,  32  Vt.  828  ; 
Howe  et  al.  v.  Stewart,  40  Vt.  145 ;  Aiken  v.  Blaisdell,  41  Vt. 
655  ;  Vallett  v.  Parker,  6  Wend.  615  ;  City  Bank  v.  Barnard 
et  al.  1  Hall  (N.  Y.  City  Superior  Court),  70  ;  Bowyer  v.  Bramp- 
ton, 2  Stra.  1141 ;  Chit.  Bills  (10  Am.  ed.),  90. 

C.  W.  Clarke,  for  the  plaintiffs,  cited  Backman  v.  Wright,  27 
Vt.  187 ;  Power*  v.  Ball,  27  Vt.  662 ;  Pindar  v.  Barlow,  31 
Vt.  529 ;  Backman  v.  Muzzy,  31  Vt.  547 ;  Converse  v.  Foster, 
32  Vt.  828  ;  Hrwin  #  McKelsey  v.  Stafford,  45  Vt.  390 ;  Spring- 
field Bank  v.  Merrick,  14  Mass.  332  ;  Russell  v.  Be  Grand,  15 
Mass.  38  ;  Wheeler  v.  Russell,  17  Mass.  280 ;  City  Bank  v.  Bar- 
nard,  1  Hall,  70 ;  Vallett  v.  Parker,  6  Wend.  615 ;  Norris  v. 
Langley,  19  N.  H.  423  ;  Wyatt  v.  Bulmer,  2  Esp.  538 ;  Ackland 
v.  Pearce,  2  Camp.  599 ;  Steers  v.  Laskley,  6  T.  R.  61 ;  Brown 
v.  Turner,  7  T.  R.  630 ;  Greenland  v.  Dyer,  2  M.  &  R.  422  ; 
Edwards  v.  Dick,  4  B.  &  Aid.  212 ;  Bay  v.  Stuart,  6  Bing.  109 ; 

1  Wheat.  Selw.  N.  P.  388,  and  cases  cited  ;  Chit.  Bills,  90,  92; 

2  Bac.  Ab.  621 ;  3  Kent  Com.  79,  80  ;  Story  Prom.  Notes,  §  192, 
and  note  1;  Story  Bills,  §189;  Parsons  Bills  &  Notes,  279, 
and  cases  cited  in  note  2. 

The  opinion  of  the  court  was  delivered  by 

Roycb,  J.  The  consideration  for  the  note  for  which  the  note 
declared  upon  was  given,  was  intoxicating  liquor  sold  by  the 
payees  of  the  note,  through  their  agent,  Knight,  under  such  cir- 
cumstances that  it  is  conceded  that  as  between  the  parties  to  the 
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note,  the  transaction  was  of  such  an  illegal  character  that  the 
payees  could  not  enforce  its  collection.  The  note  was  in  due 
course  of  business  negotiated  and  indorsed  to  the  plaintiffs  while 
current,  for  a  valuable  consideration,  and  without  any  notice  as 
to  what  it  was  given  for.  The  question  presented  upon  the  above 
statement  of  facts,  is,  whether  the  plaintiffs'  right  to  maintain 
their  action,  is  defeated  by  §  32,  ch.  94,  of  the  Gen.  Sts.  Said 
section  declares  that  *'  no  action  of  any  kind  shall  be  had  or 
maintained  in  any  court  in  this  state,  for  the  recovery  or  posses- 
sion of  intoxicating  liquor,  or  the  value  thereof,  except  such  as 
is  sold  or  purchased  in  accordance  with  the  provisions  of  this 
chapter."  This  act  was  passed  in  1852,  and  previous  to  that  time, 
the  law  regulating  the  traffic  in  intoxicating  drinks  did  not  con- 
tain any  such  provision.  It  simply  made  the  sale  of  intoxicating 
drinks  by  persons  not  authorized,  illegal,  and  inflicted  penalties 
upon  parties  making  such  sales. 

The  notes  declared  upon  in  the  cases  cited  and  relied  upon  by 
the  plaintiffs,  of  Pindar  v.  Barlow ,  31  Vt.  529,  and  Conv*r$*  v. 
Foster,  32  Vt.  828,  were  given  previous  to  the  passage  of  the  act 
of  1852,  and  the  question  presented  for  adjudication  in  those  cases 
was,  whether,  as  against  a  bona  fide  holder  for  value  without 
notice,  the  defendant  could  avail  himself  of  the  illegality  of  the 
consideration  as  a  defence  to  the  notes.  The  court  held,  that  in 
a  suit  between  the  parties  to  a  note,  the  illegality  of  the  consid- 
eration might  be  set  up  as  a  defence  ;  but  that  as  against  a  bona 
fide  holder  of  such  a  note,  who  acquired  it  while  current,  for 
value,  and  without  notice,  the  illegality  of  the  consideration  would 
not  constitute  a  defence.  It  will  be  seen  by  reference  to  those 
cases,  that  the  construction  to  be  given  to  the  act  of  1852  was 
not  presented,  or  necessary  to  the  determination  of  the  issue 
made.  And  while  the  opinions  expressed  by  the  learned  judges 
who  delivered  the  respective  opinions  in  those  cases,  as  to  what 
the  rights  of  the  holders  of  such  paper  might  be  under  the  act  of 
1852,  are  entitled  to  great  consideration,  we  cannot  regard  either 
as  an  authority  upon  the  construction  to  be  given  to  the  act.  The 
rule  that  where  a  transaction  is  declared  by  statute  to  be  illegal, 
and  that  all  securities  given  in  consideration  of  such  illegal  trans- 
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action  arc  void,  is  too  familiar  to  require  the  citation  of  authori- 
ties in   its   support.      And  courts   will   no  more   enforce   such 
securities  for  the  benefit  of  bona  fide  holdors,  than  for  the  benefit 
of  a  party  to  the  transaction.     The  right  of  recovery,  therefore, 
in  this  case,  must  depend  upon  the  construction  to  be  given  to  the 
act  of  1852.     It  has  been  claimed  in  argument,  that  inasmuch  as 
the  statute  does  not  in  express  terms  make  securities  given  for 
intoxicating  liquors  illegally  sold,  void,  that  they  are  not  to  be 
held  as  void,  or  voidable,  except  as  between  the  parties  to  the  illegal 
sale.     But  we  understand  that  where  the  language  employed  in 
a  statute  is  equivalent  to  an  express  declaration  that  such  securi- 
ties are  void,  it  is  all  that  is  required.     By  enacting  that  no  action 
should  be  had  or  maintained  to  recover  for  the  value  of  intoxica- 
ting liquors,  except  such  as  should  be  sold  in  accordance  with  the 
provisions   of  the   law   regulating  its  sale,  it  is  clear  that  the 
legislature  intended,  and  have  in  effect  rendered,  such  securities 
worthless  to  the   possessor,  for  the  reason  that  no  court  in  the 
state  can  entertain  any  suit  to  enforce  the  obligation  of  any  such 
security.  •  And  we  hold  that  the  obvious  and  natural  import  of 
the  language  made  use  of  in  this  statute,  without  resorting  to  any 
forced  or  subtle  construction,  is,  to  make  all  such  securities  abso- 
lutely  void.     If  there   was  any  ambiguity  in   the  language  or 
intent  of  the  statute,  it  would  be  the  duty  of  the  court  to  inquire 
what  the  law  upon  the  subject  had  been,  and  what  change  in  it 
was  intended  to  be  made  by  the  statute  we  are  now  considering. 
If  the  subject  is  examined  in  this  view,  it  will  be  found  that  the 
legislation  for  many  years  previous  to  1852,  upon  the  subject  of 
the  traffic  in  intoxicating  liquors,  had  all  been  aimed  at  its  sup- 
pression, except  in  the  manner  provided  by  law ;  and  the  object 
sought  to   be   accomplished  was,  to  check  the  growing  evil  of 
intemperance.     Hence,  they  declared  the  traffic  in  it  by  unau- 
thorized persons,  to  be  illegal ;  and  the  courts  uniformly  held, 
that  as  between  the  parties  to  any  such  transaction,  the  consid- 
eration for  the  promise  to  pay,  was  open  to  inquiry,  and  that  no 
recovery  could  be  had  where  the  consideration  for  the  promise 
rested  upon  such  a  transaction.     Parties  engaged  in  such  illegal 
transactions,  jtbeji  resorted  Jo  the  expedient  of  negotiating  the 
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notes  received  by  them  upon  such  sales ;  and  the  court  held  in  the 
cases  above  cited,  and  upon  long-established  and  universally  well- 
recognized  principles  of  mercantile  law.  that  in  the  hands  of 
bona-fide  holders  without  notice,  the  consideration  for  such  notes 
could  not  be  inquired  into. 

It  is  probable  that  knowledge  of  these  decisions,  and  that  par- 
tics  were  thus  enabled  to  defeat  the  plain  spirit  and  intent  of 
the  law,  prompted  the  legislature  of  1852  ;  and  unless  the  act  of 
that  year  is  to  receive  the  construction  we  have  given  to  it,  no 
useful  purpose  was  accomplished  by  its  enactment,  for  it  left  the 
law  regulating  the  rights  of  the  holders  of  such  paper,  just  as  it 
stood  before.  The  statute  of  Massachusetts  referred  to  by  the 
court  in  Pindar  v.  Barlow  and  Converse  v  Foster*  contains  a 
provision  that  all  securities  given  in  whole  or  in  part  for  the  price 
of  liquor  sold  in  violation  of  law,  should  be  void  against  all  per- 
sons holding  the  same  with  notice  of  such  illegal  consideration, 
either  direct  or  implied  by  law  ;  and  under  that  statute,  their 
courts  may  well  have  held  that  negotiable  paper  given  upon  such 
a  consideration,  was  good  in  the  hands  of  a  bona-fide  hplder  with- 
out notice. 

We  have  no  occasion  to  review  the  numerous  cases  which  have 
been  cited  by  the  learned  counsel  for  the  plaintiffs.  Their  author- 
ity has  been  expressly  recognized  in  the  cases  above  referred  to, 
and  numerous  others  in  this  state.  They  are  not  applicable  here, 
for  the  reason,  that  under  our  statute,  we  hold  that  this  note  is 
absolutely  void.  By  holding  otherwise,  the  court  would  be  placed 
in  the  strange  position  of  sustaining  by  its  decision,  the  validity 
of  the  note,  when  the  legislature  had  deprived  the  holder  of  all 
legal  remedy  in  the  courts  of  the  state  for  its  collection.  By 
permitting  a  recovery  in  this  case,  we  think  it  might  be  justly 
said  that  the  judiciary  power  had  defeated  the  manifest  intent  of 
the  legislature. 

The  judgment  of  the  county  court  is  reversed,  and  judgment 
rendered  for  the  defendant. 
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Vebmont  Copper  Mining  Company  v.  Robert  McK.  Ormsby; 
and  cross-bill,  robert  mck  ofimsby  v.  vermont 

Copper  Mining  Company. 

[  In  Chancery.  ] 

Equitable  Estoppel.       Acquiescence.      Jurisdiction    of  Court  of 

Equity  and  of  Law. 

It  is  altogether  outside  of  the  province  and  function*  of  a  court  of  equity,  to  enforce  a 

forfeiture. 
In  all  cases  where  the  facts  relied  upon  amount  to  an  equitable  estoppel  to  effect  a 

legal  title,  they  are  as  available  for  that  purpose  in  a  court  of  law  as  in  equity, 

and  resort  to  a  court  of  equity  in  such  cases  is  unwarranted. 

Appeal  from  the  court  of  chancery.  The  bill  alleged  that  the 
orator  was  a  corporation  created  by  an  act  of  the  legislature  ap- 
proved November  18,  18/58,  for  the  purpose  of  carrying  on  the 
business  of  mining  and  smelting  copper  ore  in  Vershire,  Vermont, 
with  a  nominal  capital  of  $500,000,  divided  into  shares  of  five 
dollars  each  ;  that  afterwards,  in  the  same  year,  it  duly  organized 
under  said  charter,  by  the  election  of  officers  and  the  adoption  of 
by-laws  ;  that  for  the  purpose  of  paying  the  debts  of  the  company, 
and  to  provide  means  for  working  its  mine,  assessments  were  from 
time  to  time  laid  upon  the  capital  stock,  and  collected,  under  the 
by-laws  of  the  company,  and  by  virtue  of  the  general  statutes  of 
Vermont,  relating  to  corporations ;  that  up  to  about  1864,  such 
assessments  were  laid  at  stockholders'  meetings  called  and  held 
in  the  city  of  New  York,  and  were  levied  by  the  directors  at 
their  meetings  held  in  said  city  ;  that  about  1864,  the  attention  of 
the  company  was  first  called  to  the  question  of  the  validity. of  its 
corporate  acts  done  out  of  this  state,  but  no  objection  was  ever 
raised  against  their  validity,  until  raised  by  the  defendant  in  the 
proceedings  connected  with  this  suit ;  that  in  the  years  1855, 
1856,  and  1857,  small  assessments  of  a  few  cents  on  each  share, 
were,  from  time  to  time,  authorized  by  the  stockholders  at  such 
meetings,  and  levied  by.  the  directors,  at  meetings  held  at  the 
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office  of  the  company  in  New  York,  to  provide  means  for  the  pay- 
ment of  the  debts  of  the  company,  and  for  carrying  on  its  works ; 
that  at  the  time  of  laying  said  assessments,  L.  L.  Lombard,  J.  £. 
Smith,  Fulton  Cutting,  original  corporators  of  said  company,  and 
Charles  Durand  and  Charles  I.  Gilbert,  were  each  owners  of  a 
large  number  of  the  shares  in  said  company,  all  of  which  were 
assessed  as  above  stated,  certain  of  which  shares  of  each  were 
declared  forfeit  in  due  course  for  non-payment  of  said  assess- 
ments, and  were  sold  at  auction  at  the  Merchants'  Exchange  in 
the  city  of  New  York,  on  due  notice,  agreeably  to  the  by-laws  of 
the  company  and  the  statute  laws  of  Vermont,  and  that  the  shares 
so  sold  were  duly  transferred  upon  the  books  of  said  company,  to 
the  purchasers  thereof,  and  new  scrip  issued  therefor  to  such  pur- 
chasers, and  that  the  old  scrip  remained  in  the  hands  of  the  orig- 
inal owners ;  that  said  Lombard,  at  the  time  of  laying  said  assess- 
ments on  his  said  shares,  was  a  director  of  the  company,  was 
present  at  the  stockholders'  meeting  when  the  same  were  laid, 
moved  the  assessments,  voted  for  them,  and  afterwards,  at  a  di- 
rectors' meeting,  voted  to  call  in  that  part  of  the  said  assessments 
for  non-payment  of  which  a  portion  of  his  stock,  now  in  question, 
was  afterwards  declared  forfeited,  and  was  sold ;  that  upon  a 
part  of  said  stock  said  Lombard  paid  said  asssessments  ;  that  he 
was  present  at  the  sale  of  that  part  of  his  stock  which  was  sold, 
and  assented  to  it ;  that  he  continued  a  director  of  the  company 
a  considerable  time  after  said  sale,  and  a  stockholder  for  a  longer 
time ;  bought  and  sold  stock  of  the  company  ;  attended  and  took 
part  in  stockholders'  and  directors'  meetings,  and  during  all  that 
time,  a  period  of  fourteen  years,  made  no  objection  to  the  sale  of 
his  said  slock,  nor  laid  any  claim  to  it,  and  declared  to  the 
defendant  Ormsby,  at  the  time  of  his  purchase  of  the  original 
scrip,  that  it  was  worthless ;  that  the  stock  of  the  said  Smith,  Gil- 
bert, and  Durand,  was  in  like  manner  assessed,  declared  forfeited, 
and  sold,  on  due  and  legal  notice  ;  that  said  owners  of  said  stock 
were  seasonably  apprised  of  all  said  proceedings,  and  took  part 
in  ?ome  or  all  of  them,  and  have  ever  since  acquiesced  therein ; 
that  at  the  time  of  said  assessments  and  sales,  the  condition  of 
the  company  was  such  that  the  stock  was  considered  by  the  own- 
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ere  of  it,  of  little  or  do  value,  and  the  same  was  sold  for  less 
than  the  assessments ;  that  shortly  prior  to  October  1867,  the 
defendant  Ormsby  became  possessed  of  the  original  certificates  of 
the  stock  so  sold,  of  the  said  Lombard,  Gilbert,  and  Gutting,  by 
purchase,  and  claimed  to  own  the  said  stock  of  Smith  and  Fulton 
by  virtue  of  sale  on  execution  in'suits  instituted  by  said  Ormsby, 
and  purchased  in  all  cases  for  a  mere  nominal  sum  ;  that  there- 
upon said  Ormsby  claimed  to  be  admitted  to  the  rights  and  privi- 
leges of  a  stockholder  in  said  company  as  owner  of  said  original 
certificates,  and  as  purchaser  under  said  sheriff's  sales;  that  sard 
Ormsby,  at  the  time  of  his  purchase  of  said  certificates,  and  said 
levy  upon  and  sale  of  said  stocks,  was  knowing  to  all  the  facts 
above  stated ;  that  all  his  said  purchases  were  on  speculation, 
and  at  a  mere  nominal  cost ;  and  that  he  had  then  pending  in 
Orange  county  court  a  suit  against  the  orators  to  recover  dam- 
ages on  account  of  the  refusal  of  the  officors  of  the  company  to 
recognize  him  as  a  stockholder,  and  for  the  conversion  of  said 
original  stock  as  aforesaid. 

The  prayer  of  the  bill  was,  that  the  sale  of  the  said  stock  under 
said  forfeiture  be  established,  and  said  Ormsby  perpetually  en- 
joined from  setting  up  any  claim  to  the  same,  and  for  general 
relief. 

The  defendant  filed  answer,  admitting  said  assessments,  for- 
feitures, and  sales,  as  alleged,  but  denying  their  validity,  because 
of  the  laying  and  levying  of  the  same  in  New  York  ;  admitting 
knowledge  of  the  facts  alleged  in  the  bill  at  the  time  of  his  pur- 
chase of  said  certificates,  and  that  he  bought  for  nominal  consid- 
eration, on  speculation,  not  claiming  thereby  any  greater  right 
than  his  grantees  possessed. 

The  defendant  also,  after  answer,  filed  his  cross-bill,  praying 
for  an  adjustment  of  the  assessments  on  said  stock  in  connection 
with  the  dividends  since  declared,  and  for  general  relief,  which  was 
duly  answered  by  the  orators.  The  auswer  being  traversed,  and 
testimony  taken  and  filed,  on  hearing,  Peck,  Ch.,  rendered  decree 
pro  forma,  dismissing  both  the  bill  and  cross-bill.  From  this 
decree,  the  orators  in  the  original  bill  appealed. 
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R.  Farnham  and  C.  W.  Clarke,  for  the  orators. 

The  participation  of  the  original  stockholders,  under  whom  the 
defendant  claims,  in  the  assessments,  forfeitures,  and  sales  of  the 
stock  in  question,  and  their  long  acquiesence  in  the  transaction, 
as  established  by  the  testimony,  create  a  bar  by  way  of  equitable 
estoppel,  to  the  claims  of  the  defendant.  2  Smith  Lead.  Cas.  642, 
660;  Hatch  v.  Kimball,  16  Me.  146;  Rangely  v.  Spring,  21  Me.  130 ; 
Pickard  v.  Sears,  6  A.  &  E.  469  ;  Cox  v.  Buck,  3  Strob.  367 ; 
Thompson  v.  Blanchard,  4  Comst.  303 ;  Brewster  v.  Baker,  16 
Barb.  613  ;  2  Story  Eq.  Jur.  §  1546  ;  Robinson  v.  Justice  et  al. 
2  Penn.  19  ;  Proctor  v.  Keith,  12  B.  Mon.  252;  Stroblex.  Smith, 
8  Watts,  280  ;  Commonwealth  v.  Sherman,  6  Harris,  343  ;  Smith 
v.  Warden,  7  Harris,  424 ;  Angell  &  Ames  Corp.  342,  359 :  1 
Redf.  Railw.  573 ;  Penderga*t  v.  Tarten,  1  Y.  &  Col.  98.  The 
want  of  authority  was  removed  by  the  subsequent  ratification  and 
acquiesence  of  the  corporation.  2  Smith  Lead.  Cas.  756  ;  Buck- 
ley v.  Derby  Fishing  Co.  2  Conn.  252  ;  Peck  v.  New  London  i». 
Co.  22  Conn.  557  ;  and  what  may  be  bad  as  a  by-law,  may  be 
good  as  a  contract.  Angell  &  Ames  Corp.  §  342 ;  Stetson  v. 
Kempton,  13  Mass.  282  ;  Davis  v.  Proprietors  of  Meeting  House 
in  Lowell,  8  Met.  321 ;  Slee  v.  Bloom,  19  Johns.  456  ;  Cooper  t. 
Frederick,  9  Ala.  738. 

The  bill  does  not  seek  to  have  a  forfeiture  declared  and  enforced 
by  this  court,  but  only  to  perpetually  restrain  the  defendant,  on 
the  peculiar  circumstances  and  equity  of  the  case,  from  question- 
ing at  law  the  forfeiture  and  sale  of  the  stock  ;  and  the  facts  fully 
justify  the  interference  of  a  court  of  equity  to  grant  the  protection 
here  invoked.  Angell  &  Ames  Corp.  §  342  ;  1  Redf.  Railw.  618, 
563 ;  Carncross  v.  Lorimer,  7  Jur.  N.  8.  118 ;  Story  Eq.  Jur. 
§1546  ;  lb.  §  1325 ;  Prosser  v.  Edmonds,  1  Y.  &  Col.  481. 

R.  McK.  Ormsby,  pro  se. 

I.  The  orators  seek  to  establish  the  irregular  sale  of  forfeited 
stock.  Equity  will  not  aid  to  enforce  a  forfeiture.  Story  Eq. 
Jur.  §  1319 ;  Livingston  v.  Thompson,  4  Johns.  Ch.  431 ;  Pop- 
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ham  v.  Bampfield)  1  Vern.  83 ;   Gary  v.  Bertie,  2  Vern.  339  ;  1 
Fonb.  Eq.  ch.  6,  §  5 ;  Horsburg  v.  Baker  et  al.  1  Pet.  233. 

II.  Tbe  assessments  were  unauthorized.  Angell  &  Ames 
Corp.  §§  345,  356,  554  ;  In  re  Long  Mand  B.  R.  Co.  19  Wend. 
37 ;  Harkimer  M.  $  H.  Co.  v.  Small,  21  Wend.  273  ;  Bis- 
sell  v.  Michigan  Southern  B.  R.  Co.  22  N.  Y.  281 ;  Willcock 
Corp.  42  ;  Bex  v.  Liverpool,  2  Burr.  734 ;  Bank  of  Augusta 
v.  Earle,  13  Pet.  519,  598 ;  Miller  v.  Ewer,  27  Me.  509.  As 
to  acquiescence.  Otvings  v.  Hull,  9  Pet.  607 ;  Hays  v.  Stone, 
7  Hill,  126  ;  Copeland  v.  Mercantile  Ins.  Co.  6  Pick.  198 ;  Stet- 
son v.  Kempton,  13  Mass.  272  ;  Pierce  v.  Benjamin,  14  Pick. 
356  ;  Preston  v.  Boston,  12  Pick.  7  ;  Libby  v.  Burnham,  15 
Mass.  144 ;  18  Barb.  312 ;  4  Hill.  86  ;  19  Barb.  649 ;  2  Barb. 
114;  4  Wheat.  78;  6  Wheat.  119;  20  Pick.  418;  4  Co.  2, 
23-31. 

The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  The  right  of  action  in  the  suit  at  law  which  this 
suit  in  chancery  seeks  to  have  enjoined,  depends  on  the  title  of 
Mr.  Ormsby  to  the  shares  of  stock  in  question  by  virtue  of  his 
purchase  of  some  of  them  from  the  original  shareholders,  and  of 
the  rest  of  them  on  sale  on  execution.  That  title  is  purely  legal, 
and  not  equitable,  so  far  as  it  depends  upon  the  transactions  and 
modes  by  which  he  acquired  it.  It  is  claimed  by  the  orators  that 
these  shares  had  become  forfeited  in  the  hands  of  the  original 
holders,  and  had  been  properly  disposed  of  for  non-payment  of 
assessments  that  had  been  laid  thereon.  This  presents  purely 
matter  of  law,  in  no  way  involving  considerations  that  give  a  court 
of  equity  cognizance  of  the  subject.  If  the  object  of  this  bill  is  to 
set  up  and  enforce  a  forfeiture,  it  is  altogether  outside  of  the 
province  and  functions  of  a  court  of  equity,  as  is  shown  by  all  the 
cases  and  books  touching  the  subject.  See  Mitford,  by  Jeremy, 
marginal  pp.  193-197  ;  Adams  Ch.  2  et  seq  ;  Story  Eq.  §  1319. 
Livingston  v.  Tompkins,  4  Johns.  Ch.  431,  and  cases  there 
cited. 

If  the  purpose  is  to  affect  the  legal  title  of  Mr.  Ormsby  by 
equitable  estoppel,  that  is  as  available  in  a  court  of  law  as  in  a 
90 
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court  of  equity.  The  kind  of  estoppel  urged  by  the  orator  in  the 
argument,  is  only  such  as  is  familiar  in  courts  of  law  as  e*toppel 
in  pais,  and  is  quite  as  effectual  there,  as  in  a  court  of  equity. 
The  purpose  sought  to  be  served  by  it  in  this  instance,  does  not 
warrant  resort  to  a  court  of  equity. 

The  decree  of  the  chancellor  is  therefore  affirmed,  and  cause 
remanded,  to  be  carried  into  effect  by  final  decree,  with  costs  to 
the  defendant. 
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Hon.  JAMES  BARRETT,      ) 

Hon.  HOMER  E.  ROYCE,     }-  Assistant  Judges. 

Hon.  H.  HENRY  POWERS,) 


Joseph  W.  Bliss  et  als.  v.  The  Connecticut  and  Passumpsic 

Rivers  Railroad  Company. 

Costs.     Practice. 

Costs  of  witnesses  on  the  hearing  before  commissioners  appointed  on  a  petition  for 
the  establishment  of  a  railroad  depot,  were  allowed  the  defendant,  the  prevailing 
party;  distinguishing  the  case  from  cases  for  the  laying  out  of  highways. 

The  same  rules  and  considerations  govern  in  such  cases,  as  to  the  allowance  of  wit- 
nesses who  are  summoned  and  attend,  but  who  are  not  called  to  testify,  as  obtain 
in  cases  tried  in  court  It  must  be  shown  affirmatively  that  such  witnesses  were 
summoned  in  good  faith,  and  for  such  cause  and  occasion  as  would  justify  their 
attendance  at  the  expense  of  the  other  party,  or  they  will  not  be  taxed.    Babrett,  J. 

Coats  should  be  taxed  by  the  commissioners  in  such  cases,  the  same  as  by  auditors 
and  referees;  and  if  question  is  to  be  made  to  the  court  as  to  such  taxation,  the 
commissioners  should  report  the  facts  relative  thereto.    Barrett,  J. 

The  opinion  of  the  court  was  delivered  by 
Barrett,  J.    This  was  a  petition  for  the  establishment  of  a 
4epot,  some  two  miles  south  of  Bradford  village,  entered  March 
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term,  1874,  and  commissioners  were  appointed  at  the  same  term, 
to  hear  and  report  to  the  court  in  the  premises.  Their  report 
was  returned  and  filed  at  this  term  of  the  court,  adverse  to  the 
prayer  of  the  petition,  and  it  was  accepted,  and  judgment  was 
rendered  thereon,  denying  said  prayer.  A  question  was* made  to 
the  court  whether  costs  should  be  allowed  to  the  defendant  for 
witnesses  on  the  hearing  before  the  commis  ioners.  The  court 
held  it  proper  that  such  costs  should  be  allowed, — distinguishing 
it  from  cases  for  the  laying  out  of  highways.  In  those  cases, 
both  sides  assume  to  represent  the  public  interest  in  respect  to  a 
measure  to  be  carried  into  effect  at  the  public  expense.  In  this 
case,  individual  citizens  move  against  a  private  party,  to  compel 
it,  by  judicial  order,  to  do,  at  its  own  expense,  a  service  for  both 
public  and  private  benefit.  In  this  feature  it  is,  in  substance  and 
effect,  litigation  inter  partes,  involving  the  ordinary  incidents  of 
such  litigation  by  way  of  claim  and  defence.  The  commissioners 
are  in  the  character  of  referees,  and  are  appointed  by  the  court, 
the  better  to  do  a  service  which  the  court  itself  might  do  by  hav- 
ing witnesses  called  to  testify  in  open  court  upon  a  formal  trial. 
The  proceeding  before  commissioners  involves  the  same  reasons 
for  allowing  costs  for  witnesses,  as  exist  in  ordinary  cases  of  ref- 
erence at  law,  and  of  proceedings  before  masters  in  chancery. 

The  costs  having  been  taxed  by  the  clerk,  objection  and  excep- 
tion was  taken  to  the  taxation  for  several  witnesses  who  were 
summoned  and  attended,  but  were  not  called  upon  to  testify. 

An  appeal  was  taken,  and,  by  consent,  was  heard  by  Barbbtt, 
J.,  who  held  that  the  subject  was  to  be  governed  by  the  same 
rules,  and  to  be  disposed  of  on  the  same  considerations,  as  in  cases 
tried  in  court,  and  that  co-ts  would  not  be  allowed  for  such  wit- 
nesses, unless  it  should  be  shown  affirmatively  that  they  were 
summoned  in  good  faith,  and  for  6uch  cause  and  occasion  as 
would  justify  their  attendance  at  the  expense  of  the  other  party.  In 
this  case,  the  costs  for  these  witnesses  were  disallowed,  for  failure 
to  show  such  cause  and  occasion.  There  was  no  taxation  or 
allowance  of  costs  by  the  commissioners,  nor  did  the  report  con- 
tain anything  bearing  on  the  subject. 
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The  judge  decided  that,  in  such  cases,  costs  should  be  taxed 
by  the  commissioners  in  the  same  manner  as  by  auditors  and 
referees  ;  and,  if  question  was  to  be  made  to  the  court  as  to  6uch 
taxation,  that  the  commissioners  should  report  the  facts  involved 
in  such  question,  and  material  to  the  proper  decision  of  it. 

Clarke,  for  the  petitioners. 

Farnham,  for  the  defendant. 


N.  W.  Braley  and  D.  P.  Walworth,  administrators  op  B. 
W.  Bartholomew,  v.  Daniel  Burnham. 

Evidence.     Pleading.     Practice. 

» 

In  trespass  de  bonis,  defendant  justified  under  a  tax-bill  and  warrant.  Replication, 
de  injuria.  The  plea  alleged  that  the  intestate  had  a  list.  Held,  that  the  grand  list, 
made  in  proper  form  and  duly  authenticated,  was  all  the  evidence  required  to  sup- 
port that  allegation  so  traversed ;  and  that  as  evidence  of  notice  to  the  intestate  of 
his  assessment,  offered  by  the  defendant,  was  outside  the  issue,  and  therefore  imper- 
tinent, the  plaintiffs  could  no  more  avail  themselves  of  such  evidence,  than  prove 
the  notice. 

Trespass  for  wool.  Plea,  the  general  issue,  and  justification 
under  a  tax-bill  and  warrant.  Replication,  de  injuria,  and  join- 
der.    Trial  by  jury,  June  term,  1874,  Peck,  J.,  presiding. 

The  plea  alleged,  among  other  things,  that  on  the  24th  of  May, 
1869,  the  intestate  had  a  list  in  the  town  of  Chelsea,  to  the 
amount  of  $78.78.  At  the  trial,  the  plaintiff  gave  evidence  tend- 
ing to  prove  the  taking  and  carrying  away  of  the  wool  as  alleged. 
The  defendant  produced  Josiah  Pitkin,  one  of  the  listers  of  said 
Chelsea  for  1869,  as  a  witness,  who  testified  that  he  notified  the 
intestate  of  his  assessment,  by  a  written  notice,  signed  by  the  list- 
ers, stating  that  they  had  assessed  the  intestate  in  the  list  of  1869, 
in  the  sum  of  $76.87.  The  witness  also  testified  that  no  other 
notice  of  the  assessojeut  was  given.    The  defendant  also  produced 
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the  grand  list  of  the  town  for  1869,  by  which  it  duly  appeared 
that  the  intestate  was  assessed  for  that  year,  in  said  last-named 
sum,  in  which  sum,  as  appeared  in  evidence,  he  had  been  assessed 
the  two  previous  years.  The  plaintiff  then  offered  said  notice  in 
evidence,  to  the  admission  of  which  the  defendant  objected,  for 
that  the  sufficiency  of  the  notice  was  not  in  issue  The  plaintiff 
moved  for  a  verdict  on  the  ground  that  the  listers  had  not  notified 
the  intestate  of  the  sum  in  which  he  was  assessed,  and  of  the  time 
when  and  place  where  they  would  hear  persons  aggrieved  by  the 
assessment ;  but  the  court,  overruling  the  motion,  ordered  the 
cause  to  proceed,  and  ruled  that  for  the  purposes  of  that  trial,  the 
notice  was  sufficient ;  to  which  the  plaintiffs  excepted.  Verdict 
for  the  defendant. 

H.  A.  White,  D.  C.  Denison,  and  J.  W.  Row  til,  for  the 
plaintiffs. 

Two  questions  are  raised  by  the  exceptions  :  first,  whether  the 
validity  of  the  notice  to  the  intestate,  of  his  assessment,  is  raised 
by  the  pleadings  ;  and  second,  whether,  if  its  validity  is  raised, 
the  notice  was  sufficient. 

I.  As  to  whether  the  validity  of  the  notice  is  raised  by  the 
pleadings.  It  is  a  general  rule,  that  whenever  a  person  justifies 
a  taking  under  any  authority  whatever,  he  must  show  every  mat- 
ter and  part  of  the  authority  under  which  he  justifies.  Per 
Turner,  J.,  in  Bates  v.  ffazrltine  et  al.  1  Vt.  81.  83.  A  tax-hill 
and  warrant  are  not,  of  themselves,  a  sufficient  justification  to  a 
collector  for  distraining  property  ;  he  must  show  that  all  previ- 
ous proceedings  were  legal.  Collamer  v.  Drury,  16  Vt.  574 ; 
Downing  v.  Roberts,  21  Vt.  441 ;  Read  v.  Jamaica,  40  Vt.  629, 
632.  The  plea  of  justification  alleges,  that  on  the  24th  of  May, 
1869,  the  intestate  had  a  list  in  the  town  of  Chelsea,  to  the 
amount  of  $78.78.  This  is  a  material  allegation  :  without  it,  the 
plea  would  be  obnoxious  to  a  general  demurrer ;  and  without 
proof  of  it,  the  defendant's  justification  would  fail ;  for  if  the 
intestate  had  no  list  in  town,  he  would  not  be  taxable  there.  Jh 
injuria  is  the  proper  replication  to  the  second  plea,  at  common 
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law.  It  was  so  held  by  a  majority  of  the  King's  Bench,  in  Selby 
v.  Bardons,  3  B.  &  Ad.  2,  and  subsequently  by  the  Exchequer 
Chamber  in  the  same  case,  9  Bing.  756 ;  and  it  is  peculiarly  ap- 
propriate as  a  "  denial,"  under  §  16,  ch.  33,  of  the  Gen.  Sts., 
whereby  it  is  enacted  that,  "  the  party  against  whom  matter  is 
specially  pleaded  in  confession  and  avoidance,  in  answer  to  mat- 
ter by  him  antecedently  alleged,  may,  by  a  general  form  of  de- 
nial, traverse  and  put  in  issue  all  the  material  facts  so  pleaded  by 
the  other  party."  Austin  v.  Chittenden,  32  Yt.  168 ;  Paddock 
v.  Jones,  40  Vt.  474. 

De  injuria,  at  common  law,  puts  in  issue  all  the  material  alle- 
gations of  the  plea,  1  Chit.  PI.  606  ;  and  under  our  statute,  it 
"puts  in  issue  all  the  material  facts  so  pleaded  by  the  other 
party."  Hence,  every  element  which  goes  to  make  a  legal  grand 
list,  was  put  in  issue  by  the  replication  ;  and  the  burden  of  prov- 
ing that  the  intestate  had  such  a  grand  list  in  town  in  the  year 
1869,  was  upon  the  defendant,  as  an  essential  element  of  his  jus- 
tification ;  and  he  gave  evidence  tending  to  prove  it,  and  intro- 
duced the  witness  Pitkin,  to  show  that  notice  was  given  to  the  in- 
testate of  his  assessment ;  and  it  was  necessary  for  the  defendant 
to  show  that  such  notice  was  given.  Whether  it  was  necessary 
for  him  to  give  direct  evidence  of  that  fact,  or  whether  the  pro- 
duction of  the  grand  list,  regular  upon  its  face,  and  showing  that 
the  intestate  was  therein  assessed  in  the  amount  alleged  in  the 
plea,  was  sufficient  prima-facia  evidence  of  the  fact, — is  not  mate- 
rial, as,  in  either  case,  he  gives  evidence  tending  to  show  notice ; 
and  in  either  case,  the  plaintiff  may  countervail  and  overcome  such 
evidence,  by  showing  that  the  notice  was  insufficient,  as  was  done 
in  this  case. 

II.    The  notice  was  sufficient. 

Hebards,  for  the  defendant. 

On  the  trial,  all  the  allegations  of  the  plea  were  proved  to  be 
true ;  and  among  other  things,  a  list  was  proved  to  exist  that  was 
good  and  sufficient  upon  the  face  of  it,  and  that  is  all  the  defend- 
ant was  required  to  do.  Gage  v.  Barnes,  11  Yt.  195 ;  Wilson  v. 
Seavey,  38  Yt.  221 ;  Macomber  v.  Center,  44  Yt.  235. 
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The  defendant  justified  by  the  authority  given  him  by  law,  and 
the  plea  sets  it  out.  When  the  plea  contains  matter  of  justifica- 
tion derived  from  the  authority  of  law,  the  plaintiff  must  reply 
specially ;  and  the  replication  de  injuria,  is  not  a  good  answer  to 
the  plea.  1  Chit.  PI.  564  ;  Gould  PI.  389,  et  seq  ;  Hyatt  v.  Wood, 
4  Johns.  150 ;  Lyttle  v.  Lee  £  Ruggles,  5  Johns.  112 ;  Collier  v. 
Moult  on,  7  Johns.  109  ;  Soms  v.  Kitchin,  1  B.  &  P.  76  ;  Gritwold 
v.  Sedgwick,  1  Wend.  526 ;  Colman  v.  Hopkins,  4  Wend.  577 ; 
Oystend  v.  Moulton,  12  Mass.  506  ;  Crogate's  Case,  8  Co.  [66  b]  ; 
s.  c.  &  note,  1  Smith  Lead.  Cas.  [*200]  ;  Six  Carpenters'  Case, 
8  Co.  [146  a].  Therefore,  all  that  was  in  the  case  that  tended  to 
show  a  want  of  proper  notice,  was  merely  surplusage,  :md  had 
nothing  to  do  with  the  case,  as  it  was  no  part  of  the  issue. 

But  we  insist  that  the  defendant  was  justified  irrespective  of 
the  pleadings.  He  was  acting  in  an  official  capacity,  under  the 
authority  of  law,  and  the  tax  bill  and  warrant,  and  all  the  prev- 
ious proceedings  upon  which  they  were  predicated,  were  shown 
to  be  good  and  sufficient  upon  their  face,  as  alleged  in  the  plea. 
Qrage  v.  Barnes,  11  Vt.  195. 

The  opinion  of  the  court  was  delivered  by 

Powers,  J.  No  objection  to  the  replication  by  way  of  demurrer 
or  otherwise,  was  taken  in  the  court  below,  but  the  trial  proceeded 
upon  the  ground  that  it  put  in  issue  the  material  avermeut  in  the 
plea  that  the  intestate,  on  the  24th  of  May,  1869,  had  a  list,  Ac. 
We  think  the  grand  list,  made  in  proper  form  and  duly  authenti- 
cated, is  all  the  evidence  required  of  the  defendant  to  support  the 
issue  made  by  a  traverse  of  his  averment  that  the  tax-payer  had  a 
list.  If  the  plaintiff  would  put  the  defendant  to  further  proof  as 
to  the  legality  and  validity  of  such  listing  of  the  intestate,  he 
should  have  replied  specially  to  that  averment,  setting  forth  the 
failure  of  the  listers  to  give  the  notice  required  by  statute.  The 
making  up  of  a  grand  list,  is  the  work  of  sworn  officers ;  and  the 
list  when  made  carries  on  its  face  the  presumption  of  regularity 
in  the  steps  leading  to  its  execution.  The  evidence  offered  by  the 
defendant,  was  outside  the  issue,  as  the  parties  made  it ;  and,  as 
under  the  pleadings  the  plaintiff  could  not  have  proved  the  notice, 
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he  cannot  avail  himself  of  the  defendant's  proof,  because  it  was 
impertinent. 

There  was  no  waiver  or  abandonment  of  the  issue  made  by  the 
pleadings,  and  no  consent  by  counsel,  or  by  the  court,  that  the 
issue  so  made  should  be  waived  or  superceded  in  view  of  the  evi- 
dence that  was  offered.  We  discover  no  error  in  the  trial  below, 
therefore 

Judgment  affirmed. 


Charles  W.  Piper  and  Abner  6.  Smith  v.  Moses  D.  Farr. 

[  In  Chancery.  ] 

Tenants  in  Common.    Partition.     Waiver  of  Equitable  Rights. 

Chancery. 

Where  parties  are  tenants  in  common  by  deed,  no  form  of  issue  under  a  petition  for 
partition,  can  result  in  changing  the  operation  of  the  deed;  nor  can  the  relation  evin- 
ced thereby,  be  altered  as  the  result  of  such  proceeding,  without  impeaching  the 
deed  for  fraud. 

By  consenting  to  the  appointment  of  commissioners  under  such  petition,  a  party  does 
not  thereby  waive  his  equitable  rights  in  the  premises,  and  yield  to  the  claim  of  his 
adversary  adverse  thereto,  if  he  consents,  supposing  such  equitable  rights  to  be 
available  to  him  before  the  commissioners. 

Defendant  sold  the  orator,  P.,  the  south  half  of  a  piece  of  land  in  severalty.  P.,  by 
defendant's  permission,  placed  a  house  thereon,  and  paid  defendant  the  full  pur- 
chase money  thereof.  Defendant  thereupon  executed  a  deed  to  P.  of  an  undivided 
half  of  the  whole  land,  which  P.  accepted,  asserting  his  right  to  a  deed  of  the  south 
half  in  severalty,  but  relying  upon  defendant's  assurance  that  the  result  would  be 
the  same  under  such  deed  as  under  one  conveying  the  south  half  in  severalty.  De- 
fendant never  paid,  nor  agreed  to  pay,  anything  for  said  house.  Held,  that  defend- 
ant was  not  equitably  entitled  to  any  interest  in  said  house,  and  that  his  claim  to  an 
undivided  half  thereof  in  his  proceedings  by  petition  for  partition,  was  a  wrong 
which  could  not  be  righted  without  resort  to  a  court  of  equity. 

Appeal  from  the  court  of  chancery. 

The  bill  alleged,  that  about  the  first  of  June,  1870,  the  orator, 
Piper,  bargained  with  defendant  to  buy  of  him  the  south  half  of 
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about  twenty  acres  of  land  in  Bradford,  described  in  a  deed  from 
defendant  to  Piper,  dated  the  20th  of  said  June  ;  that  about  the 
same  titno,  one  Rash  bargained  with  defendant  to  bay  of  him  the 
north  half  of  said  land  ;  that  it  was  distinctly  uifierstood  and 
agreed  between  Piper  and  defendant,  that  Piper  was?  to  have  the 
sooth  half  of  said  land  in  severalty,  and  not  an  undivided  half 
of  the  whole  tract,  and  understood  that  Rash  was  to  have  the 
north  half ;  that  Piper  was  to  pay  $181  for  his  purchase ;  that 
defendant  did  not  then  execute  a  deed,  but  that  it  was  understood 
that  Piper  might  move  a  certain  dwelling-house  belonging  to  him, 
standing  on  his  land  across  the  way  from  the  land  in  question, 
upon  the  south  half  of  said  land,  and  take  possession  thereof, 
and  when  he  paid  the  purchase-money,  defendant  was  to  execute 
a  warranty  deed  thereof  to  him,  by  metes  and  bounds ;  that  Piper 
*  moved  the  house  upon  said  land  accordingly,  and  afterwards  paid 
defendant  said  purchase-money,  which  defendant  accepted  and 
received,  and  thereupon  executed  the  deed  aforesaid,  thereby  con- 
veying one  undivided  half  of  said  land  to  Piper,  instead  of  the 
south  half  thereof  by  metes  and  bounds,  as  agreed ;  that  defend- 
ant brought  said  deed  to  Piper,  and  Piper  nt  first  refused  to 
take  it,  because  it  did  not  convey  the  south  half  in  severalty ; 
that  defendant  thereupon  assured  Piper,  that  when  he  conveyed 
to  Rash,  he  would  convey  so  as  to  divide  the  land,  and  give  hrm 
the  south  half  in  severalty  ;  that  Piper,  confiding  in  said  assurance, 
supposing  it  would  be  made  right,  and  that  he  would  hold  hi* 
purchase  in  severalty,  took  said  deed,  and  caused  the  same  to  be 
recorded  ;  that  Rash  never  completed  his  purchase,  and  that 
defendant  still  held  the  other  undivided  half  of  said  land  :  that 
the  orator,  Davis,  loaned  Piper  the  amount  of  said  purchase- 
money,  and  took  a  mortgage  from  him  of  said  land,  dated  Oct.  4, 
1870,  to  secure  the  same  ;  that  defendant,  although  requested,  had 
refused  to  sever  and  divide  said  land,  intending,  as  the  orators 
alleged,  to  defraud  them  out  of  one-half  of  said  house ;  that 
defendant,  intending  as  aforesaid,  prayed  out  a  petition  for  par- 
tition of  said  land,  against  the  orators,  dated  Oct.  19,  1871, 
returnable  to  the  December  term,  1871,  of  Orange  county  court, 
and  entered  the  same  at  said  term,  and  that  the  orators,  not  then 
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supposing  that  defendant  was  intending  to  claim  an  interest  in 
said  house,  and  supposing  that  the  south  half  of  said  land  would 
be  set  to  them  without  taking  into  account  said  house,  did  not 
oppose  the  prayer  of  said  petition,  and  commissioners  were  ap- 
pointed to  partition  said  land ;  that  the  commissioners  met  the 
parties  on  May  20,  1872,  when  the  defendant,  for  the  first  time, 
informed  the  orators  that  he  claimed  one  undivided  half  of  said 
house,  and  that  the  same  should  be  taken  iuto  account  in  par- 
titioning the  premises  ;  that  Piper,  for  himself  and  Davis,  then  and 
there  denied  defendant's  right  to  said  house,  and  offered  to  show 
before  the  commissioners,  the  facts  herein  set  forth,  but  that  the 
commissioners  decided  they  had  no  power  to  receive  such  evi- 
dence, hut  must  take  said  boose  into  account  in  making  partition  ; 
that  they  did  so,  and  gave  defendant  the  benefit  of  one-half  there- 
of in  making  partition,  and  would  so  report;  that  the  orators, 
being  ignorant  of  the  law,  and  not  supposing  that  defendant 
could  have  any  right  to  said  house,  or  that  the  same  would  be 
considered  in  making  the  partition,  did  not  take  counsel  in  the 
premises  till  after  defendant  made  said  claim  before  the  commis- 
sioners ;  and  that  said  house  was  worth  more  than  the  whole  of 
said  tract  of  land. 

Prayer,  that  defendant  be  enjoined  from  further  prosecuting 
his  petition  for  partition.,  and  all  proceedings  therein  annulled 
and  set  aside,  and  defendant  ordered  to  execute  to  orators,,  and 
orators  to  him,  proper  deeds  so  to  partition  said  land  that  orators 
should  acquire  in  severalty  the  portion  thereof  bargained  for  by 
said  Piper  as  aforesaid  ;  that  said  dwelling-house  be  treated  as 
the  sole  property  of  orators  ;  and  for  general  relief. 

The  defendant  in  his  answer  alleged  that  on  August  23,  I860, 
Piper  bargained  with  him  for  the  whole  of  said  twenty  acres,  for 
$362,  and  then  executed  his  bond  to  defendant,  conditioned,  if  he 
moved  said  house  onto  said  land,  and  afterwards,  upon  the  exe- 
cution of  a  warranty  deed  of  said  land  to  him  by  defendant,  ese- 
cuted  to  defendant  a  mortgage  thereof, — said  bond  to  be  void ;  that 
it  was  then  understood  that  Piper  should  move  the  bouse  that  fall, 
and  the  deed  aad  mortgage  be  executed  forthwith,  and  that  Piper 
was  to  pay  $25  on  the  1st  of  April  then  next,  and  the  balaaee  in 
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annual  fifty-dollar  installments ;  that  Piper  was  relying  upon  his 
brother  to  assist  him,  but  that  he  failed  to  do  so ;  that  nothing 
was  done  towards  executing  the  contract  till  1870 ;  that  in  March 
of  that  year,  Piper  negotiated  with  one  Bash  to  take  half  of  said 
land,  and  applied  to  defendant  to  take  Rash  paymaster  on  the 
same  terms  of  his  bargain,  and  to  deed  half  of  the  land  to  Rash, 
to  which  defendant  consented,  provided  Rash  would  mortgage  a 
certain  other  piece  of  land  to  defendant  as  additional  security, 
but  that  his  contract  with  Piper  was  not  thereby  altered  ;  that  no 
bargain  was  ever  made  to  convey  any  portion  of  said  land  to  either 
Piper  or  Rash  in  severalty ;  admitted  that  defendant  executed  to 
Piper  the  deed  as  alleged  in  the  bill,  conveying  one  undivided  half 
of  said  land,  and  that  Piper  paid  him  therefor  $181 ;  alleged  that 
defendant  conveyed  to  Piper  as  aforesaid,  relying  upon  Rash's  tak- 
ing the  other  half,  which  he  afterwards  refused  to  do ;  that  defend- 
ant had  requested  Piper  to  fulfill  his  contract,  and  take  the  other 
half  of  said  land,  which  he  always  refused  to  do ;  denied  having 
any  negotiation  with  Rash,  except  as  aforesaid,  but  consented  to 
take  him  pay-master  as  aforesaid,  to  accommodate  Piper ;  denied 
that  Piper  ever  declined  to  receive  the  deed  executed  to  him  as 
aforesaid,  and  denied  the  making  of  the  assurance  alleged,  and  all 
intention  of  defrauding  the  orators ;  averred  a  willingness  to  per- 
form the  contract  as  he  claimed  it ;  admitted  the  bringing  of  peti- 
tion for  partition  as  alleged,  but  denied  that  orators  had  no  counsel 
and  that  they  did  not  understand  defendant's  claim  at  the  term  said 
petition  was  entered ;  alleged  that  orators'  counsel  agreed  with 
defendant's  counsel  at  said  term,  upon  commissioners,  and  that 
orators'  counsel  well  understood  that  defendant  then  claimed 
partition  of  the  entire  premises,  including  said  house,  and  that 
said  counsel  appeared  before  the  commissioners,  and  offered  to 
show  the  same  facts  set  forth  in  the  bill,  claiming  that  such 
matters  could  then  be  shown,  the  same  as  in  court  under  a  proper 
plea;  that  orators  requested  defendant's  counsel  to  have  the 
commissioners  called  out,  but  that  defendant  was  ignorant  of 
their  action  in  the  premises. 

The  answer  was  traversed,  and  testimony  taken,  and  the  case 
heard  on  bill,  answer,  traverse,  and  proofs,  at  the  June  term, 
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1874,  Peck,  Chancellor,  when  the  court  decreed  that  the  orators 
were  entitled  to  partition  of  said  premises,  on  the  basis  that 
defendant  and  Piper  were  equal  owners  in  •common  thereof, 
exclusive  of  said  house,  and  that  the  same  be  partitioned  the 
same  as  though  said  house  was  not  standing  thereon,  and  in  such 
a  manner  that  said  house  be  set  to  said  Piper.  Commissioners 
were  appointed  to  make  such  partition ;  and  on  the  coming  in  of 
their  report  at  the  same  term,  it  was  further  decreed  that  mutual 
deeds  of  partition  be  executed  between  the  parties.  Appeal  by 
the  defendant. 

Leslie  £  Roger*,  for  the  orators. 

The  case  and  proofs  show,  that  Piper  bargained  for  the  whole 
lot,  and  gave  a  bond  to  defendant ;  that  Piper's  brother  was  inter- 
ested in  this  bargain,  but  subsequently  went  to  Canada,  nnd 
Piper,  not  being  able  to  take  the  whole  lot,  made  a  new  trade  with 
defendant,  whereby  he  was  to  take  the  south  half  instead  of  the 
whole  lot ;  that  afterwards,  in  April  1870,  Piper,  with  consent  of 
defendant,  moved  his  house  upon  the  south  half  of  the  lot ;  that 
afterwards,  on  the  20th  of  June  1870,  the  last  trade  was  consum- 
mated, and  Piper  paid  defendant  the  purchase  money  therefor  in 
full,  and  defendant  executed  a  deed  to  Piper,  conveying  an  undi- 
vided half,  instead  of  the  south  half,  of  the  land.  We  therefore 
insist,  that  the  orators  are  fully  entitled  to  the  relief  granted  by 
the  court  of  chancery,  and  that  the  decree  of  that  court  should  in 
all  particulars  be  affirmed.  1  Story  Eq.  Jur.  §§  655,  656  b ;  2 
Story  Eq.  Jur.  §  1237  ;  Malay  v.  Sloans,  44  Vt.  311. 

It  is  no  answer  to  this  bill  to  say  that  a  judgment  of  partition 
was  rendered  in  the  county  court,  and  that  no  plea  was  put  in  by 
orators,  denying  that  defendant  had  any  property  in  the  house, 
and  that  it  should  not  bo  taken  into  consideration  in  the  partition  ; 
because  it  is  quite  doubtful  if  a  court  of  law  could  give  the  ad- 
equate remedy  and  relief  to  orators  .upon  any  state  of  pleadings. 
A  case  like  the  present,  comes  more  properly  within  equity  juris- 
diction, which  court  is  able  by  its  decree  to  give  and  carry  out 
the  proper  relief.     1  Story  Eq.  Jur.  §§654,  655,  656  b. 
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jB.  Farnham,  for  the  defendant. 

The  orators  seek  iu  this  proceeding  to  be  relieved  from  the  con- 
sequences of  the  neglect  of  their  attorney  in  the  pleadings  in  the 
petition  for  partition.  The  orators  claim  exclusive  right  and 
title  to  the  house  moved  on  to  the  land  in  question,  and  attempted 
to  show  that  title  before  the  commissioners.  That  was  too  late, 
and  the  opportunity  was  lost  through  the  neglect  of  their  attorney. 
Gourley  v.  Woodbury,  43  Vt.  89.  Can  they  now  come  into  this 
court,  and  ask  to  be  relieved  from  the  consequences  of  their  own 
neglect,  or  that  of  their  attorney  ?  Even  the  consequences  of 
ignorance  of  the  law  on  the  part  of  the  orators  themselves,  could 
not  be  relieved  in  this  court.  Story  and  Ponblanque  both  say, 
that  the  maxim,  "  lgnorantia  le</is  neminem  excuxat"  applies  as 
well  in  equity  as  at  law.  If  a  party  becomes  remediless  at  law 
by  his  own  negligence,  equity  will  not  relieve  him.  1  Story  Eq. 
Jur.  §§  111,  146,  147,  148  ;  Garnar  v.  Bird,  57  Barb.  277.  If 
these  principles  apply  to  this  case,  the  injunction  should  be  dis- 
solved, and  the  bill  dismissed  with  costs. 

But  if  this  is  not  sufficient  ground  for  dismissing  the  bill,  we 
still  insist  that  the  orators  should  not  prevail.     They  pray  that 
the  suit  at  law  be  enjoined,  and  the  proceedings  vacated ;  that 
the  parties  be  ordered  to  execute  mutual  deeds  of  partition,  so  as 
to  give  the  orators  the  south  half  of  said  land  ;  that  the  house  in 
question  may  be  treated  as  the  property  of  the  orators ;  and  for 
general  relief     In  support  of  this  prayer,  they  allege,  and  attempt 
to  prove,  that  defendant  sold  Piper  the  south  half  of  said  land  in 
the  spring  of  1870,  for  $181,  and  that  when  the  deed  of  an  undi- 
vided half  was  executed,  Piper  was  made  to  believe  that  it  was 
as  good  to  him  as  a  deed  of  the  south  half  in  severalty;  they 
also  claim  that  at  the  time  of  the  partition  by  the  commissioners, 
they  were,  and  had  been  up  to  that   time,   unrepresented    by 
counsel  in  the  suit  for  partition,  and  suffered  in  consequence. 
The  defendant  claims,  and  his  testimony  tends  to  show,  that  he 
sold  the  whole  lot  to  Piper,  and  that  no  after  arrangement  ever 
changed  that  contract. 

Piper  took  a  deed  of  an  undivided  half  of  the  land  after  he 
had  moved  his  house  upon  it.     His  mistake  or  ingorance  of  the 
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effect  of  that  deed,  cannot  be  here  remedied.  The  presumption 
is  that  he  was  acquainted  with  his  rights ;  and  he  cannot  be 
relieved  from  the  consequences  of  his  executed  contract.  1  Story 
Bq.  Jur.  §  111 ;  Proctor  et  aL  v.  Thrall  et  al.  22  Vt.  262. 

The  orators  failed  to  raise  the  question  of  the  ownership  of  the 
house,  or  of  the  title  to  the  premises,  by  the  proper  pleadings  in 
the  county  court,  and  they  come  into  this  court  to  avoid  the  con- 
sequenoes  of  their  own  neglect,  and  ask  that  equity  be  done. 
They  must  first  do  equity,  and  place  the  defendant  in  as  good 
position  as  he  would  be  in  if  Piper  had  fulfilled  his  contract. 

The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  We  present  no  discussion  or  statement  of  the 
evidence.  The  facts  alluded  to  or  stated  as  found,  with  a  brief 
statement  by  the  reporter,  to  be  educed  from  the  bill  and  answer, 
of  the  grounds  of  claim  and  defence,  will  make  sufficiently  intel- 
ligible the  views  of  the  court  as  expressed  in  what  follows. 

The  orator,  Piper,  could  not,  in  the  petition  for  partition  in  the 
county  court,  avail  himself  of  the  claim  he  asserts  in  respect  to 
the  house  in  question.  In  that  proceeding,  the  rights  of  the  par- 
ties are  to  be  governed  by  their  respective  legal  title  as  tenants 
in  common.  Under  the  deed  of  the  defendant  to  Piper,  they 
were  tenants  in  common  of  the  entire  twenty  acres,  with  the 
house  on  it ;  so  that,  in  view  of  that  deed,  the  defendant  was 
equal  owner  with  Piper  of  the  house  as  well  as  of  the  land.  No 
form  of  issue  under  that  petition,  could  have  resulted  in  changing 
the  operation  of  that  deed  into  one  of  the  south  half  of  the  lot  in 
severalty.  Nor  could  the  relation  evinced  by  that  deed,  be 
changed  as  the  result  of  such  proceeding,  short  of  impeaching 
the  deed  for  fraud,  and  thus  leaving  Piper  without  any  legal  title 
in  the  land,  and  only  an  equitable  title  and  right  in  either  house 
or  land.  This  answers  the  point  that  Piper  ought  to  have  as* 
sorted  his  several  and  exclusive  right  to  the  house  by  plea  to  the 
petition,  and  that  not  having  so  done,  he  is  precluded  by  his  neg- 
lect in  that  respect,  from  going  into  a  court  of  equity. 

The  only  remaining  ground  of  objection  to  his  resorting  to  such 
court  that  could  be  asserted,  is,  that  by  his  consenting  to  the  ap- 
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pointment  of  commissioners  under  that  petition,  he  is  to  be  re- 
garded as  having  yielded  to  defendant's  claim  of  being  tenant  in 
common  of  both  land  and  house.  But  this  cannot  be  maintained. 
There  was  no  judgment  in  that  case.  So  Piper  is  not  precluded 
and  concluded  on  that  score.  Whether  he  waived  his  right,  and 
yielded  to  the  claim  of  the  defendant,  depend  on  the  view  and 
intent  with  which  he  took  the  course  he  did  in  that  respect.  It  is 
plain  that  he  did  not  intend  to  yield  to  such  claim,  but,  on  the 
contrary,  supposed  his  right  to  the  house  and  south  half  of  the 
land,  would  be  available  to  himself  to  every  legal  and  equitable 
intent  before,  and  by  the  action  of,  the  commissioners  in  making 
the  partition.  Such  "  ignorantia  legis  "  does  not  operate  by 
estoppel,  to  divest  him  of  his  right  in  legal,  as  well  as  moral, 
equity,  as  against  the  defendant,  in  respect  to  either  the  house  or 
the  land.  If,  then,  the  defendant,  in  the  proceeding  for  partition, 
was  insisting  on  appropriating  to  himself  half  of  that  house  by 
virtue  of  his  apparent  legal  right  betokened  by  the  face  of  the 
deed,  in  violation  of  the  equitable  rights  and  duties  between  the 
parties,  springing  from  the  real  transaction,  it  was  proper  for 
Piper  to  invoke  the  protection  and  remedy  which  it  is  the  prov- 
ince of  a  court  of  equity  to  accord. 

It  only  remains  to  inquire  whether,  on  the  facts  proved,  the  de- 
fendant is  entitled  to  have  one  half,  or  any  part,  of  the  house  in 
question.  It  is  shown  that  he  has  not  paid,  nor  agreed  to  pay, 
anything  for  it ;  that  he  has  been  paid  by  Piper  for  one  half  of 
the  land  ;  that  he  permitted  Piper  to  put  the  house  upon  the  land 
before  deeding,  with  the  full  understanding  that  Piper  was  to 
have  title  in  severalty  to  the  land  on  which  it  was  placed.  We 
find,  also,  that  he  agreed,  in  consideration  of  the  money  paid  him 
by  Piper,  and  so  it  was  his  duty,  to  give  Piper  a  deed  of  the  south 
half  of  the  land  in  severalty,  and  that  Piper  accepted  the  deed 
that  was  made,  still  asserting  his  right,  and  yielding  in  that  re- 
spect in  reliance  upon  the  assurance  of  the  defendant  that  the 
result  would  be  the  same  under  that  deed  as  under  one  conveying 
the  south  half  in  severalty.  We  fail  to  find  that  Piper  undertook, 
or  came  under  any  obligation,  to  purchase,  or  to  find  a  purchaser 
for,  more  than  the  south  half  of  the  twenty-acre  lot ;  or  that  the 
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failure  of  his  brother,  or  of  Mr.  Rash,  to  purchase  the  other  half 
affected  the  duty  of  the  defendant  to  convey  to  Piper  the  south 
half  of  the  land.  In  view  of  these  results  from  the  evidence,  the 
bringing  of  that  petition  was  without  ground  or  justifiable  occa- 
sion ;  and,  in  tho  proceedings  under  it,  the  assertion  of  right  by 
defendant  to  have  the  value  of  one  half  of  Piper's  house  reck- 
oned in  his  favor  in  the  making  of  the  partition  by  the  Commis- 
sioners, was  a  wrong  that  could  not  be  effectually  resisted,  and 
Piper's  rights  secured  and  enforced,  without  resort  to  the  court 
of  equity. 

The  result  illustrates  how  easy,  as  well  as  how  politic  and 
profitable  it  would  havo  been  for  the  defendant  to  have  avoided 
occasion  for  litigation,  by  giving  Piper  such  a  deed  as  he  was  en- 
titled to,  or,  even  in  his  needless  proceeding  for  partition,  by  let- 
ting the  commissioners  make  the  partition  conformably  to  what 
they  should  have  found  to  be  the  just  rights  of  the  parties,  from 
evidence  showing  all  the  facts  constituting  the  real  transaction 
between  them. 

The  decree  is  affirmed. 


Luct  A.  Spear,  by  R.  G.  Curtis,  guardian  and  next  friend, 

v.  The  Town  of  Braintree. 

>  Statute  of  Limitation*. 

Plaintiff's  guardian  brought  assumpsit  in  his  own  name  as  guardian,  and  the  suit  was 
defeated  for  that  reason,  without  trial  upon  the  merits.  Plaintiff,  by  the  same  person 
as  guardian,  commenced  a  new  action  for  the  same  cause,  within  one  year  after  the 
termination  of  the  former  action.  Held,  that  the  Statute  of  Limitations  was  saved 
by  the  former  action,  under  §17,  ch.  63,  of  the  Gen.  Sts. 

General  assumpsit.    Plea,  the  general  issue,  and  Statute  of 
Limitations.    Trial  by  jury,  June  term,  1872,  Peck,  J.,  presid- 
ing, and  verdict  for  the  plaintiff.    No  replication  to  the  plea  of 
the  statute  was  filed ;  but  by  agreement  of  counsel,  the  facts  stated 
92 
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in  the  charge,  were  shown,  and  to  have  the  same  effect  as  if  for- 
mally replied.     Upon  this  point  the  charge  was  as  follows : 

This  action  was  commenced  April  14, 1871 ;  that  would  carry 
it  back  to  April  15, 1865.  But  there  was  another  action  brought 
in  this  case  previous  to  this,  and  that  writ  issued  Nov.  10,  1869. 
The  suit  was  defeated  by  a  defect  in  the  writ,  it  being  brought  in 
the  name  of  the  wrong  party — brought  in  the  name  of  Mr.  Curtis, 
as  guardian,  instead  of  in  the  name  of  Lucy  A.  Spear,  by  her 
guardian  and  next  friend.  This  case,  it  seems,  went  to  the  su- 
preme court,  and  they  held  that  that  was  a  defect  in  the  writ,  and 
the  suit  went  out. — Now  there  is  a  statute  that  provides  where 
a  party  brings  one  suit,  and  is  driven  out  of  court  from  some 
technical  objection  to  the  writ,  so  that  the  merits  of  the  case  are 
not  really  reached,  and  he  brings  another  suit  within  a  year  after 
that  suit  is  ended,  he  can  go  back  to  six  years  previous  to  the 
commencement  of  that  first  suit.  Now  that  suit  having  been 
brought  Nov.  10,  1869,  the  statute  of  limitations  does  not  bar 
anything  but  such  as  accrued  six  years  previous  to  Nov.  10,1869. 
That  is,  it  is  the  same  as  if  this  suit  yas  brought  when  the  first 
one  was — as  if  the  writ  in  this  case  was  brought  Nov.  10,  1869; 
and  nothing  is  cut  off  by  the  Statute  of  Limitations,  except  what 
accrued  more  than  six  years  before  the  commencement  of  the  first 
suit. 

The  defendant  excepted  to  the  charge  as  to  the  effect  of  the 
former  action  upon  the  Statute  of  Limitations, — claiming,  among 
other  things,  that  the  ground  on  which  the  former  action  failed, 
being  a  fault  of  the  plaintiff,  did  not  come  within  the  exception  of 
the  statute. 

J.  W.  RowelL  for  the  defendant. 

The  Gen.  Sts.  ch.  63,  §  17,  provides  that  after  a  suit  has  been 
determined  as  therein  named,  "  the  plaintiff  may  commence  a 
new  action,  <fec. ;  and  if  the  cause  of  action  shall  by  law  survive, 
his  executor  or  administrator,  in  case  of  his  death,  may  commence 
such  new  action,"  &c.  In  order  to  bring  a  case  within  this 
statute,  the  plaintiff  in  the  new  action  must  be  the  tame  person 
who  was  plaintiff  in  the  former  action,  or  the  executor  or  admin- 
istrator of  such  person.  The  case  at  bar  cannot  be  brought 
within  the  statute,  without  the  intervention  of  judicial  legtilation. 
In  Maryland,  where  the  21  Jas.  I.,  c.  16,  with  its  savings,  is  in 
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force,  in  an  action  commenced  by  A.,  as  administrator  of  B., 
and  continued  from  terra  to  term,  and  afterwards  the  administra- 
tion was  revoked  and  granted  to  C,  who  commenced  a  new  suit 
for  the  same  cause  of  action,  it  was  held  that  the  latter  could  not 
be  considered  the  same  action  as  the  former,  and  was  barred. 
Bennington  v.  Dmsmore,  2  Gill,  348,  cited  in  Angell  Limit.  380, 
n.  1.  See  the  Maryland  statute  of  limitations,  lb.,  appendix,  72 ; 
and  the  21  J  as.  I.,  appendix  4,  §4. 

In  North  Carolina,  where  the  statute  is  worded  substantially 
like  ours,  and  like  the  21  Jas  I.,  it  has  been  held  that  the  plain- 
tiff must  be  the  same,  but  that  the  defendant  may  be  different. 
Williams  v.  Council,  4  Jones,  Law,  206,  cited  in  Angell  Limit. 
334,  note  2.    See  the  North  Carolina  statute,  lb.,  appendix,  77,  §  1. 

Lord  Tenterden  says  that  "  there  is  always  danger  in  giving 
effect  to  what  is  called  the  equity  of  a  statute,  and  it  is  much 
safer  and  better  to  rely  on  and  abide  by  the  plain  words,  although 
the  legislature  might  possibly  huve  provided  for  other  cases  had 
their  attention  been  called  to  it."  Mr.  Justice  Butler  says: 
"  We  are  bound  to  take  an  act  of  Parliament  as  they  have  made 
it ;  a  casus  omissus  can  in  no  place  be  supplied  by  a  court  of  law, 
for  that  would  be  to  make  laws."     Smith  Com.  §  720. 

The  statute  is,  that  "  if,  in  any  action  duly  commenced  within 
the  time  in  this  chapter  limited,"  &c.  But  here  the  former  action 
was  not  duly  commenced,  within  the  meaning  of  the  statute,  for 
Curtis  was  the  wrong  party  to  bring  the  suit.  He  could  no  more 
sustain  the  suit  in  his  own  name,  than  though  he  had  not  been 
guardian  of  the  present  plaintiff.  In  James  et  al.  v.  Briscoe  et  aL 
5  Eng.  (Ark.)  184,  stress  was  laid  upon  the  fact  that  the  former 
action  was  brought  by  proper  parties. 

P.  Perrin  and  ft  W.  Clarke,  for  the  plaintiff. 

The  former  suit  went  out  on  the  judgment  of  the  supreme  court 
on  plea .  in  abatement  founded  solely  on  matter  of  form.  The 
suit  was  abated  for  matter  of  form.  Being  then  clearly  within 
the  letter  of  the. statute— its  obvious  intent — we  have  no  occasion 
to  crave  any  equity  under  it,  or  in  virtue  of  it,  or  any  enlarged 
construction ;  and  the  question  attempted  to  be  raised,  that  the 
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former  suit  failed  through  the  fault  or  laches  of  the  plaintiff, 
or  that  the  failure  was  not  without  fault  on  her  part,  is  immate- 
rial. If  the  case  falls  within  the  express  letter  of  the  statute,  the 
court  has  no  power  to  attach  conditions  to  its  application.  The 
cases,  Phelps  v.  Wood,  9  Vt.  399,  and  Spear  v.  Curtis,  40  Vt 
59,  were  not  claimed  to  be  within  any  express  provision  of  the 
statute.  The  suits  were  discontinued  because  the  magistrate 
failed  to  appear  with  the  writ,  at  the  time  and  place  of  return. 
But  the  court  held  the  statute  to  apply,  because  the  cases  came 
within  the  equity  of  the  provision,  although  not  within  the  letter: 
and  for  that  reason,  stress  seems  to  be  laid  on  the  fact  that  the 
failure  of  the  former  suit  was  without  the  fault  of  the  plaintiff. 


The  opinion  of  the  court  was  delivered  by 

Barrett,  J.  The  guardian  brought  a  suit  in  1869,  against  the 
defendant,  in  his  own  name  as  guardian  of  Spear,  instead  of  the 
name  of  Spear  by  himself  as  guardian.  The  statute,  ch.  72,  §  28, 
enacts  that  a  guardian  "  shall  have  power  to  receive,  sue  for,  and 
recover,  in  the  name  and  right  of  his  ward,  all  debts,"  Ac.  So 
it  is  apparent  that  in  that  suit,  he  did  not  sue  in  the  name,  though  it 
is  equally  apparent  from  the  face  of  the  writ  that  he  sued  in  the 
right,  of  the  ward.  On  objection  taken,  it  was  held  that  that 
suit  could  not  be  maintained,  because  it  was  not  brought  in  com- 
pliance with  the  provision  of  the  statute  in  respect  to  the  name. 
The  present  suit  was  brought  by  the  same  guardian,  in  the  same 
right,  to  recover  for  the  same  cause,  as  in  the  former  suit.  The 
only  question  is,  whether  the  former  suit  went  out  by  way  of 
abatement,  or  was  otherwise  defeated,  or  avoided,  for  any  matter 
of  form,  so  as  to  avoid  the  effect  of  the  Statute  of  Limitations 
upon  the  present  suit.  It  seems  difficult  to  be  shown  that  it  was 
for  matter  of  substance.  We  are  referred  to  the  charge,  as  show- 
ing the  facts.  In  that  it  is  stated,  that  "  the  suit  was  defeated  by 
a  defect  in  the  writ — it  being  brought  in  the  name  of  the  wrong 
party — brought  in  the  name  of  Mr.  Curtis  as  guardian,  instead  of 
in  the  name  of  Lucy  A.  Spear  by  her  guardian  and  next  friend. 
This  case,  it  seems,  went  to  the  supreme  court,  and  they  held  it 
was  a  defect  in  the  writ,  and  the  suit  went  out."    As  we  have  no 
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other  showing  as  to  the  going  out  of  that  suit,  we  assume  that  it 
was  upon  some  plea  or  motion  that  asserted,  for  cause,  this  failure 
to  comply  with  the  letter  of  the  statute.  It  was  asserting  a  right 
strictissimi  juris,  while  it  seems  obvious  that  mere  delay,  or  an 
experiment  with  the  Statute  of  Limitations,  could  have  been  the 
only  object  of  interposing  the  objection.  We  have  no  doubt  that, 
had  that  case  proceeded  to  judgment  on  its  merits,  it  would  have 
been  a  conclusive  adjudication  of  the  subject-matter  as  to  the  lia- 
bility of  the  town,  and  would  have  ended  all  right  of  further 
action  on  the  claim.  This  would  seem  to  test  and  determine 
whether  the  defect  was  one  of  form  or  substance ;  for  the  judg- 
ment rendered  in  that  suit,  is  not  invoked  in  this  as  precludiny 
the  right  to  maintain  this.  The  defence  here  is  the  Statute  of 
Limitations.  The  case  seems  to  us  to  fall  within  the  express 
terms  of  the  statute,  without  extension  of  operation  in  view  of 
existing  equities,  as  was  the  case  in  Phelps  v.  Wood,  9  Vt.  399 
and  Spear  v.  Curtis,  40  Vt.  59. 

The  ground  and  argument  that  this  case  is  excluded  from  the 
salvo  of  the  statute,  because  the  defect  in  the  former  writ  shows 
that  it  was  not  "  duly  commenced"  carry  verbal  criticism  beyond 
practical  tolerance.  In  the  line  and  sense  of  that  criticism,  any 
action  that  should  result  in  defeating  a  judgment  for  the  plaintiff, 
for  any  of  the  causes,  or  by  any  of  the  means  named  in  the  17th 
section,  except  the  death  of  the  party,  would  show  that  the  action 
was  not  duly  commenced.  The  cases  cited  by  the  defendant's 
counsel,  do  not  come  to  the  point  on  which  this  case  hinges.  In 
Bennington  v.  Densmore,  2  Gill,  348,  it  would  seem  that  by  the 
law  of  Maryland,  if  a  writ  is  sued  out  before  the  statute  has  run, 
the  statute  would  not  prevail  to  bar  a  recovery,  for  the  same  cause 
of  action  under  subsequent  writs,  provided  they  are  successive 
continuances  of  each  other.  In  that  case,  a  writ  had  been  sued 
out  by  an  administrator  before  the  statute  had  run.  He  was  dis- 
charged, and  another  administrator  caused  a  writ  to  be  issued  in 
his  own  name  as  administrator,  for  the  same  cause,  after  the  stat- 
ute had  run.  It  was  held  that  the  writ  issued  in  his  name,  was 
not  in  regular  continuance  of  the  writs  issued  in  the  name  of  the 
original  administrator,  and  so  did  not  save  the  cause  from  the 
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operation  or  the  statute.  This  bears  no  analogy  to  the  case  in 
hand.  The  case  of  Williams  v.  Council,  4  Jones,  Lav,  206,  holds 
that  in  ejectment,  the  second  suit,  in  order  to  prevail  against  the 
statute,  must  be  upon  the  same  title,  by  the  same  real  plaintiff. 
Our  case  answers  to  that.  The  real  plaintiff  is  the  same  in  both 
suits.  The  only  defect  in  the  first  suit,  was  in  the  form  of  ex- 
pression. The  form  in  which  the  plaintiff  party  was  named  in 
the  first  suit,  as  plainly  and  fully  signified  that  the  suit  was  brought 
by  the  guardian  in  the  right  of  the  ward,  as  the  form  in  the  last 
suit  expresses  the  same  thing.  They  show  that  the  real  plaintiff 
is  the  same  in  both  cases.  There  is  no  occasion  to  pursue  the 
matter  further  in  this  line. 

No  point  is  made  in  the  argument  upon  the  point  in  the  excep- 
tions, namely,  "  that  the  ground  on  which  the  former  action  failed, 
being  the  fault  of  the  plaintiff,  does  not  come  within  the  excep- 
tions of  the  Gen.  Sts."  ;  nor  on  any  other  point,  save  that  alreadj 
discussed  in  this  opinion. 

Judgment  affirmed. 


INDEX. 


ACCORD  AND  SATISFACTION. 

1.  C.  purchased  the  defendant's  millinery  goods,  and  in  part  consid- 
eration thereof,  agreed  to  pay  the  defendant's  debt  to  the  plaintiff.  C. 
thereupon  wrote  the  plaintiff  that  her  husband  proposed  to  give  his  note 
on  six  months  for  said  debt,  and  the  plaintiff  replied,  accepting  the  prop- 
osition. The  note  was  never  given,  but  C.  made  remittances  to  the 
plaintiff  from  time  to  time,  to  apply  on  said  debt.  Held,  a  mere  accord, 
and  that  the  defendant  was  not  thereby  discharged  from  the  balance  of 
the  debt    Biting  v.  Gumming*,  345. 

2.  Waiver  of  a  promise  to  pay  the  debt  of  another  that  is  without 
consideration  and  within  the  Statute  of  Frauds,  or  refusal  to  receive  such 
payment,  does  not  discharge  the  original  debtor.    lb. 

3.  It  is  well  settled  in  this  state,  that  if  there  is  a  claim  in  dispute 
between  parties,  whether  in  suit  or  not,  and  one  party  offers  the  other  a 
specific  sum  in  full  settlement  and  satisfaction  of  the  claim,  which  he 
receives,  it  operates  as  an  accord  and  satisfaction,  although  the  party  re- 
ceiving it  protests  that  he  only  receives  it  in  part  satisfaction  of  his 
claim.    Bromley  v.  School  District,  381. 

4.  Although  parties  mutually  intend  that  the  payment  of  a  balance 
found  due  on  settlement  shall  settle  everything  between  them,  yet  it 
will  not  have  that  effect  as  to  usurious  interest  previously  paid,  and 
which  was  not  in  fact  reckoned  in  the  settlement,  nor  in  dispute  between 
them.    Rowell  v.  Marcy,  627. 

ACTION. 

1.  In  order  to  make  one  liable  for  service  performed  for  another,  he 
must  either  thereunto  expressly  promise,  or  so  conduct  himself  that  the 
party  rendering  the  service  has  a  right  to  understand,  and  does  under- 
stand, that  he  will  be  responsible  therefor.  Bedfield  et  dL  v.  Dana  et 
ok.  15. 
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2.  When  a  statute  confers  a  remedy  unknown  at  common  law,  and 
prescribes  the  mode  of  enforcing  it,  that  mode  alone  can  be  resorted  to. 
Thayer  v.  Partridge  &  Tr.  423. 

3.  Husband  and  wife  may  sue  jointly  at  law,  for  the  conversion  of  the 
wife's  property  by  the  husband's  creditors.     White  &  wife  v.  WaUe,  502. 

4.  In  assumpsit  on  a  policy  of  life  insurance  in  favor  of  the  adminis- 
trator of  the  insured,  the  declaration  alleged  a  consideration  moving 
from  the  insured,  and  a  promise  to  pay  the  wife  and  children  of  the  insured, 
or  their  legal  representatives.  Held,  that  the  action  could  not  be  main- 
tained in  the  name  of  the  administrator.  Davenport,  admr.  v.  Mutual 
Life  Association,  528. 

5.  Threats  of  bodily  hurt  that  occasion  such  interruption  or  incon- 
venience as  to  produce  pecuniary  damage,  are  actionable.  A  mere  vain 
fear  is  not  sufficient ;  it  must  be  founded  upon  an  adequate  threat. 
Qrimes  v.  Gates  db  wife,  594. 

See  Assumpsit,  2  ;  Justice  of  the  Peace. 

ADVANCEMENT. 

See  Probate  Court,  7. 

ADVERSE  POSSESSION. 

1.  The  intestate  and  A.  verbally  made  an  exchange  of  lands,  whereby 
A.  was  to  have  the  demanded  premises  if  he  paid  the  difference  in  value 
between  them  and  the  land  for  which  they  were  exchanged.  A.  went 
into  possession  of  said  premises  under  said  contract,  and  occupied  them 
for  more  than  fifteen  years,  claiming  no  title  thereto  except  by  virtue  of 
said  contract,  and  had  them  set  to  him  in  the  list,  and  paid  the  taxes 
thereon.  A.  never  paid  said  difference,  and  no  deeds  of  the  lands  were 
ever  executed,  and  finally  A.  surrendered  said  premises  to  the  intestate, 
and  retook  possession  of  the  land  he  let  him  have.  Held,  that  A 
acquired  no  title  to  said  premises  by  possession,  and  that  after  such  sur- 
render, he  had  no  interest  therein  which  could  be  taken  on  a  debt  exist- 
ing before  the  surrender.    Adams,  admr.  v.  Fullam,  558. 

2.  Actual  possession  by  prior  occupants  claiming  title,  although  hav- 
ing no  color  of  title,  will  avail  a  subsequent  occupant  under  color  of  title, 
claiming  under  such  prior  occupants,  in  making  out  a  possessory  title  in 
himself.    Day  v.  Wilder,  583. 

AMENDMENT. 

1.  After  verdict  and  before  judgment,  the  plaintiffs  were  permitted 
to  amend  their  declaration  by  striking  out  an  allegation  of  expense  and 
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loss  of  service  of  the  wife  to  the  husband.    The  trial  had  proceeded 
solely  for  damage  to  the  wife.    Held,  no  error.    Bates  <fc  wife  v.  CiUey,  1. 

2.  The  defendant  was  sued  by  the  name  of  "  The  Haverhill  Bridge 
Company."  Its  corporate  name  was,  "  The  Proprietors  of  Haverhill 
Bridge.9'  The  court  allowed  plaintiffs  to  amend  the  writ  and  declara- 
tion by  inserting  defendant's  corporate  name.  Held,  that  the  court  had 
power  to  allow  the  amendment.  Stanton  A  wife  v.  Proprietors  of  Haver- 
hill  Bridge,  172. 

3.  The  New  York  Central  Railroad  Company  and  The  Hudson  River 
Railroad  Company,  separate  corporations,  consolidated  pursuant  to  an 
act  of  the  New- York  legislature,  under  the  name  of  The  New  York 
Central  and  Hudson  River  Railroad  Company.  The  new  corporation 
was  sued  as  a  common  carrier,  by  the  name  of  The  New  York  Central 
Railroad  Company,  for  damage  to  property  received  at  a  station  on  the 
line  of  what  was  formerly  The  New  York  Central  Railroad,  and  appeared 
in  court  and  claimed  a  misnomer.  Held,  that  the  plaintiff  was  properly 
allowed  on  trial,  to  amend  the  writ  by  inserting  the  true  name  of  the 
new  corporation.    Hosford  v.  N.  T.  Central  <fc  Hudson  Biver  B.  B.  Co.  533. 

APPEAL. 

No.  37  of  the  Acts  of  1866,  relating  to  appeals  from  judgments  of  jus- 
tices of  the  peace,  does  not  abridge  the  right  of  the  appellee,  secured  by 
§64,  ch.  31,  of  the  Gen.  Sts.,  to  enter  the  appeal  for  affirmance.  Ids  v. 
Story,  62. 

ARBITRATION. 

1.  A  submission  to  abide  the  decision  of  arbitrators  named,  "in 
regard  to  a  lease  of  the  farm  known  as  the  Frank  farm,  leased  to  the 
said  Soper  for  the  term  of  five  years,  for  which  they  now  agree  to  dis- 
solve, and  abide  by  their  decision,"  and  an  award  in  pursuance  thereof, 
*  *  *  "  that  we  have  examined  the  accounts  on  both  sides,  and 
appraised  all  damages  and  differences  between  them,  according  to  our 
best  judgment,  and  find  a  balance  due  Mr.  Soper,  $204.26,"  are  not  so 
uncertain  as  to  make  the  award  void.    Soper  v.  Frank,  368. 

2.  Said  award  gave  the  plaintiff  a  certain  sum  to  surrender  said  lease 
and  premises  at  the  end  of  the  first  year  of  the  term,  but  did  not  fix  the 
time  of  payment  thereof;  and  it  was  held  payable  when  the  surrender 
was  to  be  made.    lb. 

3.  The  plaintiff  called  on  the  defendant  to  pay  the  award  before  the 
end  of  the  year,  but  the  defendant  refused,  unless  he  would  take  notes, 
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which  he  declined.  Before  the  end  of  the  year,  the  plaintiff  assigned 
the  lease  to  his  son  for  $250,  who  went  into  possession  thereunder;  and 
on  being  inquired  of  by  the  defendant  just  before  the  end  of  the  year, 
about  the  lease  and  the  surrender  of  the  premises,  the  plaintiff  told  him 
that  he  did  not  consider  himself  bound  by  the  award,  as  the  defendant 
had  not  paid  it,  and  that  he  had  assigned  the  lease  to  his  son,  and  had 
nothing  more  to  do  with  it,  and  that  the  defendant  must  go  to  his  son 
about  it.  The  defendant  thereupon  went  to  his  son,  and  paid  him  $10»» 
to  surrender  the  premises,  which  he  did  by  the  time  the  plaintiff  was  to 
have  surrendered  them.  The  plaintiffs  son  had  no  interest  in  said 
award,  and  it  was  not  referred  to  in  the  agreement  between  him  and  the 
defendant.  Held,  that  the  plaintiff  having  put  it  out  of  his  power  to 
surrender  the  premises,  and  repudiated  the  award,  could  not  recover 
upon  it;  also  that  he  was  estopped  from  claiming  any  title  to  the  prem- 
ises, and  from  enforcing  the  award.    lb. 

See  Bankruptcy,  2. 

ASSUMPSIT. 

1.  General  assumpsit  lies  to  recover  the  consideration  paid  for  the 
purchase  of  property,  when  the  sale  is  avoided  for  fraud,  or  when  the 
consideration  entirely  fails.    James  v.  Hodsden,  127. 

2.  In  assumpsit  for  lumber  sold  and  delivered,  the  plaintiff's  evidence 
tended  to  show  that  he  and  W.  owned  the  lumber  together,  but  that  he 
sold  it  to  the  defendant  in  his  own  name,  and  on  his  own  account  The 
defendant's  evidence  tended  to  show  that  the  plaintiff  acted  for  himself 
and  W.  in  making  the  sale.  Held,  that  the  plaintiff's  right  to  maintain 
suit  in  his  own  name  alone,  depended  upon  how,  in  fact,  he  sold  the  lum- 
ber, which  was  a  question  for  the  jury,  and  that  a  charge  that  the  suit 
was  rightly  brought,  was  erroneous.    Leakey  v.  Allen,  463. 

3.  Where  a  law  of  Congress  prescribed  the  fee  of  agents  and  attor- 
neys for  the  preparation  and  prosecution  of  a  claim  for  pension,  and 
punished  the  taking  of  more,  it  was  held  that  no  more  could  be  recov- 
ered, even  upon  the  quantum  meruit.    Morgan  v  Davis,  610. 

ATTACHMENT. 

1.  When  the  defendant  levied  on  the  plaintiff's  three  horses,  the 
plaintiff  claimed  to  own  only  the  horse  in  question,  and  that  title  to  the 
other  two  was  in  A.,  and  that  whether  he  had  any  interest  in  them  or 
not,  could  not  be  ascertained  till  he  and  A.  settled.  He  claimed  the 
horse  in  question  as  his  team,  and  that  it  was  exempt  from  attachment; 
and  declined  to  make  any  selection  as  between  it  and  the  other  three, 
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for  the  reason  aforesaid.  On  the  day  of  sale,  the  plaintiff  forbade  the 
defendant's  selling  the  horse  in  question,  and  claimed  it  as  his  team.  It 
turned  out  on  trial,  that  the  plaintiff  in  fact  owned  all  three  of  the 
horses;  but  it  did  not  appear  but  that  he  told  the  truth  as  to  his  interest 
in  the  other  two;  nor  did  it  appear  that  he  attempted  to  mislead  the  de- 
fendant. Held,  that  the  plaintiff  made  a  sufficient  selection  of  the  horse, 
to  exempt  it  from  the  levy.    Plimpton  v.  Sprague,  467. 

2.  When  an  officer  brings  suit  upon  a  receipt  for  property  attached 
by  him,  he  need  not  show  actual  attachment  of  the  property  and  deliv- 
ery thereof  to  the  receiptor,  by  other  evidence  than  his  return  anjl  the 
receipt.    Stimson  v.  Ward  et  al.  624. 

AUDITA  QUERELA. 

Judgment  by  default  against  two,  without  notice  to  either.  Judgment 
sued,  and  judgment  obtained  against  one,  on  whom  was  personal  ser- 
vice. Afterwards  the  other  was  sued  upon  the  original  judgment 
Held,  that  audita  querela  to  set  aside  original  judgment,  was  properly 
brought  iu  the  name  of  both.     Godfrey  &  Campbell  v.  Downer,  admr.  599. 

BAILMENT. 
See  Book  Account,  5. 

BANKRUPTCY. 

1.  Flea  in  bar  that  since  the  commencement  of  suit,  defendants  had 
been  adjudged  bankrupts,  and  plaintiff  had  proved  its  debt  in  bank- 
ruptcy, and  that  the  bankruptcy  proceedings  were  still  pending.  Held, 
bad  on  general  demurrer.  Brandon  Manufacturing  Co.  v.  Irazer  & 
Co.  88. 

2.  It  was  submitted  to  arbitration  whether  the  plaintiff  should  pay 
over  to  the  defendant's  assignee  in  bankruptcy  the  amount  of  a  certain 
payment  which  the  defendant  made  before  the  filing  of  his  petition  in 
bankruptcy,  on  a  claim  the  plaintiff  held  agaiust  him,  and  awarded  that 
he  should,  which  he  did  accordingly.  Held,  that  the  defendant  was 
bound  by  such  award,  and  that  the  plaintiff's  claim  was  in  no  part  satis- 
fied by  such  payment  by  the  defendant.    Johnson  v.  Worden,  467. 

3.  The  claim  of  a  conditional  vendor  for  an  illegal  sale  of  the  prop- 
erty by  the  vendee,  is  not  barred  by  the  vendee's  discharge  in  bank- 
ruptcy,   lb. 

4.  And  if  such  vendor  prove  his  claim  for  the  contract  price  of  such 
property  in  bankruptcy,  he  does  not  thereby  lose  his  lien  upon  the 
property.    16. 
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BANKS. 

The  taking  of  special  deposits,  to  keep  merely  for  the  accommoda- 
tion of  the  depositor,  is  not  within  the  authorized  business  of  banks 
organized  under  the  act  of  Congress  for  providing  a  national  currency, 
approved  June,  1864  ;  and  the  cashiers  of  such  banks  have  no  power  to 
bind  them  on  any  express  contract  accompanying,  or  any  implied  con- 
tract arising  out  of,  such  taking.  Wiley  v.  First  National  Bank  of  Brat- 
tfe&oro,  546. 

BOOK  ACCOUNT. 

1.  Goods  were  delivered  to  the  defendant  from  the  store  of  parties 
who  claimed  to  be  partners,  and  carried  on  business  under  a  firm  name 
and  were  charged  to  the  defendant  on  the  books  of  the  concern.  Said 
goods  were  in  fact,  though  unknown  to  the  defendant,  the  property  of 
one  of  said  parties,  against  whom  the  defendant  then  had  an  account 
individually.  The  assignee  in  bankruptcy  of  said  parties,  who  were 
adjudged  bankrupts  as  partners,  subsequently  brought  book  account 
against  the  defendant  for  said  goods.  Held,  that  the  defendant's 
account  against  the  owner  of  said  goods  individually,  was  proper  matter 
of  adjustment  in  said  action.    Lewis  v.  Parks,  336. 

2.  The  supreme  court  will  not  revise  the  findings  of  an  auditor,  if 
there  is  any  evidence  tending  to  support  them.    lb. 

3.  Shortly  before  said  goods  were  delivered  to  the  defendant,  the 
owner  thereof  told  the  other  party  to  settle  the  account  between  himself 
and  the  defendant,  and  pay  the  defendant  the  balance  ;  which  said  party 
consented  to  do.  When  the  defendant  received  said  goods,  he  under- 
stood, and,  as  a  prudent  man,  had  good  reason  to  understand,  that  they 
were  to  apply  on  his  account  against  the  one  owning  them,  although  the 
other  party,  who  delivered  them,  did  not  so  understand.  Held,  that  the 
delivery  of  the  goods  under  such  circumstances,  although  they  might 
have  been  the  property  of  both  of  said  parties,  operated  as  payment  of 
the  defendant's  said  account,  and  never  created  an  indebtedness  in  &?or 
of  both  of  said  parties.    lb. 

4.  If  an  auditor  report  the  testimony,  instead  of  finding  the  fact,  and 
a  party  goes  to  hearing  upon  the  report  without  exception  thereto  or 
motion  to  recommit,  he  thereby  submits  the  issue  of  fact  to  the  court, 
and  cannot  assign  error  in  respect  thereto.    Bond  v.  Clark,  565. 

5.  The  plaintiff  having  contracted  to  agist  the  defendant's  sheep, 
turned  them  into  a  pasture  separated  from  the  pasture  of  8.  bj  an 
insufficient  fence  that  belonged  in  part  to  the  plaintiff  and  in  part  to  S. 
to  maintain.    The  sheep  passed  over  some  part  of  the  fence  into  the 
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pasture  of  8.  several  times  during  the  fall,  and  there  mingled  with  dis- 
eased sheep,  whereby  they  became  infected  with  the  scab.  Held,  in 
book  account  to  recover  for  the  agistment,  and  for  grain,  salt,  &c,  that 
the  plaintiff,  having  neither  maintained  his  portion  of  the  fence,  nor 
compelled  the  maintenance  of  S's  portion,  as  he  might  have  done  under 
the  statute,  had  failed  to  exercise  that  ordinary  care  required  by  the 
contract  of  agistment,  and  that  the  damages  sustained  by  the  defendant 
from  said  neglect,  although  unliquidated  and  therefore  not  chargeable 
on  book,  might  be  applied  in  reduction  of  the  plaintiff's  charge  for  the 
agistment    Sargent  v.  Slack  &  Tr.  674. 

BURLINGTON,  CITY  OF,  AND  CITY  COURT. 

1.  The  city  court  of  Burlington  has  no  power  to  grant  a  trial  by  jury 
in  criminal  cases.    State  v.  Cloran,  281. 

2.  Said  court,  being  one  of  special  and  limited  jurisdiction,  can  act 
in  matters  specifically  provided  for,  only  in  conformity  with  the  statute 
by  which  its  jurisdiction  and  authority  are  conferred.  Hence,  it  has  no 
power  to  grant  an  appeal  without  such  recognizance  for  appeal  as  the 
statute  requires  ;  and  its  refusal  to  do  so  is  not  error.    16. 

3.  If  said  court  should  err  in  denying  an  appeal,  the  error  could  not 
be  corrected  on  exceptions,  as  it  would  not  affect  the  validity  of  the  judg- 
ment. On  exceptions,  the  supreme  court  can  only  decide  whether  there 
is  such  error,    lb. 

4.  The  street  commissioners  of  the  city  of  Burlington  have  no  power 
to  lay  an  assessment  for  the  construction  of  sewers,  without  notice  to 
the  owners  of  adjoining  lands,  as  required  by  §  2,  No.  88,  of  the  Acts  of 
1868 ;  and  an  assessment  so  laid  is  void,  and  said  commissioners  may 
proceed  as  if  it  were  never  laid,  and  lay  another  for  the  same  purpose  in 
lieu  thereof.    Woodhouee  et  ale.  v.  Burlington,  300. 

■ 

5.  The  statute  does  not  require  said  street  commissioners  to  give 
notice  of  the  establishment  of  sewers,    lb. 

CERTIORARI. 

The  granting  of  a  writ  of  certiorari  is,  in  great  measure,  discretionary. 
The  writ  will  not  be  granted  unless  the  supreme  court  is  satisfied  that 
the  error  of  the  county  court  has  worked  substantial  injustice  to  the 
party  asking  for  the  writ  Such  injustice  will  not  be  presumed — it  must 
appear  affirmatively.    Chase  et  ale.  v.  Butland\  393. 

8m  Practice,  7. 


742  INDEX. 


CHANCERY. 

1.  One  of  the  defendants  sold  a  farm  to  the  orator  by  warranty  deed, 
and  took  his  notes  therefor,  secured  by  mortgage  thereon.  The  farm 
was  encumbered  at  the  time,  of  which  the  orator  had  no  knowledge. 
Said  defendant  was  under  obligation  to  support  his  mother,  the  other  de- 
fendant, and  in  consideration  thereof  transferred  to  her  the  orators 
notes  not  due,  and  absconded  from  the  state,  leaving  no  property.  The 
mother  took  said  notes  in  good  faith,  without  intent  to  defraud  the  ora- 
tor. Held,  that  the  case  did  not  stand  upon  the  law  of  commercial  paper, 
transferred  and  held  as  collateral  security;  and  that  the  orator  was  not 
entitled  to  an  injunction  restraining  the  mother  from  negotiating  said 
notes,  or  availing  herself  of  the  consideration  thereof,  without  first  re- 
moving said  incumbrance.    Kittridge  v.  Batchelder  et  at  64. 

2.  It  is  the  proper  exercise  of  equity  jurisdiction,  to  apportion  among 
parties  having  a  common  interest  in  the  use  of  a  water-power,  and  on 
whom  rests  a  common  duty  of  maintaining  the  dam  that  creates  the 
power,  the  burden  and  expense  of  such  duty.  Sanborn  v.  Braley  et  dL  170. 

3.  If  the  officers  of  an  insolvent  corporation  should  neglect  to  call  in 
unpaid  subscriptions  due  the  company  from  solvent  stockholders,  it 
would  be  the  duty  of  the  court  of  chancery,  if  such  stockholders  were 
parties  to  the  bill,  to  decree  payment  to  a  judgment  creditor  of  the  com- 
pany, to  at  least  the  extent  of  such  unpaid  subscriptions  that  were  col- 
lectable.   Ross,  J.    Bassett  et  al  v.  St.  Albans  Hotel  Co.  et  als.  313. 

4.  A  judgment  creditor  must  levy  his  execution  upon  the  land,  be- 
fore he  can  resort  to  chancery  to  have  the  conveyance  thereof  by  his 
debtor  decreed  void  as  to  him.    Ross,  J.    lb. 

5.  When  a  statute  makes  the  officers  of  a  corporation  personally  lia- 
ble in  an  action  founded  on  the  statute,  for  all  debts  of  the  corporation 
contracted  during  the  period  of  any  neglect  or  refusal  of  such  officers  to 
perform  certain  statutory  duties,  a  creditor  of  such  corporation  cannot 
enforce  such  liability  in  chancery— his  remedy  is  complete  at  law,  upon 
the  statute.    lb. 

6.  Such  liability  accrues  when  the  debt  is  thus  contracted,  and  the 
Statute  of  Limitations  is  not  arrested  thereon  by  the  recovery  of  a  judg- 
ment on  such  debt  against  the  corporation.    lb. 

7.  To  entitle  a  party  to  review  a  decree  on  the  ground  of  newly  dis- 
covered evidence,  he  must  show,  not  only  that  the  evidence  discovered 
is  material,  and  would  probably  change  the  result,  but  also  that  it  was 
not,  and  could  not  have  been  by  the  use  of  reasonable  diligence,  discov- 
ered before  the  former  trial.    Brainard  et  aU.  v.  Morse,  320. 
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8.  When  improper  parties  are  joined  as  orators,  the  objection  may 
now  be  taken  by  demurrer.  Eureka  Marble  Co.  et  ah.  v.  Windsor  Man- 
ufacturing Co.  et  al  430. 

9.  When  the  assignment  of  a  contract  passes  only  the  equitable  title 
therein,  the  assignor  is  a  proper  party  to  a  bill  brought  thereon.    lb. 

10.  There  are  many  cases  where  defendants  have  not  a  co-extensive 
common  interest  or  relation,  and  yet  are  properly  joined  as  defendants. 
Thus,  where  a  contract  was  made  in  the  name  of  the  principal  alone, 
and  for  further  assurance  another  was  made  concerning  the  same  sub- . 
ject- matter  in  the  name  of  the  principal,  to  which  the  agent  added  his 
personal  guaranty,  it  was  held,  that  the  principal  and  agent  were  prop- 
erly joined  as  defendants  to  a  bill  brought  on  said  contracts,    lb. 

11.  If  the  joint  relief  sought  in  the  special  prayer,  cannot  be  granted 
in  the  form  asked,  if  the  orators  are  entitled  to  relief  upon  the  grounds 
alleged  in  the  bill,  the  general  prayer  is  sufficient  to  enable  the  court  to 
grant  relief  adapted  to  the  case.    lb. 

12.  It  is  altogether  outside  the  province  and  functions  of  a  court 
of  equity,  to  enforce  a  forfeiture.    Copper  Mining  Co.  v.  Ormsby,  709. 

13.  In  all  cases  where  the  facts  relied  upon  amount  to  an  equitable 
estoppel  to  affect  a  legal  title,  they  are  as  available  for  that  purpose  in  a 
court  of  law  as  in  equity,  and  resort  to  a  court  of  equity  in  such  cases  is 
unwarranted.    26. 

14.  Defendant  sold  the  orator,  P.,  the  south  half  of  a  piece  of  land  in 
severalty.  P.,  by  defendant's  permission,  placed  a  house  thereon,  and 
paid  defendant  the  full  purchase  money  thereof.  Defendant  thereupon 
executed  a  deed  to  P.  of  an  undivided  half  of  the  whole  land,  which  P. 
accepted,  asserting  his  right  to  a  deed  of  the  south  half  in  severalty,  but 
relying  upon  defendant's  assurance  that  the  result  would  be  the  same 
under  such  deed  as  under  one  conveying  the  south  half  in  severalty. 
Defendant  never  paid,  nor  agreed  to  pay,  anything  for  said  house. 
Held,  that  defendant  was  not  equitably  entitled  to  any  interest  in  said 
house,  and  that  his  claim  to  an  undivided  half  thereof  in  his  proceedings 
by  petition  for  partition,  was  a  wrong  which  could  not  be  righted  with- 
out resort  to  a  court  of  equity.    Piper  et  al  v.  Parr,  721. 

See  Homestead,  3. 

CONTRACT. 

1.  A  contract  to  forbear  purchasing  an  interest  in  certain  lands  at 
private  sale,  and  to  assist  another  in  the  purchase  thereof,  is  not  void  as 
against  public  policy.    Morrison  v.  Darling  et  al  67. 
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2.  The  parties  were  members  of  an  association  of  marble  dealers, 
and  entered  into  a  contract  in  1869,  whereby  plaintiffs  agreed  to  furnish 
defendants  a  certain  quantity  of  marble  each  year  for  six  years,  at  $1.75 
per  cubic  foot  Said  contract  recited  that  said  price  was  based  upon 
the  then  present  schedule  of  prices  of  said  dealers,  and  provided  that 
if  said  schedule  should  be  changed  during  the  term  of  said  contract,  the 
first  schedule  issued  by  said  dealers  in  each  year,  should  be  adopted  for 
the  entire  year,  in  lieu  of  the  one  then  in  force,  and  said  price  varied  to 
conform  thereto,  by  adding  or  deducting  therefrom  the  proportionate 
rate  per  cent  of  the  aggregate  variation  of  such  schedule.  Held\  that 
'it  was  not  the  price  of  particular  classes  of  marble  that  the  parties  had 
in  view;  but  the  state  of  the  marble  market  generally,  in  respect  to  the 
price  in  each  year,  and  to  be  determined  by  reference  to  the  schedules 
of  such  year.    Parker  et  als.  v.  Adams  <fc  Son,  139. 

3.  Other  schedules  were  issued  by  said  dealers  in  1870  and  1871, 
which  contained  various  classes  and  kinds  of  manufactured  marble  which 
said  dealers  put  upon  the  market,  with  the  prices  affixed  to  each,  some 
by  the  cubic  foot  and  some  by  the  superficial  foot,  and  varying  some- 
what from  the  prices  contained  in  the  schedule  of  1869.  To  find  the 
price  of  marble  under  the  contract  of  1871,  held,  that  the  whole  sched- 
ules cf  1869  and  1871  should  be  brought  to  a  common  standard  of  meas- 
urement— the  cubic  foot — then  ascertain  the  price  of  a  cubic  foot  of  each 
article  enumerated  in  said  schedules,  and  the  aggregate  difference  be- 
tween the  prices  given  therein,  and  by  that  difference,  determine  the 
variation  from  the  $1.75,  and  deduct  that  variation  from  that  price,  to 
find  the  price  to  be  paid  per  cubic  foot  in  1871.    16. 

4.  The  plaintiff  voluntarily,  and  without  cause,  abandoned  a  contract 
to  build  a  house  for  the  defendant,  before  the  completion  thereof,  and 
sued  to  recover  the  contract  price.  The  defendant  presented  in  offset  a 
claim  for  work  done  and  expense  incurred  by  himself  on  said  job,  and 
for  work  necessary  to  be  done  thereon  to  complete  the  same,  and  for 
damage  for  the  non-completion  thereof  by  the  plaintiff  which  was 
allowed  by  the  referee.  Held,  that  the  defendant  thereby  received  an 
equivalent  for  the  performance  of  said  contract,  and  that  the  plaintiff 
was,  therefore,  entitled  to  recover  the  contract  price.  Austin  ▼.  Aus- 
tin, 311. 

CORPORATION. 

As  a  general  rule,  stockholders  in  a  corporation  can  act  only  through 
the  corporation;  and  all  causes  of  action  are  to  be  prosecuted  in  the 
name  of  the  corporation.  Eureka  Marble  Co.  et  als.  v.  Windsor  Manu- 
facturing Co.  et  oL  430. 

See  Highways  and  Bridges,  6;  Chakcsbt,  8, 5;  Practtcr,  & 
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COSTS. 

1.  All  the  items  of  the  plaintiff's  account  were  litigated  before  the 
auditor.  On  one  of  them  he  prevailed,  and  on  two  he  failed.  The 
defendant  filed  a  plea  in  offset  at  the  term  at  which  the  auditor's  report 
was  filed,  on  which  he  prevailed,  and  judgment  was  rendered  in  his 
favor  for  a  balance.  The  final  hearing  was  not  delayed  because  the 
plea  was  not  earlier  filed,  and  no  more  costs  were  made  before  the 
auditor  in  litigating  all  the  items  of  the  plaintiff's  account  than  would 
have  been  made  in  litigating  the  one  allowed,  or  those  disallowed.  The 
county  court  denied  costs  to  the  plaintiff,  and  allowed  costs  to  the 
defendant  during  the  pendency  of  the  suit  Held,  matter  of  discretion 
in  the  county  court,  and  that  there  was  no  error.    Gilbert  v.  Earl,  9. 

2.  One-third  of  the  orator's  costs  of  taking  testimony  disallowed, 
because  of  unnecessary  prolixity.    Sanborn  v.  Braley  et  at  170. 

3.  Costs  of  witnesses  on  the  hearing  before  commissioners  appointed 
on  a  petition  for  the  establishment  of  a  railroad  depot,  were  allowed  the 
defendant,  the  prevailing  party;  distinguishing  the  case  from  cases  for 
the  laying  out  of  highways.  Bliss  et  ah.  v.  Connecticut  A  Paesumpeic 
Biverg  B.  B.  Co.  715. 

4.  The  same  rules  and  considerations  govern  in  such  cases,  as  to  the 
allowance  of  witnesses  who  are  summoned  and  attend,  but  who  are  not 
called  to  testify,  as  obtain  in  cases  tried  in  court.  It  must  be  shown 
affirmatively  that  such  witnesses  were  summoned  in  good  faith,  and  for 
such  cause  and  occasion  as  would  justify  their  attendance  at  the  expense 
of  the  other  party,  or  they  will  not  be  taxed.    Barrett,  J.    lb. 

5.  Costs  should  be  taxed  by  the  commissioners  in  such  cases,  the 
same  as  by  auditors  and  referees;  and  if  question  is  to  be  made  to  the 
court  as  to  such  taxation,  the  commissioners  should  report  the  facts 
relative  thereto.    Barrett,  J.    lb. 

CRIMINAL  LAW. 

1.  In  larceny  of  a  feather  bed,  it  is  sufficient  on  motion  in  arrest, 
that  the  indictment  describes  the  property  as  u  one  feather  bed."  State 
v.  Parker,  19. 

2.  To  make  it  competent  for  a  party  complained  of  for  assault  and 
battery,  to  show  that  the  person  assaulted  was  quarrelsome  and  fractious, 
he  must  show  that  he  had  knowledge  of  such  fact ;  for  the  theory  upon 
which  such  evidence  is  admitted  is,  the  influence  which  such  knowledge 
may  be  supposed  to  exert  upon  the  conduct  of  the  party  in  preventing  or 
repelling  an  assault    State  v.  Meader,  78. 
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3.  The  complaint  for  assault  and  battery  and  impeding  a  school* 
district  tax  collector,  set  up  the  respondent  as  a  resident  of  Ryegate,  and 
alleged  that  the  offence  was  committed  there  ;  but  the  warrant  was 
returnable  at  St.  Johnsbury,  where  the  respondent  was  brought,  and 
pleaded  not  guilty  and  demanded  a  trial  by  jury.  The  justice  heard 
evidence  and  decided  to  take  jurisdiction  of  the  case,  whereupon  the 
respondent  went  to  trial  by  the  court,  and  after  the  opening  argument 
by  the  state's  attorney,  moved  that  the  case  be  dismissed.  "  for  that  it 
ought  to  be  tried  in  Ryegate."  The  justice  overruled  the  motion,  and 
adjudged  the  respondent  guilty,  and  sentenced  him  to  pay  a  fine  and 
costs.  The  motion  was  renewed  in  the  county  court.  Held,  that  by  his 
conduct  before  the  justice,  the  respondent  waived  the  right  which  the 
statute  gave  him  to  a  trial  in  Ryegate.    B>. 

4.  In  rape,  evidence  that  the  proscutrix  afterwards  complained  of  the 
act,  is  only  admissible  as  confirmatory  of  her  testimony.  But  mere  lapse 
of  time  between  the  commission  of  the  crime  and  the  making  of  the 
complaint,  is  not  the  test  of  admissibility  of  such  evidence  ;  but  is  only 
matter  for  the  consideration  of  the  jury,  in  determining  upon  the  weight 
to  be  given  to  it.    State  v.  Niles,  82. 

5.  The  particulars  of  such  complaint  cannot  be  given  in  evidence. 
The  rule  is,  that  it  is  competent  to  prove  that  the  proscutrix  made  com- 
plaint, and  that  an  individual,  without  naming  him,  was  cliarged  with  the 
crime.    lb. 

6.  The  court  charged  the  jury  that  if  the  prosecutrix,  in  the  first 
instance,  consented  to  the  intercourse,  but  after  it  had  commenced,  with- 
drew her  consent,  and  the  respondent  thereafter  forcibly  continued  it, 
knowing  of  her  dissent,  it  would  be  rape.  Held,  as  applicable  to  this 
case,  no  error;  that  there  is  no  rule  upon  the  subject,  of  universal  appli- 
cation; that  in  adopting  a  rule  for  this  case,  the  court  might  well  con- 
sider tbe  physical  strength  of  the  prosecutrix;  the  relation  she  sustained 
to  the  respondent;  and  all  the  other  circumstances  disclosed  by  the 
evidence,    lb. 

7.  It  is  not  ground  of  abatement,  that  a  memorandum  of  the  names 
of  the  witnesses  to  support  the  prosecution,  is  not  subjoined  to  a  grand 
juror's  complaint.    State  v.  Hanley,  290. 

8.  The  omission  of  vi  et  armU  it  not  fatal,  when  the  averments  in 
English  show  that  the  criminal  act  was  committed  with  force  and  vio- 
lence.   16. 

9.  A  complaint  alleging  that  the  respondent  "  did  disturb  sad  break 
the  public  peace  by  tumultuous  and  offensive  carriage,    •    •    *    •   by 
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threatening,  quarrelling  with,  challenging,  assaulting,  heating,  and 
striking  "  L.,  sufficiently  shows  the  means  by  which  the  offence  was 
committed.    lb. 

See  Intoxicating  Liquor. 

DAMAGES. 

1.  The  plaintiff  had  purchased  four  undivided  fifths  of  certain  lands, 
but  failed  to  purchase  the  other  fifth,  because  the  defendants  purchased 
it  in  violation  of  their  contract  not  to  purchase;  whereupon  the  plaintiff 
procured  partition  thereof  by  the  probate  court.  Held,  that  the  true 
rule  of  damages  was,  what  the  fifth  purchased  by  the  defendants  was 
worth  more  than  what  the  plaintiff  would  had  to  have  paid  for  it  but  for 
its  purchase  by  the  defendant;  and  that  the  plaintiff  could  not  recover 
the  expense  of  such  partition.    Morrison  v.  Darling  et  ah  67. 

2.  In  assumpsit  to  recover  back  the  consideration  paid  for  an  interest 
in  a  patent-right  fraudulently  sold  plaintiff  by  defendant,  it  appeared 
that  plaintiff  gave  defendant  two  five  hundred  dollar  negotiable  notes  in 
part  payment  of  the  purchase  money,  containing  a  statement  that  they 
were  given  for  a  patent-right,  and  that  defendant  soon  after  disposed  of 
one  of  said  notes  in  payment  of  a  note  outstanding  against  himself,  and 
that  before  suit,  plaintiff  paid  said  note  with  a  horse  which  he  bought 
and  paid  for  bj  his  note,  and  with  his  two  other  notes  signed  by  sure- 
ties; that  before  suit,  plaintiff  took  up  his  other  five  hundred  dollar  note, 
by  executing  to  defendant  his  five  one  hundred  dollar  negotiable  notes, 
containing  the  same  statement;  that  soon  after,  defendant  sold  one  of 
said  last-named  notes  to  M.,  which  plaintiff  paid  by  executing  a  new 
note  therefor  not  containing  said  statement,  which  was  negotiated  before 
maturity,  and  was  not  paid.  It  also  appeared  that  defendant  sold  three 
more  of  said  one  hundred  dollar  notes,  which  plaintiff  took  up  by  com- 
promising with  the  holders,  paying  less  than  their  face.  At  the  time 
suit  was  brought,  plaintiff  had  paid  no  money  towards  his  purchase,  and 
none  of  the  notes  given  therefor  had  become  due.  Held,  that  plaintiff 
could  recover  the  amount  of  said  five  hundred  dollar  notes,  and  of  the 
one  hundred  dollar  note  sold  to  M.,  and  what  he  had  paid  to  compromise 
with  the  holders  of  the  other  three  notes.    James  v.  Hodeden,  127. 

DEED. 

A  deed  of  a  house  lot  described  the  land  as  beginning  at  a  point  in 
the  center  of  a  highway;  thence  northerly,  <fce.,  eleven  rods,  to  a  comer, 
&c. ;  thence  easterly,  Ac,  to  a  corner;  thence  southerly,  eleven  rods,  to 
the  center  of  the  highway;  thence  westerly,  in  the  center  of  the  high- 
way, to  the  place  of  beginning.  No  fence  or  other  monument  ever 
marked  the  northern  termini  of  said  eleven-rod  lines ;  but  a  fence  crossed 
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the  northerly  end  of  said  lot,  south  of  said  termini,  placed  there  for  con- 
venience in  building,  and  not  designed  or  understood  as  being  on  the 
true  north  line  of  said  lot  Other  house  lots  adjoined  the  lot  in  ques- 
tion on  the  east  and  west;  but  it  did  not  appear  that  the  northerly  cor- 
ners thereof  ever  had,  or  were  intended  to  have,  any  reference  to  the 
corners  of  the  lot  in  question;  nor  did  it  appear  whence  title  thereto 
was  derived.  The  court  refused  to  charge,  that  by  intendment  of  law, 
the  adjoining  corners  of  said  lots  were  to  be  taken  as  the  northern  cor- 
ners of  the  lot  in  question;  but  charged  that  unless  there  was  some  ob- 
ject or  mark  in  the  course  of  said  eleven-rod  lines,  intended  by  the  par- 
ties to  said  deed  to  mark  the  northern  termini  thereof,  that  said  deed 
required  said  lines  to  be  eleven  rods  long  from  the  center  of  the  high- 
way ;  and  properly  explained  the  law  as  to  monuments  controlling 
courses  and  distances.    Held,  no  error.    Bay  v.  Wilder,  583. 


See  Evidence,  22. 

DEPOSITION. 

A  party  who  takes  and  files  a  deposition  which  he  does  not  use  on 
trial,  is  not  bound  to  permit  his  adversary  to  use  it  Wing,  admr.  t. 
Hall  et  al  182. 

DIVORCE. 

1.  Parties  married  in  New  York  in  1831,  and  lived  together  till  186$, 
when  the  husband  left  the  wife,  at  which  time,  and  for  at  least  six 
months  prior  thereto,  they  had  resided  in  S.,  in  this  state.  The  wife 
subsequently  preferred  her  complaint  for  divorce  to  the  supreme  court 
of  New  York,  where  she  was  then  domiciled,  alleging  for  cause  the 
adultery  of  the  husband  in  this  state  while  they  were  living  here  and 
subsequently,  and  setting  the  husband  up  as  having  had  his  last  known 
residence  in  S.,  but  as  then  being  of  parts  unknown.  Notice  of  said 
suit  was  given  by  publication  in  New  York,  and  by  mailing  a  copy  of 
the  summons  and  complaint  to  the  husband  at  S.,  whence  he  had 
removed  to  another  town  in  this  state.  The  husband  did  not  appear  in 
said  suit.  Held,  that  said  court  acquired  no  jurisdiction  of  the  person  of 
the  husband,  and  that  the  decree  for  alimony  rendered  by  it  upon 
granting  a  divorce,  was  not  binding  upon  him  in  this  state.  Proutr  A 
wife  v.  Warner,  667. 

2.  Semble,  that  the  decree  of  divorce  was  not    lo. 

DURESS. 
See  Sale,  2,],3. 
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EJECTMENT. 

1.  An  entry  upon  land  in  the  possession  of  another,  in  order  to  work 
a  legal  interruption  of  such  possession,  must  be  made  under  such  cir- 
cumstances as  to  enable  the  party  in  possession,  by  the  use  of  reasona- 
ble diligence,  to  ascertain  the  right  and  claim  of  the  party  making  the 
entry.     Wing,  admr.  v.  Hall  et  dL  182. 

2.  Acts  done  upon  land  by  the  license  of  another,  are  to  be  consid- 
ered the  same  as  though  done  by  the  licensor;  and  they  enure  to  the 
benefit  of  the  party  holding  the  title  under  which  the  licensor  took 
possession.    lb. 

3.  M.  held  a  tax  deed  of  the  demanded  premises  that  was  not  shown 
to  be  valid,  and  which  was  never  recorded.  He  conveyed  whatever 
title  he  obtained  by  it  to  P.,  and  acquired  no  possessory  title.  Page, 
under  parol  agreement  of  purchase  with  P.,  did  acts  of  possession  on  the 
land.  P.  willed  his  property  to  C,  and  died.  Subsequently,  B.,  under 
an  arrangement  with  Page,  entered  upon  the  land,  claiming  to  own  it, 
and  cut  timber  and  did  other  acts  thereon,  and  afterwards  bergained  for 
C's  interest  therein.  The  defendants  relied  upon  R's  entry  and  acts, 
to  interrupt  the  possession  of  the  intestate.  Held,  that  if  done,  claim- 
ing under  the  title  of  M.,  they  could  not  have  that  effect.    16. 

4.  P's  will  was  never  probated  in  this  state;  and  rather  than  have  it 
probated,  and  the  estate  settled  here,  so  that  C.  could  deed  said  premises 
to  the  defendants,  C.  procured  M.  to  deed  to  them,  and  received  the 
consideration  therefor.  Held,  assuming  that  whatever  title  M.  acquired 
by  his  deed,  could  be  assigned  in  the  manner  attempted,  that  the 
possessory  title  which  the  defendants'  testimony  tended  to  show  had 
been  acquired  by  P.  and  those  claiming  under  him,  did  not  pass  to  the 
defendants  by  M's  deed  to  them;  and  that  the  defendants  could  not  jus- 
tify thereunder,  as  against  a  party  having  a  prior  possession.    lb. 

ESTOPPEL. 

Title  of  a  portion  of  the  demanded  premises  was  decreed  to  the  plain- 
tiff in  a  suit  in  his  favor  against  the  defendants  and  others.  The  defend- 
ants obtained  a  deed  of  the  premises,  pendente  lite,  but  the  title  under 
that  deed  was  not  in  issue  nor  litigated  in  that  suit,  although  the  defend- 
ants might  have  been  permitted  to  set  it  up,  on  application  made  at  any 
time  before  final  decree.  Held,  in  ejectment  subsequently  brought  by 
the  plaintiff,  that  the  defendants  were  not  estopped  by  the  decree  from 
setting  up  title  under  said  deed.     Wing,  admr.  v.  Hall  et  aL  182. 

See  Akbitbation,  3;  Homestead,  2;  Chancery,  13. 
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EVIDENCE. 

1.  In  case  by  husband  and  wife  for  injury  to  the  wife  occasioned  by 
the  defendant's  dog  biting  her,  the  defendant  was  not  allowed  to  show, 
as  a  reason  why  the  suit  was  brought,  and  as  bearing  upon  the  question 
of  exemplary  damages,  that  shortly  before  the  injury  complained  of,  the 
plaintiff  set  his  dog  and  the  defendant's  to  fighting,  and  that  the  defend- 
ant reproved  him  therefor.    Bates  &  wife  v.  Cffley,  1. 

2.  When  witnessess  differ  as  to  facts,  the  jury  should  consider  which 
had  the  best  means  of  knowledge — which  were  most  likely  to  be  mis- 
taken. As  a  general  rule,  it  is  safer  and  better  for  the  jury  to  reconcile 
conflicting  testimony  upon  the  theory  that  the  witnesses  on  both  sides 
intended  to  testify  truly,  rather  than  upon  a  theory  that  would  involve 
the  finding  that  on  one  side  or  the  other  they  had  committed  perjury. 
And  as  a  general  rule,  other  things  being  equal,  affirmative  testimony  is 
entitled  to  more  weight  than  negative  testimony.    lb. 

3.  Parol  evidence  cannot  be  received  to  enlarge  or  vary  a  written 
contract,  especially  one  by  deed.    Abbott  et.  ah.  v.  Choat  et  aU.  53. 

4.  The  fact  that  two  years  prior  to  the  making  of  an  order  of  removal, 
the  pauper  was  likely  to  become  chargeable,  is  not  evidence  tending  to 
show  that  he  was  in  that  condition  at  the  time  the  order  was  made. 
Danville  v.  Wheelock,  57. 

5.  A  witness's  testifying  that  he  told  another  a  certain  thing,  is  not 
attesting  that  the  fact  was  so,  and  that  the  witness  had  personal  knowl- 
edge thereof.    16. 

6.  In  case  for  injury  upon  a  highway,  the  plaintiff  submitted  to  one 
personal  examination  by  the  defendant's  medical  witnesses  during  trial, 
but  refused  to  submit  to  another,  for  the  alleged  reason  that  she  was  too 
feeble  and  exhausted.  Held,  that,  to  rebut  any  unfavorable  inference 
that  might  be  drawn  against  her  for  the  refusal,  it  was  competent  for  her 
to  show  that  some  time  before  the  trial,  when  the  agent  of  a  railroad 
company  that  had  been  vouched  in  to  defend,  and  which  the  town  claimed 
was  liable  over  to  it,  visited  her  in  company  with  one  of  the  selectmen 
of  the  town,  she  requested  that  the  company  send  physicians  to  examine 
her,  to  ascertain  how  badly  she  was  injured.  Durgin  &  wife  v.  Don- 
viUe,  95. 


7.  A  witness  who  had  knowledge  of  the  mechanism  and  working  of 
knitting  machines,  and  was  familiar  with  the  operation  of  a  needle  called 
the  latch-needle,  but  who  had  no  experience  in  the  ate  of  the  spring- 
needle,  nor  knowledge  of  its  operation,  was  permitted  to  show  the  facility 
and  perfection  of  operation  of  the  latch-needle  to  the  jury,  and  testify 
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to  its  merits,  and  to  give  his  opinion  why  he  thought  its  use  could  not  be 
superceded  by  the  spring-needle,  with  his  reasons  therefor.  Held,  no 
error.    James  v.  Hodsden,  127. 

8.  The  plaintiff  was  permitted  to  testify  as  to  his  examinations  at  the 
Patent  Office  for  evidence  of  the  granting  of  a  patent,  or  of  an  applica- 
tion therefor,  and  that  nothing  pertaining  thereto  could  be  found,  except 
a  certain  paper  which  he  produced.    Held,  no  error.    2o. 

9.  A  witness  having  testified  that  he  could  not  describe  the  defend- 
ant's bridge  at  the  time  of  the  accident  in  question,  was  asked  to  com- 
pare its  condition  then  with  its  condition  three  years  afterwards,  but  was 
not  permitted  to  answer  the  question.  Held,  no  error.  Stanton  <fc  wife 
v.  Proprietors  of  Haverhill  Bridge,  172. 

10.  In  the  absence  of  proof  to  explain  what  appears  of  record  as  to 
the  time  when  an  instrument  was  in  fact  recorded,  the  legal  presump- 
tion is,  that  it  was  recorded  when  received  for  record.  Wing,  admr.  v. 
Hall  et  al  182. 

11.  To  show  that  the  plaintiff's  possession  of  the  demanded  premises 
had  been  interrupted,  the  defendants  introduced  a  witness  who  testified 
to  acts  done  thereon  and  claims  made  thereto  by  him  in  1865,  under  a 
certain  title.  Held,  that  the  plaintiff  might  show,  as  bearing  upon  the 
question  of  what  claim  the  witness  made  to  the  lot  at  the  time  of  his 
entry,  that  in  1866,  while  he  was  still  claiming  the  lot,  but  had  acquired 
no  right  thereto,  and  before  the  defendants  had  any  interest  therein,  the 
witness  being  upon  the  lot,  and  in  full  view  of  the  part  where  he  had 
done  the  acts  testified  to,  was  asked  by  what  title  he  claimed,  and  replied 
tl*t  he  claimed  under  a  title  other  than  the  one  he  testified  that  he 
claimed  under,    lb. 

12.  Collateral  matter  drawn  out  on  cross-examination  cannot  be  con- 
tradicted by  the  cross-examining  party.    lb. 

13.  Witnesses  produced  as  experts,  testified  as  to  their  peculiar  skill 
In  judging  of  the  genuineness  of  handwriting  by  comparison.  The 
county  court  found  their  testimony  to  be  true,  but  refused  the  evidence 
of  their  opinion,  on  the  ground  that  their  testimony  did  not  show  them 
such  experts  as  to  make  their  opinion,  based  solely  upon  examination 
and  comparison,  admissible.  Held,  that  if  the  facts  testified  to  by  them 
were  to  be  regarded  as  matter  of  evidence  from  which  the  court  were  to 
find  whether  experts  or  not,  such  finding  was  not  revisable  by  the 
supreme  court;  but  otherwise,  if  said  facts  were  to  be  regarded  as  ulti- 
mate, and  the  perfected  ground  of  a  definitive  judgment  at  law.  Wright 
v.  WilUams'e  Estate,  822. 
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14.  Action  on  note  for  money  claimed  to  have  been  loaned  the 
intestate.  Defence  claimed  the  note  a  forgery,  and  gave  the  plaintiff's 
testimony  before  the  commissioners  in  evidence,  wherein  he  testified 
on  cross-examination,  that  he  formerly  loaned  money,  bat  that  from  a 
certain  time  named,  to  the  date  of  the  note,  he  saved  what  money  he 
had  come  in,  and  with  it  made  the  loan  in  question.  To  contradict  this, 
the  defence  offered  to  show  that  the  plaintiff  made  loans  during  the  time 
named,  and  that  certain  notes  produced  were  given  for  money  loaned 
by  him  during  that  time.  The  plaintiff  was  not  a  witness  in  the  county 
court,  and  no  point  was  made  that  he  did  not  make  the  loan  in  question 
because  he  had  no  money  to  loan.  Held,  that  the  testimony  offered  was 
not  admissible,    lb. 

15.  Defendant  read  in  evidence  certain  portions  of  plaintiff's  testi- 
mony on  a  former  trial.  Held,  that  plaintiff  had  a  right  to  have  ail  he 
said  at  the  time,  in  connection  with  what  had  been  read,  and  upon  the 
same  subject,  read  to  the  jury.    lb. 


16.  Said  note,  with  an  indorsement  thereon  in  plaintiff's  hand, 
properly  in  evidence.  Plaintiff's  evidence  tended  to  show  that  the  pay- 
ment was  made  by  the  intestate,  and  indorsed  at  his  request;  bat  plain- 
tiff did  not  claim  that  the  indorsement,  of  itself,  was  evidence  of  the 
execution  of  the  note.  Defendant  requested  the  court  to  charge,  that 
the  indorsement  was  no  evidence  of  payment,  and  was  not  to  be  consid- 
ered by  the  jury  in  determining  whether  the  note  was  signed  by  the 
intestate  or  not  The  court  refused,  and  charged,  that  if  the  indorse- 
ment was  made  in  good  faith,  and  the  money  actually  paid  by  the  intes- 
tate, understandingly,  to  be  indorsed  upon  the  note,  it  was  a  strong 
circumstance  tending  to  show  that  he  executed  the  note.  Held,  no 
error,    io. 

17.  Evidence  had  been  given  on  both  sides  upon  the  question  of  the 
handwriting  of  the  signature  to  said  note,  and  witnesses  on  the  part  of 
the  defence  had  testified  their  opinion  that  it  was  not  the  intestate's, 
and  had  pointed  out  several  particulars  wherein  they  thought  it  differed 
from  his.  Defendant  then  produced  several  notes  written  by  and  paya- 
ble to  plaintiff,  purporting  to  be  signed  by  persons  since  deceased,  and 
offered  to  prove  that  plaintiff  had  presented  them  against  the  estates  of 
the  makers,  and  that  they  had  been  paid,  and  claimed  that  the  signa- 
tures thereto  were  forgeries,  and  offered  the  notes  in  evidence,  that  the 
jury  might  compare  their  signatures  with  that  to  the  note  in  suit,  and 
claimed  that  in  certain  particulars,  not  pointed  out,  they  were  alike. 
This  the  court  refused.  Defendant  then  made  the  same  offer,  and 
claimed  that  there  were  certain  peculiarities  in  the  plaintiff's  writing  in 
the  body  of  the  notes,  not  pointed  out,  that  also  appeared  in  the  signature 
to  the  note  in  suit    This  the  court  also  refused.    Heldy  no  error.    26. 
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18.  In  trover,  the  defendants  claimed  title  to  the  property  through 
B.,  who  turned  it  out  to  them  to  secure  a  then-existing  debt.  Held, 
that  the  declarations  of  B.  against  his  title  to  the  property,  made  while 
it  was  in  his  possession,  and  before  he  assigned  it  to  the  defendants, 
were  admissable  against  the  defendants,  and  that  they  might  be  proved  by 
persons  other  than  B.    Alger  v.  Andrews  A  Baldwin,  238. 

19.  The  plaintiff '8  agent,  who,  as  such,  had  sold  the  goods  in  question 
to  the  defendant,  went  to  an  attorney  to  have  him  bring  suit  to  recover 
the  price  thereof.  The  attorney,  after  hearing  the  agent's  story,  declined 
to  bring  the  suit,  solely  because  he  thought  it  could  not  be  maintained. 
Held,  that  the  communication  was  privileged.  Strong  et  als.  v. 
Dodcb,  348. 

20.  A  court  may  properly  look  into  its  own  docket  entries,  to  see 
what  has  been  done  by  it  in  a  case,  without  requiring  proof  by  the  record 
written  out  at  length,  as  would  be  necessary  if  proof  of  the  proceedings 
was  to  be  made  in  another  court.    Armstrong  &  wife  v.  Colby  e%  at  359. 

21.  The  docket  entries  in  a  cause  showed  a  verdict  for  the  defendant, 
exceptions  allowed  and  execution  stayed,  but  did  not  show  in  express 
terms,  judgment  on  the  verdict.  Held,  that  said  entries  showed  the 
practice  of  the  court  to  have  been,  not  to  make  any  formal  entry  of 
judgment  on  verdicts,  but  to  treat  all  verdicts  left  to  stand,  as  having 
judgments  rendered  on  them,  and  to  have  the  record  made  up  accord- 
ingly ;  and  in  that  view,  held,  that  said  entries  showed  a  verdict  and 
judgment  for  the  defendant.    lb. 

22.  A  deed  described  the  land  thereby  conveyed  as  being  in  "  Ling- 
ton,"  in  the  county  of  Addison.  Held,  that  the  name  u  Lington,"  was 
so  like  the  name  Lincoln,  a  town  in  said  county,  and  so  unlike  the  name 
of  any  other  town  in  the  county,  that  the  deed  was  properly  admitted  in 
evidence,  in  connection  with  other  evidence  showing  the  situation  and 
circumstances  at  the  time,  as  tending  to  show  that  the  locus  in  quo  was 
the  land  conveyed  by  the  deed.    lb. 

23.  The  question  was,  whether  the  north-east  corner  of  No.  9  was  a 
certain  stake  and  stones,  or  what  was  called  the  u  I.  N.  P."  corner,  22 
rods  further  south.  The  defendants  claimed  the  latter,  the  plaintiff  the 
former.  The  defendants  introduced  a  witness  who  once  owned  No.  9, 
and  lived  near  it  twelve  years,  who  testified  that  he  knew  where  they 
called  the  north-east  corner  and  the  south-east  corner  of  said  lot ;  that 
the  south-east  corner  was  a  stake  and  stones,  and  he  thought  the  north- 
east corner  was  when  he  first  knew  it ;  that  he  was  upon  the  ground  a 
few  days  before  he  testified,  and  thought  he  could  go  right  to  the  north- 
east corner  when  the  ground  was  bare  ;  that  he  was  taken  to  the  corner 
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called  the  stone  corner,  but  he  did  not  think  he  ever  saw  that  before  ; 
that  he  was  then  taken  to  the  u  I.  N.  P."  corner.  The  defendants  then 
put  the  following  question  to  the  witness  :  u  From  your  knowledge  of 
lot  No.  9,  the  lines  and  corners  and  the  surroundings  of  the  corners 
when  you  lived  in  that  vicinity  and  owned  that  lot,  and  from  your 
recent  visit  to  the  lot  and  the  examination  you  made,  where  was  the 
stake-and-stones  north-east  corner  you  speak  of  existing  when  you 
owned  the  lot,  in  reference  to  the  4 1.  N.  P.'  corner  ?"  A.  "  If  1  had 
gone  there  alone,  I  should  have  looked  for  a  corner  about  a  rod  or  two 
south  of  the  '  I.  N.  P.'  corner.  If  the  ground  had  been  bare,  I  could 
have  told  better;  the  snow  was  some  three  feet  deep;  some  tops  in  there  ; 
taking  the  snow  and  tops,  it  didn't  look  as  I  expected  it  would."  The 
referee  found  the  "I.  N.  P."  corner  to  be  the  true  corner.  Held,  that 
said  question  and  answer  were  admissible.    Small  v.  BaU  et  dL  486. 

24.  Parol  evidence  is  admissible  to  prove  or  disprove  the  identity  of 
the  matter  in  litigation  with  that  of  a  former  adjudication.  Chase  v. 
School  District,  524. 

26.  Mother  and  son  were  riding  together  upon  a  highway.  An  acci- 
dent happened  whereby  the  mother  was  thrown  to  the  ground.  Imme- 
diately, as  soon  as  witnesses  could  go  about  six  rods,  and  while  the 
mother  yet  lay  upon  the  ground,  and  the  son  was  holding  the  horse  right 
near  her,  the  son  told  what  caused  the  accident.  Held,  that  his  declara- 
tions were  mere  hearsay,  and  not  admissible  as  part  of  the  res  gestae 
Downer  &  wife  v.  Strafford,  579. 

26.  L.,  while  living  with  his  wife,  and  in  possession  of  her  land  by 
virtue  of  his  marital  rights,  and  whose  possession  of  the  demanded 
premises  the  plaintiff  claimed  the  benefit  of  in  making  out  a  possessory 
title  thereto  in  himself,  said  to  a  neighbor  that  if  M.,  an  adjoining  pro- 
prietor under  whom  the  defendant  claimed  said  premises,  had  a  mind  to 
terrace  them,  he  would  have  a  good  place  to  raise  tomatoes.  Held,  that 
said  declaration  was  admissible  against  the  plaintiff,  to  characterize  L's 
possession,  and  as  having  a  tendency  to  show  a  recognition  by  L.  of  MV 
right  thus  to  appropriate  the  land  to  his  own  use,  and  to  the  same  ex- 
tent, to  show  that  L's  possession  thereof  was  not  under  a  claim  of  right 
Day  v.  Wilder,  583. 

27.  Declarations  of  the  intestate,  that  he  had  given  his  son  some- 
thing handsome,  and  if  he  did  well  for  him,  should  give  him  more;  that 
he  had  held  a  writing  against  him,  not  a  note,  but  had  made  him  a  present 
of  it;  and  that  he  had  had  claims  against  him,  but  had  none  then,  in  the 
absence  of  any  proof  that  he  had  given  his  son  anything  else,  or  had 
held  any  other  paper  or  claim  against  him, — are  evidence  tending  to 
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show  the  surrender  by  the  intestate  of  a  receipt  evidencing  an  advance- 
ment to  the  son.     Wheeler  v.  Wheeler's  Estate,  637. 

28.  Such  declarations,  being  made  by  a  deceased  person  against  his 
right  and  interest,  are  admissible  against  those  who  claim  under  him  and 
in  his  right.     76. 

29.  The  intestate's  widow  had  testified  that  on  a  certain  occasion,  her 
husband  surrendered  a  receipt  to  the  plaintiff  that  evidenced  an  advance- 
ment to  him,  to  be  cancelled.  To  impeach  her  testimony,  the  defendant 
offered  to  show  that  subsequently,  the  intestate  said  certain  things  in 
the  presence  and  hearing  of  his  wife,  tending  to  show  that  he  had  not 
surrendered  the  receipt.    Held,  not  admissible.    lb. 

30.  In  audita  querela  to  set  aside  a  judgment,  brought  against  the 
administrator  of  the  judgment  creditor,  a  writ  in  favor  of  such  adminis- 
trator against  the  judgment  debtor,  declaring  upon  such  judgment,  and 
on  file  in  the  court  in  which  the  audita  is  pending,  is  competent  evidence 
against  such  administrator,  to  prove  the  rendition  of  such  judgment. 
ck>dfrey  et  al.  v.  Downer,  admr.  653. 

31.  The  record  showed  that  the  intestate  brought  suit  against  the 
complainants,  "  by  attachment  of  their  property,  with  notice,"  and  judg- 
ment by  default.  Held,  in  audita  to  set  aside  the  judgment,  that  the 
record  was  not  conclusive,  but  that  want  of  notice  in  fact  might  be 
shown.     lb. 

32.  In  trespass  de  bonis,  defendant  justified  under  a  lax-bill  and  war- 
rant. Replication,  de  injuria.  The  plea  alleged  that  the  intestate  had  a 
list.  Held,  that  the  grand  list,  made  in  prop.er  form  and  duly  authenti- 
cated, was  all  the  evidence  required  to  support  that  allegation  so  trav- 
ersed; and  that  as  evidence  of  notice  to  the  intestate  of  his  assessment, 
offered  by  the  defendant,  was  outside  the  issue,  and  therefore  imperti- 
nent, the  plaintiffs  could  no  more  avail  themselves  of  such  evidence, 
than  prove  the  notice.    Braley  et  at,  admrs.  v.  Burnham,  717. 

See  Judgment,  2;  Taxes,  12. 

EXCEPTIONS. 
See  Burlington,  City  or,  and  City  Court,  3;  Execution. 

EXECUTION. 

In  actions  against  the  illegal  seller  of  intoxicating  liquor,  founded  on 
§  3,  No.  4,  of  the  Acts  of  I860,  the  eoupty  court  may  properly  grant  cer- 
tified executions;  and  its  finding  and  adjudication  in  that  behalf,  are  not 
revisabje  on  exceptions.    Smith  v.  Wilcox,  537. 
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EXPERTS. 
See  Evidence,  13. , 

FOREIGN  JUDGMENT. 
See  Divorce;  Judgment,  4. 

FORMER  RECOVERY. 

See  Judgment,  1. 

FRAUDULENT  CONVEYANCE. 
See  Chancery,  4. 

GIFT. 
See  Sale,  5. 

GRANT. 

See  Water  Rights  and  Privileges. 

» 

GUARANTY. 

A  guarantor  of  title  is  not  liable  upon  his  guaranty  while  he  is  yet 
defending  a  suit  against  his  guarantee  concerning  the  property,  and 
before  his  guarantee  has  been  damnified  by  the  payment  of  damages  to 
the  party  bringing  the  suit.  Eureka  Marble  Co.  et  ale.  v.  Windsor  Man- 
ufacturing Co.  et  al.  430. 

HIGHWAYS  AND  BRIDGES. 

1.  A  highway  may  be  laid  and  established  in  one  town,  solely  upon 
the  petition  of  residents  thereof,  although  the  only  land  and  prem- 
ises interested  in  the  construction  of  the  road,  are  situate  in  an  adjoining 
town.    Oilman  et  als.  v.  Westfield,  20. 

2.  The  necessity  which  will  excuse  one  for  travelling  on  Sunday, 
must  be  a  real  and  not  a  fancied  one.  It  is  not  an  honest  belief  that  a 
necessity  for  travelling  exists,  but  the  actual  existence  of  the  necessity, 
which  renders  travelling  on  Sunday  lawful.    Johnson  v.  Irasburgh,  28. 

3.  A  person  travelling  on  Sunday  in  violation  of  the  statute  prohib- 
iting travelling  on  that  day  except  from  necessity  or  charity,  cannot 
recover  for  injury  sustained  by  reason  of  the  insufficiency  of  the  highway 
while  so  travelling.    lb. 
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4.  It  was  held,  that  under  the  events  and  circumstances  that  consti- 
tuted and  characterized  the  accident  in  question,  no  rigorous  rule  of  law 
could  be  formulated  by  which  it  could  be  determined  that  a  given  width 
of  travelled  track,  in  a  certain  depth  of  snow,  and  bounded  by  banks  of 
a  given  height  and  slope,  would  constitute  a  highway  in  good  and  suffi- 
cient repair.    Durgin  A  wife  v.  Danville,  95. 

5.  The  court  refused  to  charge  that  if  the  plaintiff  had  driven  over 
the  road  in  question  once  to  three  times  a  week  for  three  weeks  previous 
to  the  accident,  and  was  acquainted  with  the  road,  and  at  the  time  of  the 
accident  was  driving  a  horse  perfectly  under  control,  and  it  was  light 
enough  to  see  the  banks  of  snow,  and  the  passage  through  the  drifts  was 
six  feet  wide,  and  he  drove  on  to  the  bank  and  tipped  over,  it  was  such 
carelessness  that,  as  matter  of  law,  no  recovery  could  be  had,  as  with 
ordinary  care  he  could  have  driven  such  a  horse  over  such  a  road.  Held, 
no  error.    lb. 

6.  A  foreign  bridge  corporation  that  demands  and  receives  tolls  of 
travellers,  is  bound  to  keep  that  portion  of  its  bridge  and  approaches 
within  this  state,  in  safe  condition  for  travel,  and  cannot  excuse  itself 
by  impeaching  its  own  title  to  maintain  the  same.  Stanton  &  wife  v.  Pro- 
prietors of  Haverhill  Bridge,  172. 

7.  The  supreme  court  established  a  highway  extending  from  the  town 
of  C,  through  the  plaintiff  town,  into  the  town  of  G.,  and  apportioned 
one-fifteenth  of  the  expense  of  building  the  same  through  the  plaintiff 
town,  to  be  paid  by  the  defendant  when  the  whole  road  was  completed 
and  opened  for  travel.  The  plaintiff  had  constructed  a  portion  of  the 
road  through  its  territory,  which  did  not  benefit  the  defendant,  when  said 
court,  on  petition  for  that  purpose,  discontinued  the  unconstructed  por- 
tion of  the  road,  without  any  modification  of  the  judgment  establishing 
the  road.  Held,  that  the  defendant  was  thereby  relieved  from  lia- 
bility to  the  plaintiff  for  any  portion  of  the  expense  incurred  by  the 
plaintiff  in  the  construction  of  said  road.    Fairfax  v.  Fletcher,  326. 

8.  In  actions  under  §41,  ch.  26,  of  the  Gen.  Sts.,  for  damages  sustained 
in  consequence  of  the  insufficiency  or  want  of  repair  of  a  bridge  erected 
and  maintained  at  the  expense  of  two  or  more  towns,  judgment  must  be 
rendered  against  all  the  towns  or  none.  Brown  v.  Fairhaven  A  Weet- 
haven,  386. 

9.  If  notice  of  injury  and  claim  of  damage  is  not  given  to  all  of  said 
towns,  none  are  liable.    lb. 

10.  A  bridge  spanned  Poultney  River,  supported  by  abutments  at 
either  end  and  a  pier  in  the  middle.    The  deepest  channel  of  the  river 
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was  east  of  the  pier,  and  is  at  this  point  the  line  between  this  state  and 
New  York.  The  east  abutment  stood  in  the  defendant  towns,  within 
three  feet  of  low-water  mark,  and  the  chartered  limits  of  said  towns 
extended  west  only  to  low- water  mark.  The  bridge  was  supported  by 
the  defendants  and  a  town  in  New  Tork,  and  the  defendants  had 
assumed  one-half  the  support  of  it  as  a  part  of  their  highways.  The 
plaintiff  sustained  damage  by  reason  of  the  insufficiency  of  that  por- 
tion of  the  bridge  which  the  defendants  had  assumed  to  support,  but 
at  a  point  thereon  beyond  the  limits  of  the  state.  Held,  that  the  defend- 
ants were  not  liable  for  such  damage.    lb. 

11.  One  of  the  commissioners  appointed  by  the  county  court  on  a 
petition  for  laying  out  a  highway,  was  related  to  one  of  the  petitioners 
within  the  fourth  degree  of  affinity.  Held,  that  said  commissioner  was 
not  thereby  disqualified.     Ghost  et  ala.  v.  Rutland,  393. 

12.  The  statute  requiring  such  commissioners  to  be  u  disinterested 
freeholders,"  means  that  they  shall  be  freeholders  not  pecuniarily  inter- 
ested in  the  establishment  or  non-establishment  of  the  highway.  lb. 

13.  In  a  petition  under  §  66,  ch.  24,  of  the  Gen.  Sts.,  the  commissioners 
found  that  the  road  in  question  was  about  three  miles  long,  difficult  and 
expensive  to  maintain,  and  much  out  of  repair;  that  from  1868  to  the 
time  of  hearing  in  1872,  the  plaintiff  town  had  expended  thereon  only 
the  amount  of  highway  tax  required  by  law,  except  in  1869,  when  it 
expended  $500  in  addition,  and  1871,  when  it  expended  $80  in  addition; 
that  four  other  roads  in  the  plaintiff  town,  led  into  said  road,  and  were 
but  little  travelled,  except  by  those  living  thereon,  who  used  the  road 
in  question  in  going  to  the  defendant  towns  and  places  beyond,  and  to 
whom  said  road  was  the  most  feasible,  and  to  most  of  them  the  only, 
route  to  the  places  named;  that  upon  the  road  in  question,  four  families 
lived,  to  whom  the  road  was  a  necessity;  that  one  of  the  defendant 
towns  was  benefitted  by  the  road  in  question,  and  that  the  plaintiff 
would  be  excessively  burdened  by  being  required  to  put  and  maintain 
said  road  in  repair;  and  apportioned  to  such  defendant  a  certain  per 
cent,  of  the  expense  of  repairing  the  same.  Held,  that  the  county  court 
had  lawful  authority  on  such  report,  to  assess  such  defendant  according 
to  the  report    Jamaica  v.  Wardsboro  and  Townshend,  461. 

14.  The  statute  has  made  no  provision  for  the  appointment  of  a  com- 
missioner to  expend  such  assessment    lb. 

16.  In  case  for  injury  to  the  wife  upon  a  highway,  the  notice,  signed 
by  the  husband  alone,  was,  *  **  "lam  under  the  necessity  of  calling 
your  attention  to  an  accident  that  happened  on  the  Green-River  road  on 
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Friday,  the  22d  inst,  in  consequence  of  a  defect  in  the  highway.  My 
wife  was  thrown  into  Green  River,  and  badly  hurt,  besides  breaking  the 
sleigh,'9  &c.  Said  road  was  about  twenty  miles  long,  and  extended 
about  five  miles  in  the  defendant  town,  on  which  portion  thereof  the 
plaintiffs  resided.  Held,  that  the  notice  did  not  sufficiently  state  the 
place  whert  the  injury  was  received.    Babcock  A  wife  v.  Guilford,  519. 

16.  Notice  by  the  husband  alone,  of  injury  to  the  wife  and  claim  for 
damage,  is  sufficient    lb. 

17.  The  fact  that  a  highway  surveyor  does  not  immediately  proceed 
in  the  attempt  to  render  a  highway  passable  and  safe  for  travel,  when  it 
has  suddenly  become  impassable  and  unsafe,  is  not  conclusive  upon  the 
question  of  his  negligence.  The  question  is,  whether  such  attempt 
would  be  successful  if  made;  and  in  this  respect  the  statute  must  re- 
ceive a  reasonable  construction;  and  where  it  is  evident  that  such  at- 
tempt would  be  fruitless,  it  would  be  unreasonable  to  require  it  to  be 
made.  Thus,  as  bearing  upon  this  question,  where  the  highway  upon 
which  the  injury  was  received,  and  others  in  the  town,  were  suddenly 
rendered  impassable  and  unsafe  by  reason  of  the  thawing  of  the  snow, 
which  commenced  on  Saturday  and  continued  during  the  Sabbath,  the 
town  up  to  the  time  of  the  thaw  being  in  no  fault  in  not  having  kept  the 
snow  cleared  from  the  roads,  it  was  held  admissible  for  the  town  to  show 
the  condition  of  the  roads  at  the  time,  and  the  number  of  miles  of  road 
the  town  was  bound  to  maintain  and  keep  in  repair,  and  the  number  of 
the  inhabitants  in  the  town.    /Spear  v.  Lowell,  692. 

18.  Held,  also,  there  being  no  such  conflict  in  the  testimony  as  to  en- 
title the  plaintiff  to  go  to  the  jury  upon  the  question,  that  it  was  not 
error  for  the  court  to  rule  as  matter  of  law,  that  neither  the  officers  nor 
the  inhabitants  of  the  town,  were  bound  to  bestow  labor  upon  the  high- 
way in  question  on  the  Sabbath,    lb. 

HOMESTEAD. 

1.  The  owner  of  a  homestead,  if  a  married  man,  cannot  convey  the 
same,  or  any  interest  therein,  except  as  provided  by  statute,  without  his 
wife  joins  in  the  conveyance;  and  his  sole  conveyance  thereof  is  abso- 
lutely void  as  to  such  homestead.    Abell  et  ah.  v.  Lothrop,  375. 

2.  And  he  may  claim  his  homestead  interest,  notwithstanding  such 
conveyance — he  is  not  thereby  estopped  from  so  doing.    lb. 

3.  The  wife  and  minor  children  of  such  married  man,  have  a  right  of 
occupancy  in  such  homestead,  and  may  properly  join  with  him  in  a  bill 
to  arrest  proceedings  whieh  threaten  such  occupancy.    26. 
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HUSBAND  AND  WIFE. 

1.  Personal  property  acquired  by  a  married  woman  during  coverture, 
by  inheritance  or  distribution,  is,  by  force  of  No.  21  of  the  Acts  of  1867, 
whereby  it  is  enacted,  "  All  personal  property  and  rights  of  personal  ac- 
tion acquired  by  any  married  woman  during  coverture,  by.  inheritance 
or  distribution,  shall  be  held  by  her  to  her  sole  and  separate  use  " — set 
apart  to  her  sole  and  separate  use.     White  db  wift  v.  Waitc,  502. 

2.  The  husband's  marital  right  to  reduce  the  wife's  property  to  his 
possession,  does  not  attach  to  such  property;    lb. 

See  Action,  3. 

INFANCY. 

An  infant  is  not  bound  by  the  receipt  of  a  tender  clogged  with  such 
a  condition  that  if  received  by  an  adult  it  would  operate  as  an  accord 
and  satisfaction.    Bromley  v.  School  District,  381. 

INSURANCE. 

A  policy  of  insurance  provided  that  if  the  interest  or  property 
insured  be  leasehold,  or  that  of  mortgage,  or  any  other  interest  not  in 
fee  simple  in  case  of  real  estate,  or  absolute  as  to  personal  property,  such 
must  be  made  known  to  the  company,  and  expressed  in  the  policy. 
Held,  that  said  provision  was  only  obligatory  upon  the  insured  when  the 
united  interest  of  the  insured  in  the  property  was  less  than  absolute. 
Bankin  et  ah  v.  Andes  Insurance  Co.  144. 

INTOXICATING  LIQUOR. 

1.  A  complaint  alleging  that  the  respondent  "was  found  in  such  a 
state  of  intoxication  by  the  use  of  intoxicating  liquor,  as  to  break  and 
disturb  the  public  peace,"  is  sufficient  under  §10,  ch.  94,  of  the  Gen.  Sts. 
State  v.  Deavitt,  287. 

2.  From  evidence  that  the  respondent  was  found  ixtoxicated  so  as  to 
disturb  and  break  the  public  peace,  it  is  warrantable  for  the  court  to 
infer  that  such  intoxication  was  produced  by  the  use  of  intoxicating 
beverage  prohibited  by  statute.    lb. 

3.  The  word  intoxicated  is  used  in  §10,  ch.  94,  of  the  Gen.  Sts.,  in  its 
common  and  ordinary  signification,  and  means  intoxicated  on  spirituous 
liquor;  and  a  complaint  under  that  section,  charging  that  the  respondent 
u  became  and  was  found  intoxicated,"  is  sufficient,  without  alleging  upon 
what  he  became  intoxicated.    State  v.  Kelley,  294. 
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4.  The  respondent,  complained  of  under  said  section,  appealed,  and 
filed  a  record  in  the  county  court,  which  recited  that  the  grand  juror 
complained  that  the  respondent,  at  a  time  and  place  named,  "  became 
and  was  found  intoxicated,  contrary,"  &c.  The  respondent  went  to  trial 
by  jury  on  the  plea  of  not  guilty.  Held,  that  the  record  sufficiently 
showed  what  the  complaint  was;  that  the  respondent,  being  the  appeal* 
ing  party,  and  having  entered  his  appeal  and  taken  a  trial  on  the  com- 
plaint shown  by  the  record,  must  be  held  to  have  no  wider  scope  under 
a  motion  in  arrest,  than  he  would  have  had  upon  a  demurrer  interposed 
before  plea  and  trial,    io. 

5.  A  complaint  under  §  13,  ch.  94,  of  the  Gen.  Sts.,  for  owning,  keep- 
ing, and  possessing  intoxicating  liquors,  with  intent  to  sell  and  furnish 
the  same  contrary  to  the  provisions  of  said  chapter,  is  sufficient,  without 
naming  the  particular  kinds  of  liquor.    State  v.  Beynolds,  297. 

6.  A  complaint  for  a  warrant  of  search  for  intoxicating  liquor,  stated 
that  the  complainants  believed  intoxicating  liquor  to  be  kept  by  the 
plaintiff  in  certain  places  named ;  and  the  warrant  of  search  thereto 
attached,  recited  the  making  of  the  complaint,  and  commanded  the  officer 
to  enter  and  search  the  premises  named  therein,  to  wit:  "  The  store, 
office,  or  shop  occupied  and  used  by  8.  J.  Loop  [the  plaintiff],  on  the 
corner  of  Freight  and  Evelyn  streets,  in  the  village  of  Rutland,  in  the 
town  of  Rutland,  and  the  cellar  connected  therewith,  and  the  store, 
rooms,  and  cellar  occupied  by  Landon  &  Huntoon,  in  the  same  build- 
ing," and  then  proceeded  in  the  form  prescribed  by  statute.  Held,  that 
the  warrant  was  legal.    Loop  v.  Williams,  407. 

7.  The  defendant  as  special  deputy  seized  intoxicating  liquor  by  virtue 
of  a  warrant  for  that  purpose,  and  the  same  was  duly  adjudged  forfeited; 
but  before  such  adjudication,  it  was  replevied  from  the  defendant's  pos- 
session. Held,  that  the  defendant  was  entitled  to  the  custody  of  said 
liquor  until  final  warrant  should  be  issued  in  the  seizure  proceedings, 
but  only  for  the  purpose  of  answering  the  demand  of  the  officer  holding 
such  warrant;  and  it  was  adjudged  that  said  liquor  be  returned  to  the 
defendant,  or  to  such  other  officer  as  should  have  warrant  or  authority 
to  hold  or  destroy  the  same  under  the  original  seizure  proceedings.    16. 

8.  The  form  of  complaint  against  a  manufacturer  of  intoxicating 
liquor,  prescribed  by  §  28,  ch.  94,  of  the  Gen.  Sts.,  is  sufficient.  State  v. 
XowH,  493. 

9.  One  may  not  distill  cider  brandy  in  this  state  for  his  own  use,  or 
to  sell  according  to  law.    Our  statute  prohibits  the  manufacture  of  din 

96 
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tilled  liquor,  and  is  not  in  conflict  with  any  provision  of  the  constitution 
of  this  state,  nor  of  the  United  States.    lb. 

See  Trustee  Process,  4, 5;  Promissory  Note,  22. 

JUDGMENT. 

1.  In  assumpsit  before  a  justice,  the  defendant  therein  relied  in  de- 
fence wholly  upon  showing,  a  settlement  of  the  plaintiff's  claim,  and  ex- 
pressly refused  to  present  any  claim  in  offset,  or  to  submit  any  question 
for  the  determination  of  the  justice,  except  the  question  of  settlement. 
On  cross-examination  the  defendant  was  inquired  of  and  testified  as  to 
certain  items  of  deal  between  him  and  the  plaintiff,  and  the  plaintiff  tes- 
tified as  to  the  same  matter.  The  justice,  finding  those  items  credited 
to  the  defendant  on  the  plaintiff's  book,  allowed  them  to  the  defendant 
in  offset,  and  rendered  judgment  for  the  plaintiff  for  the  balance,  from 
which  no  appeal  was  taken.  Held,  in  a  suit  by  that  defendant  against 
that  plaintiff,  that  those  items  were  barred  by  that  judgment.  Gilbert  v. 
Earl,  9. 

2.  When  the  record  of  a  judgment  does  not  show  of  what  toe  judg- 
ment was  made  up,  it  is  competent  to  show  that  fact  by  evidence  aUtmd*. 
lb. 

3.  The  general  rule  is,  that  judgments  which  appear  to  have  been 
regularly  obtained,  are  conclusive  upon  parties  and  privies,  and  cannot 
be  impeached  in  any  collateral  proceeding.  If  one  against  whom  such 
judgment  be  obtained,  would  avoid  it,  he  must  do  so  by  some  proceeding 
instituted  for  that  purpose,  and  in  which  an  issue  can  be  formed  upon 
the  question  affecting  its  validity.  Hence,  case  will  not  lie  for  arrest 
and  imprisonment  upon  an  execution  issued  upon  a  judgment  merely 
voidable,  but  not  void.    Kimball  v.  Newport,  38. 

4>  In  trover  for  a  wagon,  it  appeared  that  S.,  as  the  agent  of  the 
plaintiff,  had  possession  of  the  wagon,  with  unlimited  authority  to  dis- 
pose of  it  as  he  pleased,  and  was  to  account  therefor  to  the  plaintiff;  that 
he  took  the  wagon  to  Canada,  where  he  had  formerly  resided,  to  sell,  and 
there  called  it  his  own,  and  offered  to  sail  it  to  the  defendants  in  pay- 
ment of  a  debt  he  owed  them;  that  the  defendants  seized  it  by  garnishee 
process  duly  issued  in  their  favor  against  S.,  obtained  judgment,  and 
sold  the  wagon  on  execution;  all  which  proceedings  were  lawful  and  final 
between  the  parties  to  that  suit,  and  estopped  the  plaintiff  from  any 
remedy  in  the  Canadian  courts.  8.  notified  the  plaintiff  who- resided  in 
Massachusetts,  of  the  seizure  of  said  wagon,  and  the  plaintiff  had  time 
and  opportunity  to  appear  and  assert  his  claim  thereto,  but  did  not  S. 
was  not  domiciled  in  Canada,  and  did  not  appea*  in  said  suit  for  any  pur- 
pose, although  he  was  authorised  to  appear  ae>  the  .plaintiff's-  agent,  and 
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assert  the  plaintiff's  claim  to  said  wagon.  Held,  that  the  plaintiff  was 
not  bound  by  the  judgment  and  proceedings  of  the  Canadian  court,  nor 
estopped  by  the  conduct  of  8.  in  relation  to  the  wagon.  Putnam  v.  Mc- 
Dougall  et  al  478. 

5.  When  the  court  has  jurisdiction  of  the  subject-matter  of  the  suit 
and  of  the  parties,  the  judgment,  so  long  as  it  remains  in  force,  is  con- 
clusive upon  the  parties  and  their  privies  in  respect  to  all  matters  in- 
volved in  the  suit.     Porter  v.  Gilt  et  ale.  620. 

6.  Such  judgment  cannot  be  collaterally  impeached  between  the  par- 
ties thereto,  but  only  by  some  proper  proceeding  bearing  directly  upon 
it,  instituted  for  the  purpose  of  having  it  vacated  and  set  aside.    lb. 

See  Retraxit,  2;  Evidence,  31. 

JUSTICE  OP.  THE  PEACE. 

If  a  justice  of  the  peace  continue  a  cause  returnable  before  him,  with- 
out the  knowledge  or  consent  of  the  defendant,  and  without  attending 
with  the  writ  at  the  time  and  place  of  trial,  it  operates  as  a  discontinu- 
ance of  the  suit    Pinney  v.  Petty,  616. 

See  Appeal  ;  Pleading,  8. 

LANDLORD  AND  TENANT. 

1.  A  covenaut  for  quiet  enjoyment  relates  to  the  lessor's  title  and 
right  to  grant  the  premises,  and  to  the  possession  thereof  during  the 
term,  and  not  to  their  possession  and  enjoyment  in  fiict  by  the  lessee,  as 
against  those  having  no  right  to  disturb  him.  It  is  a  covenant  that  the 
lessee  shall  not  be  rightfully  disturbed  in  his  possession  aud  enjoyment 
during  the  term,  not  that  he  shall  not  be  disturbed  at  all  .  Underwood 
v.  Birehard  et  al  305. 

2.  The  defendants,  as  trustees,  leased  trust  property  to  the  plaintiff 
which  was  in  the  possession  of  tbird  parties  under  an  agreement  with 
the  defendants'  predecessor  in  the  trust  Said  parties  continued  in 
possession  of  the  property  during  the  plaintiff's  term,  and  would  not 
surrender  to  him.  It  did  not  appear  that  said  parties  were  entitled 
under  said  agreement,  to  hold  as  against  the  plaintiff;  nor  that  they  had 
any  other  title  by  which  they  could  rightfully  keep  him  out  Held,  that 
the  plaintiff  was  not  kept  out  by  title  elder  and  better  than  his  own.    lb. 

LEA8E. 
See  IhAJTMO**  ajtd  Tenaft. 
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LICENSE. 
See  Ejectment,  2. 

MANDAMU8. 

Writ  of  mandamus  denied,  to  compel  a  court  auditor  to  audit  a  jailor- s 
account  against  the  state,  for  keeping  a  person  committed  to  jail  tinder 
the  vagrant  act  of  1864.    Drew  v.  BusseU,  250. 

MASTEB  AND  SERVANT. 

Defendant  put  a  bag  containing  barley  into  his  wagon  under  his  shed. 
In  two  or  three  days  thereafter,  his  hired  servant  took  the  bag  from  the 
wagon,  supposing  it  to  contain  oats,  and  carried  it  to  a  place  where  he 
was  drawing  logs  for  his  master,  to  feed  his  horses  with  its  contents. 
Finding  his  mistake,  the  servant  fed  some  of  the  barley,  and  then  put 
an  iron  bolt  that  he  had  been  using  as  a  device  pin,  into  the  bag,  and 
carried  the  bag  home  and  put  it  into  the  wagon  where  he  found  it  with 
the  barley  and  bolt  in  it,  without  informing  his  master  what  he  had  done. 
Soon  after,  the  defendant,  not  knowing  what  his  servant  had  done,  nor 
that  the  bolt  was  in  the  bag,  filled  the  bag  with  ears  of  corn,  and  carried 
the  corn  to  plain  tiff's  mill,  to  be  ground,  and  in  grinding,  the  bolt  got 
into  the  corn-cracker  and  injured  it  Held,  that  defendant  was  liable  for 
the  carelessness  of  his  servant.     Tuel  v.  Weston,  634. 

MUNICIPAL  CORPORATIONS. 

The  legislature  has  constitutional  power  to  confer  upon  municipal 
corporations  the  right  to  make  assessments  upon  the  property  benefitted, 
for  the  purpose  of  defraying  the  expense  of  making  local  improvements. 
Woodhouse  et  ah.  v.  Burlington,  300. 

PARTITION. 

1.  Where  parties  are  tenants  in  common  by  deed,  no  form  of  issue 
under  a  petition  for  partition,  can  result  in  changing  the  operation  of 
the  deed;  nor  can  the  relation  evinced  thereby,  be  altered  as  the  result 
of  such  proceeding,  without  impeaching  the  deed  for  fraud.  Piper  eX  ai 
v.  Farr,  721. 

2.  By  consenting  to  the  appointment  of  commissioners  under  such 
petition,  a  party  does  not  thereby  waive  his  equitable  rights  in  the  prem- 

-  ises,  and  yield  to  the  claim  of  his  adversary  adverse  thereto,  if  he  con- 
sents, supposing  such  equitable  rights  to  be  available  to  him  before  the 
commissioners.    lb. 

See  CHAJ7CXB.Y,  14. 
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PAUPER. 

* 

1.  If  a  husband  and  father  be  unable  to  support  himself,  but  is  sup- 
ported by  his  family — his  wife  and  children — which  is  self-supporting,  he 
is  not  "  likely  to  become  chargeable  "  as  a  pauper;  nor  is  he  or  his  family 
subject  to  an  order  of  removal.    Danville  v.  Wheelock,  57. 

2.  Husband  and  wife  separated  by  mutual  agreement,  and  lived 
apart,  but  on  friendly  terms.  She  took  the  youngest  boy  and  some  of 
the  furniture,  and  went  to  live  at  her  father's  near  by,  and  in  the  same 
town  where  she  and  her  husband  lived,  and  supported  herself  anjl  boy 
by  working  out.  The  husband  and  the  eldest  boy,  twelve  or  fourteen 
years  old,  remained  where  they  were  living,  and  went  about  the  country, 
peddling,  whereby  they  supported  themselves,  the  wife  in  the  meantime 
doing  some  of  their  mending  and  baking.  Held,  no  abandonment  of  the 
wife  by  the  husband,  nor  legal  separation,  and  that  they  could  not  be 
separated  by  an  order  of  removal.    lb. 

3.  Service  of  an  order  of  removal  on  H.,  overseer  of  the  poor  ofW., 
"  by  leaving  a  true  and  attested  copy  of  this  order  of  removal  and  cita- 
tion at  his  house,  in  the  hands  of  Wales  Willard,  he  being  a  person  ot 
suitable  discretion  with  whom  to  leave  the  same,9'  held  insufficient  and 
fatal  to  the  proceedings,  though  unappealed  from.  Whitingham  v. 
Wardsboro,  406. 

4.  Real  estate  held  jure  uxoris,  is  not  held  in  the  husband's  own  right, 
as  our  statutes  now  are,  within  the  meaning  of  the  fourth  subdivision  of 
§1,  ch.  19,  of  the  Gen.  StsM  which  provides  that  every  person  of  full  age, 
who  shall  reside  in  any  town  in  this  state,  and  whose  rateable  estate, 
held  in  his  own  right,  the  percentage  of  the  value  of  which,  besides  his 
poll,  shall  be  set  in  the  list  of  such  town  at  the  sum  of  three  dollars  or 
upwards,  for  five  years  in  succession,  shall  thereby  gain  a  settlement  in 
such  town.    Baltimore  v.  Chester,  648. 

PAYMENTS. 

1.  Payments  made  to  a  creditor  holding  demands  both  due  and 
undue,  without  direction  by  the  debtor  as  to  their  application,  must, 
ordinarily,  be  first  applied  by  the  creditor  upon  the  demands  due.  Early 
v.  FUxnnery  ei  aU.  253. 

2.  In  mutual  accounts,  when  the  parties  thereto  agree  that  certain 
items  shall  go  in  liquidation  of  certain  other  items,  and  provide  for  no 
further  act  to  be  done  in  respect  thereto,  the  law  makes  the  application 
at  once.    Bond  v.  Clark,  565. 

See  Boos  Account,  3;  Banxbuptcy,  2. 
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PEW. 
See  Trespass,  1, 2, 3, 4. 

PLEADING. 

1.  Plaintiff,  a  joint  vendee,  had  released  his  interest  in  a  joint  right 
of  action  against  the  vendor  for  false  and  fraudulent  representations 
made  in  the  sale,  and  received  $1000  therefor.  Afterwards  he  paid  notes 
executed  jointly  by  himself  and  the  defendant  and  others,  joint  vendees, 
for  the  purpose  of  raising  funds  to  pay  towards  the  property  purchased, 
and  brought  this  suit  for  contribution.  Held,  that  the  defendant  was 
entitled  to  share  in  the  $1000;  that  to  that  extent  the  plaintiff  never  had 
claim  for  contribution  against  him;  and  that,  as  it  was  not  in  extinguish- 
ment of  any  cause  of  action  that  ever  existed,  the  transaction  might  be 
shown  under  the  general  issue,  and  notice  under  §  32,  ch.  30,  of  the  Gen. 
Sts.,  was  not  necessary.    James  v.  Aiken,  23. 

2.  Husband  and  wife  may  join  in  an  action  for  injury  to  a  close  that 
they  own  jointly;  and  the  allegation  of  matter  of  aggravation  merely, 
although  of  injuries  to  the  husband  alone,  would  not  vitiate  the  declara- 
tion on  motion  in  arrest.    Armstrong  &  wife  v.  Colby  et  aL  359. 

3.  It  is  sufficient  if  notice  of  special  matter  under  the  general  issue 
fairly  notifies  the  plaintiff  of  the  substance  of  all  the  defendant,  will  rely 
upon  in  defence,  without  regard  to  form,  or  the  logical  order  of  state- 
ment. Hence,  an  averment  in  such  notice,  that  a  complaint  for  a  war- 
rant of  search  for  intoxicating  liquor,  was  duly  sworn  to,  is  sufficient 
Nor  need  such  notice  conclude  with  a  verification  by  the  record,  when 
matter  of  record  is  alleged  therein.     Loop  v.  Williams,  407. 

4.  A  count  which  only  alleges  that  the  defendant  threatened  the 
plaintiff  with  great  injury,  without  any  allegation  of  accompanying  cir- 
cumstances known  to  the  defendant  that  would  render  the  plaintiff  less 
able  to  withstand  such  threat  than  persons  of  ordinary  firmness,  is  not 
sufficient    Qrimes  v.  Gates  &  wife,  594. 

5.  A  count  which  alleges  that  the  defendant,  intending  to  frighten, 
terrify,  and  injure  the  plaintiff,  threatened  to  imprison  the  plaintiff  or  to 
cause  the  plaintiff  to  be  imprisoned,  and  that  by  means  thereof  the 
plaintiff  was  frightened,  terrified,  and  made  sick,  and  rendered  unable  to 
attend  to  her  usual  business,  and  perform  her  usual  work,  and  was 
thereby  put  to  great  expense,  and  made  to  suffer  loss — is  sufficient    lb. 

6.  In  case  for  threats  made  by  letter,  it  is  not  necessary  to  set  oat 
the  words  in  which  the  threats  were  made,  but  only  the  substance  of 
the  threats.    7b.      
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7.  Plea,  settlement  since  suit  Replication,  settlement  obtained  by 
fraud  and  void,  concluding  with  verification  and  prayer  for  judgment 
Rejoinder,  settlement  fairly  obtained,  and  not  by  fraud,  concluding  to  the 
country.  General  demurrer  to  rejoinder.  Held,  the  first  defect  being 
in  the  replication,  which  was,  in  substance,  a  traverse  of  the  plea,  and 
should  have  concluded  to  the  country,  and  the  rejoinder  tendering  an 
issue  of  fact,  that  the  demurrer  was  properly  overruled  and  the  rejoinder 
adjudged  sufficient    Hynts  v.  Pease,  601. 

8.  After  a  continuance  by  a  justice  that  operated  as  a  discontinuance, 
the  defendant  appeared  on  the  continuance  day,  and  objected  that  the  suit 
was  thereby  discontinued;  but  the  justice  held  otherwise,  and  adjudged 
that  the  plaintiff  pay  the  defendant's  costs  of  the  return  day,  which  he  did, 
and  thereupon  a  trial  by  jury  was  had,  the  jury  disagreed,  and  the  cause 
again  continued.  At  the  second  continuance  day,  another  trial  by  jury 
was  had,  verdict  for  the  defendant,  and  appeal  by  the  plaintiff.  Held, 
that  the  defendant  had  not  waived  his  right  to  object  that  the  first  con- 
tinuance operated  as  a  discontinuance,  nor  voluntarily  submitted  to  the 
jurisdiction  of  the  justice.    Pinney  v.  Petty,  616. 

See  Action,  2;  Evidence,  32. 

PRACTICE. 

1.  To  entitle  a  party  to  the  reversal  of  a  judgment  upon  the  ground 
that  the  court  refused  to  charge  as  requested,  it  should  appear  that  the 
party  was  entitled  to  the  charge  requested  as  matter  of  legal  right 
Bates  <fc  wife  v.  GiUey,  1. 

2.  It  is  not  competent  for  the  county  court  to  order  a  case  wherein 
judgment  has  been  rendered,  brought  forward  on  the  docket,  and  hear 
evidence  and  adjudicate  a  fact,  and  engraft  into  the  record  material 
statements,  for  the  mere  purpose  of  reviving  a  mechanics1  lien  that* has 
lapsed  and  become  extinct  as  against  purchasers  and  owners  of  the 
estate  who  acquired  title  after  such  lien  had  lapsed  and  terminated. 
Haynes  v.  Kimpton  et  als.  46. 

3.  The  decision  of  the  county  court  as  to  the  loss  of  a  paper,  prelimi- 
nary to  the  admission  of  secondary  evidence  of  its  contents,  is  revisable 
in  the  supreme  court  when  erroneous  in  matter  of  law.  But  whether 
the  court  below  has  found  facts  correctly  from  evidence  pro  and  con 
bearing  upon  the  existence  of  the  facts  of  which  the  rule  upon  that  sub- 
ject is  predicable,  it  is  not  for  the  supreme  court  to  inquire  or  determine. 
Durgin  &  wife  v.  Danville,  05. 

4.  How  far  the  court  will  go  in  its  charge  to  the  jury,  in  developing 
and  amplifying  the  doctrine  of  the  law  of  the  case,  and  indicating  perti- 
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nent  considerations  that  would  bear  upon  the  application  and  results  of 
it,  in  view  of  the  evidence,  is  generally  matter  of  discretion,  not  revisa- 
ble  by  the  supreme  court    lb. 

5.  The  appearance  of  a  foreign  corporation  by  counsel  at  the  first 
term,  and  suffering  a  general  continuance  at  that  and  the  next  term,  is 
a  waiver  of  all  dilatory  pleas,  and  of  all  objection  to  the  service  of  the 
writ.    Stanton  &  wife  v.  Proprietors  of  Haverhill  Bridge.  172. 

6.  The  special  findings  of  a  jury  are  not  available  to  the  party  in 
whose  favor  they  are,  when  based  upon  evidence  improperly  admitted, 
and  erroneous  directions  of  the  use  to  be  made  thereof.  Wing,  admr.  v. 
HaU  et  al  182. 

7.  On  petition  for  certiorari,  an  objection  that  the  commissioners 
appointed  by  the  county  court  on  appeal  from  an  assessment  by  the 
street  commissioners  of  the  city  of  Burlington,  erroneously  decided  as 
matter  of  law,  that  the  assessment  appealed  from  was  legal  and  valid, — 
is  not  available,  as  their  decision  is  not  final.  Woodhouse  et  afe.  v. 
Burlington,  300. 

8.  If  the  county  court  err  in  its  rulings  upon  a  question  important 
to  the  party  against  whom  they  are  made,  and  who  is  cast  in  the  suit, 
and  such  rulings  are  reversed  in  the  supreme  court,  the  supreme  court 
cannot  presume  that  there  was  something  in  the  case  that  made  such 
question  immaterial ;  the  party  claiming  that  must  show  it  affirmatively. 
Armstrong  A  wife  v.  Colby  et  al.  359. 

9.  On  reversal  of  judgment  on  special  verdict,  the  supreme  court  will 
render  such  judgment  thereon  as  the  county  court  ought  to  have  ren- 
dered.   Brown  v.  Fairhaven  &  Westhaven,  386. 

10.  If  the  finding  of  the  jury  is  such  that  a  party  receives  no  detri- 
ment from  a  refusal  to  charge  as  requested,  such  refusal  is  no  ground  of 
error.    Leonard  v.  Belknap,  602. 

11.  If  one  claim  to  recover  upon  a  contract  inhibited  by  statute,  such 
claim  will  not  prevent  a  recovery  in  the  same  action  upon  other  and 
legal  grounds.    Morgan  v.  Davis,  610. 

12.  A  party  cannot  present  his  open  account  alone,  and  put  his  claim 
exclusively  upon  it,  thereby  abandoning  or  repudiating  a  settlement 
involving  such  account,  and  take  the  chances  of  a  trial  before  a  ref- 
eree on  that  basis,  and  afterwards,  in  court,  resort  to  the  settlement  to 
enlarge  his  recovery.    Bowell  v.  Marcy,  627. 

13.  The  plaintiff  sought  to  recover  a  balance  of  $58  which  he  claimed 
to  have  been  found  due  him  on  settlement,  and  also  to  recover  $40  paid 
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to  the  defendant  in  said  settlement  as  usurious  interest  Held,  that  it 
could  not  be  assumed  that  the  defendant  would  have  agreed  upon  a 
balance  of  $98  instead  of  $58  if  the  plaintiff  had  refused  to  allow  the  $40, 
and  thus,  upon  that  assumption,  enable  the  plaintiff  to  recover  $98  as 
upon  an  account  stated.    Jo. 

See  Taxes,  5;  Intoxicating  Liquor,  4;  Evidence,  32;  Costs,  4, 5. 

PRINCIPAL  AND  AGENT. 

1.  One  having  authority  to  sign  the  name  of  another  to  a  subscription 
paper,  may  procure  a  third  to  do  it  in  his  presence.  Norwich  University 
v.  Density,  13. 

2.  The  defendants'  agent  pledged  their  credit  to.  the  plaintiffs  for 
goods  to  be  delivered  to  K.,  their  subcontractor.  The  defendants  agreed 
to  pay  therefor  if  they  had  sufficient  funds  in  their  hands  belonging  to 
K,  which  they  had.  K.  examined  his  account  with  the  plaintiffs  at  the 
defendants'  request,  and  the  defendants  delivered  a  statement  thereof  to 
said  agent,  who  proceeded  to  pay  a  part  of  the  account  Held,  that 
although  said  agent  might  have  exceeded  his  authority,  the  defendants 
had  adopted  and  ratified  his  act,  and  were  bound  by  his  promise.  Bur- 
gess 4  Foster  v.  Harris  &  Co.  322. 

See  Statute  of  Frauds,  2;  Trustee  Process,  5. 

PBOBATE  COURT. 

1.  It  is  only  when  an  executor  or  administrator  declines  to  appeal 
from  the  decision  of  commissioners,  that  creditors,  devisees,  legatees,  or 
heirs,  can  appeal  therefrom  under  §  27,  ch.  63,  of  the  Gen.  Sts.  Admr. 
of  Gilbert's  Estate  v.  Admr.  of  Howe's  Estate,  402. 

2.  None  except  those  belonging  to  some  one  of  the  classes  enu- 
merated in  said  section,  have  any  right  of  appeal  from  such  decision.    lb. 

3.  And  the  fact  of  interest  of  the  appellant,  must  be  found  by  the 
probate  court,  and  appear  on  the  face  of  the  record  sent  up  from  that 
court.    lb. 

9 

4.  But  the  judgment  of  that  court  allowing  the  appeal,  is  not  conclu- 
sive upon  the  question  of  such  interest  and  the  consequent  right  of 
appeal;  but  such  interest  may  be  inquired  into  by  the  county  court    lb. 

5.  The  prosecutor  presented  a  note  against  the  estate  of  which  the 
defendant  Q.  was  administratrix,  which  was  allowed.    He  had  another 
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claim  against  the  estate  which  he  did  not  present.  G.  presented  a  claim 
in  favor  of  the  estate  against  the  prosecutor,  in  offset  to  the  note;  bat 
they  then  agreed  to  have  a  further  accounting,  and  the  claim  6.  pre- 
sented was  left  to  be  equitably  adjusted  between  them,  in  consequence 
of  which,  the  commissioners  did  not  report  it  to  the  probate  court 
Held,  in  an  action  upon  G's  administration  bond,  assigning  the  non- 
payment of  the  sum  allowed  on  said  note  as  a  breach, — G.  not  having 
deemed  it  necessary  to  commence  an  action  upon  the  claim  so  presented 
by  her,  by  attachment  or  otherwise, — that  such  claim  was  barred,  and 
could  not  be  allowed  in  offset  in  the  suit  on  said  bond.  Probate  Court  v. 
Gale  ei  als.  473. 

6.  Held,  also,  that  the  claim  which  the  prosecutor  did  not  present,  was 
barred.    lb. 

7.  An  advancement  may  be  converted  into  an  absolute  gift  by  the 
intestate,  by  surrendering  the  evidence  thereof  to  be  cancelled.  Wheeler 
v.  Wheeler's  Estate,  637. 

PROMISSORY  NOTES. 

1.  One  who  takes  a  negotiable  note  before  maturity,  at  its  full  value, 
in  payment  of  a  pre-existing  debt,  in  good  faith,  and  without  notice  of 
anything  that  would  invalidate  it  in  the  hands  of  the  payee,  is  a  bona 
fide  holder  for  value,  and  not  affected  by  any  equities  existing  between 
the  original  parties.    Russell  A  Washburn  v.  Splater,  273. 

2.  Sec.  32.  ch.  84,  of  the  Gen.  Sts.,  which  provides  that  "  no  action  of 
any  kind  shall  be  had  or  maintained  in  any  court  in  this  state,  for  the 
recovery  or  possession  of  intoxicating  liquor,  or  the  value  thereof,  ex- 
cept such  as  is  sold  or  purchased  in  accordance  with  the  provisions  of 
this  chapter,"  renders  a  promissory  note  piven  for  intoxicating  liquor 
not  thus  sold  or  purchased,  absolutely  void,  so  that  a  bona  fide  holder 
thereof  for  value  and  without  notice,  who  takes  it  in  the  due  course  of 
business  while  current,  cannot  recover  thereon.  StreU  &  Co  v.  San- 
born, 702. 

See  Chancery,  1. 

RELEASE. 

If  one  joint  vendee  release  his  interest  in  a  joint  right  of  action 
against  the  vendor  for  false  and  fraudulent  representations  made  in  the 
sale,  the  interest  of  the  other  vendees  is  thereby  released,  although  the 
releasor  assumed  to  release  only  his  own  interest    James  v.  Aiken,  23. 
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REPLEVIN. 

In  replevin  under  §13,  ch.  36,  of  the  Gen.  Sts.,  not  guilty  is  a  proper 
plea,  and  under  it  the  defendant  may  justify  under  legal  process.  Loop 
v.  WiUiams,  407. 

RETRAXIT. 

1.  In  an  action  of  ejectment  tried  in  the  county  court,  verdict  was 
rendered  for  the  defendant  therein,  exceptions  by  the  plaintiff  allowed, 
and  execution  stayed,  but  no  formal  judgment  on  the  verdict  was  ever 
entered.  Before  the  case  was  entered  in  the  supreme  court,  the  plaintiff 
therein  paid  the  defendant's  costs,  and  the  action  was  no  further  prose- 
cuted. The  proceedings  in  the  case  were  entered  upon  the  docket,  but 
no  formal  record  thereof  was  ever  made  up.  Held,  that  such  payment 
of  costs  was  a  renunciation  of  the  plaintiff's  claim  in  the  action,  and  was 
in  effect  equal  to  a  judgment  against  her.  Armstrong  A  wife  v.  Oolby 
et  al.  359. 

2.  Held,  that  the  parties  in  this  action,  who  claimed  under  the  parties 
in  that,  were  conclusively  bound  by  the  proceedings  therein.    lb. 

SALE. 

1.  If  the  vendor's  fraudulent  representations  constitute  one  of  the 
inducements  to  the  purchase,  it  is  sufficient  to  avoid  the  sale.  James  v. 
Hodsden,  127. 

2.  If  one,  claiming  that  he  has  purchased  property,  but  knowing  that 
he  has  not,  maliciously,  and  without  probable  cause,  sues  out  a  writ  in 
trover  for  it,  for  the  purpose  of  frightening  and  coercing  the  owner  to 
sell  it  to  him;  and  the  owner,  being  a  man  of  ordinary  firmness,  is 
thereby  induced,  through  fear  of  arrest  and  imprisonment,  to  make  such 
sale,  the  sale  is  void  for  duress  of  imprisonment.  BrovmeU  v.  TaX- 
cott,  243. 

3.  Held,  that  it  was  not  necessary,  to  make  the  defence  of  duress  of 
imprisonment  available,  that  the  pretended  vendor  should  have  offered 
to  rescind  the  contract,  and  return  a  note  given  for  the  purchase  money 
that  he  had  not  made  his  own  by  any  act,  and  was  ready  to  return  on  a 
rescission  of  the  contract    lb. 

4.  The  plaintiff  had  a  lien  on  certain  lumber  and  logs,  to  secure 
advances  to  the  defendants.  Other  creditors  of  the  defendants  attached 
said  property,  and  obtained  judgment  and  took  out  execution.  The 
plaintiff  commenced  suit  to  recover  said  advances,  and  attached  said 
property,  subject  to  tbe  attachment  of  said  creditors.    Afterwards,  the 
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plaintiff,  to  protect  his  lien,  and  to  avoid  controversy  with  said 
bought  their  judgment  at  a  discount,  and  had  said  property  sold  upon 
the.  execution  issued  thereon,  and  himself  became  the  purchaser  thereof 
at  the  sheriffs  sale,  and  afterwards  disposed  of  the  property  as  his  own, 
and  did  not  account  therefor  to  the  defendants.  Held,  that  the  plaintiff 
was  entitled  to  the  benefit  of  the  full  amount  of  said  judgment,  and  had 
a  right  to  become  the  purchaser  of  said  property  at  the  sheriff's  sale, 
and  was  not  accountable  therefor  for  more  than  he  bid  it  off  at  Gardm 
v.  Chase  &  Webster,  257. 

5.  A  father  gave  his  son  a  calf,  which  the  son  kept  two  years  and  a 
half  at  his  own  expense,  when  it  was  attached  on  the  father's  debt  con- 
tracted before  the  gift.  Held,  that  after  the  creditor  had  slept  on  his 
rights  thus  long,  and  the  son  had  enhanced  the  value  of  the  gift  to  such 
an  extent,  the  court  would  not  apply  the  principle  of  law  that  a  man 
must  be  just  before  he  is  generous,    Allen  v.  Knowlton,  513. 

6.  The  son  was  in  the  exclusive  possession  of  said  calf  for  one  year, 
when  it  went  back  into  the  father's  possession.  Held,  that  there  was  a 
sufficient  change  of  possession  as  against  attaching  creditors.    lb. 

7.  Husband  and  wife  lived  upon  a  farm  owned  by  the  wife,  which  the 
husband  managed  and  carried  on  in  the  exercise  of  his  marital  rights. 
The  husband  owned  and  kept  thereon  certain  personal  property  that  he 
used  in  carrying  on  the  farm.  Being  upon  the  eve  of  failure,  he  sold 
said  property  to  his  brother  in  part  payment  of  a  debt  he  owed  him, 
with  the  understanding  that  his  brother  should  then  and  there  transfer 
the  same  to  the  wife  at  the  same  price  he  allowed  for  it,  to  be  paid  with 
her  money,  which  was  done  accordingly,  and  the  property  formally 
delivered  to  the  wife.  At  the  time  of  this  transaction,  the  property  was 
taken  from  its  place  of  storage  on  the  farm,  into  the  farm-yard,  for  exam- 
ination, and  after  the  sale  and  delivery  to  the  wife,  was  put  back,  and 
continued  to  remain  on  the  farm  and  be  used  by  the  husband  as  before. 
Held,  that  there  was  not  a  sufficient  change  of  possession  to  protect  the 
property  from  attachment  by  the  husband's  creditors.  Bowen  &  toife  v. 
Amsden,  569. 

SCHOOLS  AND  SCHOOL  DI8TEICTS. 

1.  A  town  voted  to  "  unite  districts  No.  4  and  12  into  one  district, 
and  called  district  No.  4."  Held,  that  said  districts  were  thereby  formed 
into  a  new  district,  distinct  from  either.    Barnes  v.  OvUtf  316. 

2.  The  plaintiff,  having  a  proper  certificate  from  the  town  superin- 
tendent of  schools,  was  hired  to  teach  school  for  the  defendant  for  the 
term  of  three  months.    He  taught  six  weeks,  when  moat  of  the  district 
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became  riinsatiifled  with  his  school,  and  only  one  or  two  scholars  at- 
tended. The  store  legs  and  pipe  were  carried  from  the  school-house, 
and  the  plaintiff  had  to  close  his  school;  but  was  requested  by  the  pru- 
dential committee  to  hold  himself  in  readiness  to  go  on  with  the  school 
the  remainder  of  the  term,  which  he  did,  and  could  get  no  other  employ- 
ment The  prudential  committee  made  no  effort  to  put  the  school-house 
in  condition  for  the  school  to  continue.  Held,  that  the  plaintiff  was  en- 
titled to  recover  for  the  full  term.    Bromley  v.  School  District,  381. 

SLANDER. 

1.  The  words  alleged  were  the  calling  of  plaintinY  children  baetarde. 
Inuendo, "  meaning  to  insinuate  and  be  understood  that  said  children 
were  illegitimate,  and  not  born  in  lawful  wedlock,  and  that  the  said  Eliz- 
abeth [the  plaintiff  wife]  had  been  unfaithful  to  her  husband,  and  had 
not  observed  and  kept  her  marriage  covenants,  but  had  been  guilty  of 
lewd  and  unchaste  conduct,  and  had  committed  a  crime  under  the  stat- 
utes of  this  state."  There  was  no  prefatory  averment  of  any  intent  to 
charge  any  particular  crime.  Held,  that  the  averments  did  not  im- 
pute crime  with  sufficient  certainty,  and  that  the  words  alleged  were  not, 
therefore!  actionable  per  ee.    Hoar  A  toife  v.  Ward  A  w#fe,  667. 

2.  Words  charging  one  with  being  a  bastard  are  not  actionable  per  ee. 
lb. 

3.  Where  the  declaration  contains  allegations  of  different  slanders  at 
different  times,  a  general  allegation  of  special  damage,  "  by  means  of  the 
committing  of  which  said  several  grievances,'9  is  not  sufficient  It  must 
be  averred  from  what  particular  wrongful  act  the  special  damage  is 
claimed  to  have  resulted.    16. 

SOLDIER'S  BOUNTY. 

Previous  to  the  plaintiff's  re-enlistment  in  the  field  to  the  defendant's 
credit,  he  learned  from  a  letter  written  by  one  of  the  defendant's  select- 
men who  had  authority  to  procure  enlistments,  but  it  did  not  appear  that 
it  was  written  in  his  official  capacity,  to  one  of  the  members  of  the 
plaintiff's  company,  that  the  town  was  paying  a  bounty  of  $300  to  each 
man  who  would  enlist  to  the  credit  of  the  town  on  its  quota  under  the 
call  of  October  17,  1868,  for  900,000  men;  and  the  plaintiff  re-enlisted 
and  was  mustered  to  the  credit  of  the  town,  relying  upon  the  informa- 
tion contained  in  said  letter,  expecting  the  bounty.  Immediately  upon 
his  re-enlistment,  he  and  others  of  his  company  who  had  re-enlisted, 
caused  a  letter  to  be  written  to  the  selectmen,  giving  them  notice  of 
their  m  enlistment,  and  that  they  understood  they  abeuld  apply  en  said 


774  INDEX. 


quota,  and  that  they  should  claim  the  bounty.    Held,  that  said  letters 
did  not  constitute  a  contract  between  the  plaintiff  and  the  town. 
ders  v.  Bolton,  276. 

STATUTES. 

1.  The  willfulness  meant  by  §3,  No.  4,  of  the  Acts  of  1869,  is  such 
a  drunken  person  may  have.  If  the  act  committed  by  such  person  is 
the  result  of  such  capacity  as  he  has  for  determining  what  he  will  do,  it 
is  within  the  meaning  of  the  statute.  Proof  that  such  person  commit- 
ted an  injury,  if  no  excuse  or  justification  appears  out  of  the  circum- 
stances, is  sufficient  from  which  to  find  that  he  did  it  intentionally  or 
wilfully,  according  to  his  capacity,  and  would  make  out  this  part  of  a  case 
under  that  statute,  unless  some  excuse  or  justification  is  made  to  appear 
by  way  of  defence  from  other  circumstances.     Smith  v.  Wilcox,  537. 

2.  The  word  injury,  in  that  statute,  was  used  in  the  sense  of  unlawful 
damage  or  hurt;  and  anything  done  in  lawful  self-defence,  would  not  be 
actionable  under  the  statute,    lb. 

STATUTES  CONSTRUED,  EXPLAINED,  OB  CITED. 

1.  Gen.  Sts.  ch.  30,  §  41,  in  relation  to  Amendments.    Bates  &  wifi 

v.  Cilley,  1. 

2.  Gen.  Sts.  ch.  30,  §  32,  in  relation  to  Notice  under  the  General 
Issue.    James  v.  Aiken,  23. 

3.  Gen.  Sts.  ch.  34,  §  47,  in  relation  to  the  Exemption  of  Nego- 
tiable Paper  from  Trustee  Process.  Bank  of  Newbury  et  al  v. 
Webster,  43. 

4.  Gen.  Sts.  ch.  36,  §  24,  in  relation  to  Witnesses.  Abbott  et  a2s.  y. 
Choate  et  als.  53;  Godfrey  et  al.  v.  Downer,  admr.  653. 

5.  Acts  of  1866,  No.  37,  in  relation  to  Appeals  from  Judgments 
of  Justices  of  the  Peace  in  Civil  Cases.    Ids  v.  Story,  62. 

6.  Gen.  Sts.  ch.  31,  §  64,  in  relation  to  Entering  Appeals  for  Af- 
firmance,   lb. 


7.  Acts  of  1858,  No.  76,  §  4,  in  relation  to  Using  Water  in 
Village  of  Rutland  without  Permission  of  the  Water  Com- 
missioners.    Village  of  Rutland  v.  Edgerton,  155. 

8.  Gen.  Sts.  ch.  94,  §  10,  in  relation  to  Conviction  of  Persons 
Found  Intoxicated.    State  v.  Deavttt,  267;  State  v.  JTsJfay,  294. 
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9.  Gen.  Ste.  ch.  94,  §13,  in  relation  to  Penalty  for  Keeping  In- 
toxicating Liquor  with  Intent  to  Sell,  Ac.  State  v.  Reynolds,  297. 

10.  Acts  of  1868,  No.  88,  §  2,  in  relation  to  the  Powers  and  Liabil- 
ities of  the  Street  Commissioners  of  the  City  of  Burlington. 
Woodhouse  et  als.  v.  Burlington,  300. 

11.  Gen.  Sts.  ch.  25,  §  41,  in  relation  to  the  Liability  of  Towns 
for  Damage  upon  Highways  and  Bridges.  Brown  v.  Fairhaven  <fc 
Westhaven,  386. 

12.  Gen.  Sts.  ch.  24,  §41,  in  relation  to  Commissioners  to  Lay  Out 
Highways.    Chase  et  als.  v.  Rutland,  393. 

13.  Gen.  Sts.  ch.  53,  §  27,  in  relation  to  Appeals  from  Probate 
Court.    Admr.  of  Gilbert's  Estate  v.  Admr.  of  Howe's  Estate,  402. 

14.  Gen.  Sts.  ch.  35,  §  13,  in  relation  to  Replevin  of  Goods.  Loop 
y.  WiJMams,  407. 

15.  Gen.  Sts.  ch.  24,  §  65,  in  relation  to  Laying  Out  Highways 
and  Bridges.    Jamaica  v.  Wardsboro  and  Townshend,  451. 

16.  Gen.  Sts.  ch.  94,  §  28,  in  relation  to  the  Form  of  Complaint 
Against  a  Manufacturer  of  Intoxicating  Liquor.  State  v. 
XoveU,493. 

17.  Acts  of  1867,  No.  21,  in  relation  to  the  Bights  of  Married 
Women.    White  A  wife  v.  Waite,  502. 

18.  Acts  of  1869,  No.  4,  §3,  in  relation  to  Liability  of  Illegal 
Seller  of  Intoxicating  Liquor.    Smith  v.  Wilcox,  537. 

19.  Gen.  Sts.  ch.  19,  §  1,  in  relation  to  the  Settlement  of  Paupers. 
Baltimore  v.  Chester,  MS. 

20.  Gen.  Sts.  ch.  84,  §  58,  in  relation  to  the  Collection  of  Taxes 
when  the  Collector  has  become  Disabled.    Clement  v.  Hale,  680. 

21.  Gen.  Sts.  ch.  83,  §27,  in  relation  to  the  Duty  of  Listers  to  No- 
tify Persons  Assessed  for  Money,  &c.    lb. 

22.  Gen.  Sts.  ch.  94,  §32,  in  relation  to  Actions  for  Intoxicating 
Liquor.    Streit  &  Co.  v.  Sanborn,  702. 

23.  Gen.  Sts.  ch.  63,  §  17,  in  relation  to  the  Limitation  of  Actions. 
Spear  v.  Braintree,  729, 
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STATUTE  OF  FRAUDS. 

1.  The  section  of  the  Statute  of  Frauds  that  relates  to  the  sale  of 
goods,  wares,  and  merchandise,  for  the  price  of  WO  or  oyer,  is  unlike  the 
section  providing  that  no  action  shall  he  brought  in  certain  cases,  unless 
the  promise,  &c,  or  some  memorandum  or  note  thereof,  shall  be  in 
writing.  This  does  not  invalidate  the  contract,  but  only  takes  away  the 
right  to  prove  it  by  parol,  and  if  a  defendant  allows  it  to  be  proved  thus 
without  objection,  he  thereby  waives  the  statutory  provision,  and  the 
court  has  only  to  enforce  the  contract  as  proved;  while  that  does  not 
wholly  forbid  proving  the  contract  by  parol,  but  renders  it  invalid  when 
thus  proved,  unless  the  requirements  of  the  section  have  been  complied 
with.    Strong  tt  ala.  v.  Dodds,  348. 

2.  The  plaintiftY  travelling  agent  sold  a  bill  of  goods  to  the  defendant 
through  his  clerk,  and  ordered  the  goods  of  the  plaintiffs  by  letter. 
Held,  that  said  agent  could  not  be  regarded  as  the  agent  of  the  defendant 
in  writing  and  sending  said  letter;  and  that  said  letter  was  not  such  a 
memorandum  or  note  of  the  contract,  as  contemplated  by  the  Statute  of 
Frauds.    lb. 

3.  The  plaintiffs,  pursuant  to  the  defendant's  order,  peeked  said 
goods  and  marked  them  to  the  defendant,  and  delivered  them  to  a  rail- 
road company  for  transportation  to  him,  and  duly  advised  him  thereat 
The  goods  never  came  to  the  possession  of  the  defendant,  but  were  lost 
by  the  railroad  company.  Held,  that  said  company  was  the  agent  and 
servant  of  the  defendant,  and  that  the  receipt  of  said  goods  by  it,  was 
such  an  acceptance  and  receipt  thereof  by  the  defendant,  as  to  take  the 
case  out  of  the  Statute  of  Frauds.    lb. 

.  STATUTE  OF  LIMITATIONS. 

1.  To  a  plea  of  the  Statute  of  Limitations,  the  plaintiff  replied  that 
he  brought  suit  against  the  defendant  for  the  same  cause  of  action,  and 
that  on  trial  the  court  held  that  his  proof  did  not  sustain  his  declaration, 
and  directed  a  verdict  for  the  defendant,  under  a  rule  that  the  plaintiff 
have  leave  to  except,  and  that  if  the  supreme  court  found  no  error  in  the 
judgment  of  the  county  court,  the  judgment  should  be  reversed  pro 
forma,  and  the  cause  remanded,  with  leave  to  the  plaintiff  to  amend  his 
declaration  on  payment  of  costs  to  the  time  of  amendment;  that  the  plain- 
tiff carried  the  case  up  on  exceptions,  and  the  supreme  court  found  no 
error  in  the  judgment,  but  reversed  the  same  under  said  rule,  and  re- 
manded the  cause,  with  leave  to  the  plaintiff  to  amend;  that  at  the  sec- 
ond-temn-of  the  county-court  after  said  cause  was  remanded,  the  plain- 
tiff became  nonsuit  by  order  of  court,  and  brought  this  suit  within 
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year  after  the  reversal  of  judgment  and  entry  of  nonsuit    Held,  bad  on 
general  demurrer.    Poland  v.  Grand  Trunk  B.  B.  Co.  73. 

2.  Plaintiff '8  guardian  brought  assumpsit  in  his  own  name  as  guar- 
dian, and  the  suit  was  defeated  for  that  reason,  without  trial  upon  the 
merits.  Plaintiff,  by  the  same  person  as  guardian,  commenced  a  new 
action  for  the  same  cause,  within  one  year  after  the  termination  of  the 
former  action.  Held,  that  the  Statute  of  Limitations  was  saved  by  the 
former  action,  under  §17,  ch.  63,  of  the  Gen.  Sts.  /Spear  v.  Braintree,  729. 

See  Chancery,  6. 

TAXES. 

1.  A  warrant  for  the  collection  of  a  land-tax,  recited  the  assessment 
of  the  tax  by  the  legislature,  the  appointment  of  the  collector,  naming 
him,  and  was  in  the  usual  form,  defining  the  duties  of  the  collector. 
Immediately  following  the  record  of  the  warrant,  was  a  record  of  the 
certificate  of  the  oath,  which  recited  that  the  collector,  naming  him, 
u  personally  appeared,  and  was  duly  sworn  to  perform  the  duties 
assigned  him  as  collector  of  said  tax  in  and  by  the  above  warrant,  as  the 
law  directs.9'  Held,  that  such  oath  answered  the  requirement  of  the 
statute.     Wing,  admr.  v.  Hall  et  ah  182. 


2.  The  advertisement  of  a  committee  appointed  to  superintend  the 
expenditure  of  a  land-tax,  notifying  the  land-owners  of  the  time  when 
{hey  can  work  out  their  taxes,  need  not  name  the  town  where  the  legis- 
lature sat  when  the  act  assessing  the  tax  was  passed,    lb. 

3.  The  record  showed  that  a  schedule  of  the  lands  subject  to  such 
tax,  was  furnished  to  the  collector,  wherein  the  names  of  the  original 
grantees,  the  divisions,  numbers,  and  description  of  the  lots,  the  number 
of  acres  taxed  in  each  lot,  and  the  amount  of  the  tax,  appeared.  Imme- 
diately following  this,  was  the  record  of  the  collector's  return  of  his 
proceedings,  wherein  he  certified,  "  that  the  foregoing  are  true  records 
and  entries  of  my  proceedings  in  the  collection  of  the  tax  therein 
described."  Held,  that  this  was  sufficient  to  establish,  prima  facie  at 
least,  that  such  a  tax-bill  was  furnished  to  the  collector  as  the  law 
required.    lb. 

4.  The  town  clerk's  certificate  immediately  following  the  record  of 
such  committee's  and  collectors  advertisement,  was,  *  *  *  "that 
the  above  is  a  true  copy  of  the  original  advertisement,  as  published  in 
[giving  the  names,  volumes,  numbers,  and  dates  of  the  several  news- 
papers]; which  nine  newspapers,  each  containing  an  advertisement  of 
which  the  above  is  a  copy,  have,  this  13th  day  of  June,  J.833,  been  pre- 
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sented  to  me  at  my  office  by  John  Taisey,  the  collector,  for  record;  and 
have  been  severally  examined  and  carefully  compared  with  the  above 
copy  by  me."    Held,  sufficient  in  form.    lb. 

6.  An  objection  to  a  tax-sale  and  proceedings,  "  for  other  defects  on 
the  face  of  the  papers,  apparent  of  record,"  is  too  vague  and  indefinite 
for  consideration.    lb. 

6.  No  title  passes  under  a  land-tax  collector's  deed,  unless  the  com- 
mittee's account  has  been  approved  by  the  county  court  as  required  by 
statute;  and  it  devolves  upon  the  party  claiming  under  such  deed,  to 
show  such  approval.    lb. 

7.  The  vendee  at  a  land-tax  sale  that  was  admitted  to  be  invalid, 
entered  upon  the  land,  claiming  title,  and  cut  timber  thereon  for  the 
purpose  of  taking  possession,  and  subsequently  obtained  a  deed  thereof 
from  the  collector.  Held,  that  the  sale  gave  him  no  right  to  enter  upon 
the  land,  certainly  until  the  time  of  redemption  had  expired,  and  no 
color  of  title  that  would  extend  his  possession,  constructively,  beyond 
the  limits  of  the  land  actually  occupied,  and  that  his  color  of  title  mu*t 
be  restricted  to  the  time  of  obtaining  his  deed.    lb. 

8.  Subsequent  legislation  has  not  altered  the  law  as  declared  in  Spear 
v.  Braintree,  24  Vt.  414,  that  the  alterations  made  in  the  grand  list  of 
the  several  towns,  by  the  equalizing  committee  of  the  legislature,  only 
affect  state  taxes.    Barnes  v.  Ovitt,  316. 

9.  If  the  quinquennial  appraisal  of  real  estate  is  not  sworn  to  by  the 
listers,  it  is  void  as  a  basis  of  taxation;  and  a  subsequent  annual  list, 
made,  certified,  and  sworn  to,  according  to  the  provisions  of  the  statute 
in  relation  to  such  lists,  does  not  cure  the  defect    Houghton  v.  HaU,  333. 

10.  A  collector  of  taxes  is  under  no  obligation  to  give  a  receipt  for 
taxes  paid  to  him.    Stiles  v.  Hitchcock,  419. 

11.  A  tax-payer's  refusal  to  pay  his  tax  unless  a  receipt  therefor  be 
given  him,  is  equivalent  to  an  absolute  refusal  to  pay,  and  is  a  waiver  of 
his  right  to  the  statutory  notice  of  six  days  before  distress.    26. 

12.  Evidence  that  it  had  been  for  a  long  time  customary  for  the  col- 
lector to  give  receipts,  is  not  admissible.  The  duties  of  collectors  are 
prescribed  by  statute,  and  cannot  be  varied  by  custom.    16. 

13.  Where  the  collector  of  taxes  has  permanently  removed  from  the 
town,  the  selectmen  have  authority  under  §68,  ch.  84,  of  the  Gen.  Sts., 
to  appoint  a  person  to  collect  and  pay  over  to  the  proper  authority  all 
unpaid  taxes.    Clement  v.  Hale,  680. 


INDEX.  779 


14.  It  is  not  the  duty  of  listers,  under  §  27,  ch.  83,  of  the  Gen.  Ste., 
to  notify  persons  whom  they  assess  for  bank  stock,  of  the  sum  in  which 
they  are  assessed,  and  of  the  time  and  place  when  and  where  they  will 
hear  those  who  feel  themselves  aggrieved  by  such  assessment  Hence, 
the  want  of  such  notice,  or  a  misunderstanding  on  the  part  of  one  of  the 
listers  of  a  claj.ni  by  a  person  thus  assessed  that  his  stock  should  be  ex- 
empt by  reason  of  debts  due  from  him,  will  not  vitiate  his  list    lb. 

TENDER. 

To  make  good  a  tender  in  an  action  on  book  account,  the  money  must 
be  produced  at  the  hearing  before  the  auditor.  Sargent  v.  Slack  4 
Tr.  674. 

TRESPASS. 

1.  A  meeting-house  was  built  upon  land  with  the  permission  of  the 
owner,  who  subsequently  conveyed  the  land  to  trustees  in  trust,  to  be 
occupied  for  a  meeting-house  common,  or  green,  and  for  the  continua- 
tion of  a  meeting-house  thereon ;  and  when  it  ceased  to  be  occupied  for 
that  purpose,  to  revert  to  the  grantor.  Held,  that  the  failure  to  keep  the 
house  in  such  repair  that  it  could  be  occupied  for  public  worship,  would 
not,  of  itself,  terminate  the  right  of  a  pew-holder  to  his  pew,  nor  leave 
hira  without  right  to  maintain  an  action  for  injury  done  thereto  by  a 
stranger ;  but  would  ouly  make  his  right  thereto  less  valuable,  and  there- 
fore lessen  the  amount  he  could  recover.    Howe  v.  Stevens,  262. 

2.  A  pew-holder  cannot  maintain  trespass  for  the  mere  breaking  and 
entry  of  the  meeting-house  in  which  his  pew  is  situate;  but  he  may  for 
the  destruction  of  his  pew,  and  this,  although  he  sue  for  the  entry  with  it; 
for  the  destruction  of  the  pew  is  the  gist  of  the  action.    lb. 

3.  Although  others  may  have  so  far  obtained  possession  of  a  meeting- 
house as  to  oust  the  society,  yet  a  pew-holder  may  maintain  trespass  for 
the  first  invasion  of  his  individual  right  to  his  pew  after  such  ouster.  lb. 

4.  A  pew-holder'sright  is  only  a  right  to  occupy  his  pew  during  pub- 
lic worship;  and  when  the  meeting-house  is  in  such  a  ruinous  condition 
that  it  cannot  be  and  is  not  occupied  for  public  worship,  he  can  recover 
only  nominal  damages  for  injury  to  his  pew.    lb. 

5.  The  plaintiff  owned  the  northerly  part  of  lot  No.  9,  which  ad- 
joined lot  No.  10,  owned  by  H.  H.  sold  some  ash  timber  standing  on 
his  lot,  to  one  of  the  defendants,  to  be  worked  into  scythe  snaths,  and 
then  sold  the  lot  to  F.,  reserving  said  timber.  Afterwards,  said  defend- 
ant hired  £.,  the  other  defendant,  to  cut  the  timber  so  purchased,  and 
split  and  shave  the  same  into  scythe  sticks,  and  advised  him  to  employ 
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F.,  the  owner  of  the  land,  to  cut  and  haul  out  the  trees,  as  that  would 
save  any  trouble  about  breaking  down  and  injuring  other  timber; 
and  B.  employed  F.  accordingly.  B.  was  unacquainted  with  the 
lines  of  said  lots,  the  division  line  of  which  was  in  fact  in  dispute,  and 
was  unacquainted  with  the  locality  where  said  timber  was,  and  it  was 
not  pointed  out  or  particularly  described  to  him  by  the  other  defend- 
ant. B.  relied  upon  F.  to  cut  the  timber  in  the  right  place,  but  no 
particular  directions  were  given  F.  where  to  cut  the  timber.  F.  unde- 
signedly cut  some  timber  on  the  plaintiff's  land,  and  such  timber  was 
received  and  used  by  the  first-named  defendant,  and  F.  was  paid  for  cut- 
ting the  same.  Neither  defendant  knew  F.  had  cut  timber  on  the  plain- 
tiff's land,  until  after  this  suit  was  commenced,  and  after  the  timber  had 
been  shipped  to  market.  Held,  that  the  defendants  were  liable  in  tres- 
pass for  the  timber  thus  cut  on  the  plaintiff's  land.  Small  v.  Ball  et  ah 
486. 

6.  The  law  allows  persons  to  use  against  others  only  such  means  as 
are  necessary  for  self-defence.  Resort  to  a  deadly  weapon  is  not  neces- 
sary, except  to  avert  impending  death  or  enormous  bodily  harm.  Smith 
v.  Wilcox,  537. 

TROVER. 

1.  If  one's  fowls  mingle  with  his  neighbor's,  he  has  a  right  to  his  own, 
though  he  cannot  identify  them  all ;  and  an  offer  by  his  neighbor  to 
deliver  him  those  he  can  identify,  and  any  others  he  may  select,  to  a  cer- 
tain number,  but  less  than  he  claims,  and  less  than  his  testimony  tends 
to  show  him  entitled  to,  which  he  refuses,  will  not  satisfy  such  right; 
and  a  refusal  to  so  charge,  is  not  error.    Leonard  v.  Belknap,  602. 

2.  And  if  his  neighbor  shut  up  the  whole  flock,  against  his  will,  and 
refuse  to  let  them  at  large,  to  see  if  his  can  be  identified,  it  is  the  exer- 
cise of  such  dominion  over  them,  in  exclusion  or  defiance  of  his  right,  as 
to  amount  to  a  conversion.    lb. 

TRUSTEE  PROCESS. 

1.  Negotiable  paper  transferred  to  a  bank  before  maturity,  is  exempt 
from  attachment  by  trustee  process,  by  §47,  ch.  34,  of  the  Gen.  St*., 
although  judgment  be  obtained  against  the  trustee  before  such  transfer. 
Bank  of  Newbury  et  ah  v.  Webster,  43. 

2.  The  defendant  owed  the  claimant,  and  gave  him  a  demand  against 
N.  to  collect  and  give  him  credit  for.  The  claimant  made  a  writ  on  the 
demand,  and  sent  it  to  the  trustee,  with  directions  to  serve  it,  unless  N. 
paid  the  demand  and  costs,  in  which  event,  to  send  the  money  to  him. 
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N.  paid  the  demand,  but  before  the  trustee  could  send  it  to  the  claimant, 
he  was  trusteed.  Held,  that  the  money  belonged  to  the  claimant  Hale 
v.  Foley  A  Tr.  260. 

3.  6.  conveyed  his  farm  and  property  to  his  son-in-law,  reserving  the 
control  thereof  during  life,  and  look  back  a  mortgage  thereon,  condi- 
tioned for  his  life  support,  and  for  the  payment  on  demand  after  his  death, 
of  $1000  to  the  defendant,  his  son.  The  mortgagor  did  not  assume  the 
payment  of  said  $1000,  other  than  by  said  mortgage,  and  S.  was  still 
living.  Held,  that  the  mortgagor  could  not  be  held  as  trustee  of  the 
defendant    Morey  v.  Sheltus  &  Tr.  342. 

4.  A  trustee  cannot  deduct  out  of  the  effects  and  credits  in  his  hands, 
a  demand  against  the  principal  defendant  for  money  paid  on  the  illegal 
sale  of  intoxicating  liquor.  The  only  remedy  to  recover  back  such  pay- 
ments, is  given  by  §32,  ch.  94,  of  the  Gen.  Sts.;  and  that  remedy  is  per- 
sonal to  the  purchaser,  to  be  enforced  at  his  option.  Thayer  v.  Partridge 
A  Tr.  423. 

5.  A  trustee  having  money  in  his  hands  derived  from  the  illegal  sale 
of  intoxicating  liquor  by  him  as  agent  of  the  principal  defendant,  can- 
not set  up  as  a  defence,  the  illegality  of  the  transaction  by  virtue  of 
which  he  received  the  money,    lb. 

6.  At  the  time  of  the  service  of  process  on  them,  trustees  had  liquor  in 
their  hands  belonging  to  the  principal  defendant,  consigned  to  them  for 
sale  on  commission.  Afterwards,  they  converted  it  to  their  own  use. 
Held,  that  they  were  properly  chargeable  with  the  value  thereof.    lb. 

7.  Suit  before  a  justice;  judgment  against  principal  defendant  by 
default;  trustees  adjudged  chargeable;  appeal  by  claimant.  In  county 
court,  commissioner  appointed  and  called  out,  without  objection  by 
plaintiff.  Claimant  never  filed  allegations.  Held,  so  far  a  waiver  by  the 
plaintiff,  that  he  could  not  object  to  claimant's  being  heard  before  the 
commissioner  because  allegations  were  not  filed.  Carr  v.  Severn  A  Tre. 
574. 

8.  Semble  that  it  is  discretionary  with  the  county  court  whether  it 
will  order  allegations  to  be  filed.    lb. 

9.  It  was  agreed  among  the  defendant,  claimant,  W.,  and  the  trustees, 
that  the  defendant  should  perform  service  in  the  employment  of  the 
trustees,  for  the  claimant,  in  W's  name,  and  that  W.  should  receive  the 
pay  therefor  from  the  trustees,  and  pay  the  same  to  the  claimant;  in 
consideration  whereof  the  claimant  agreed  to  and  did  advance  supplies 
to  the  defendant  for  the  .support  of  his  family,  whereby  the  defendant 
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was  enabled  to  perform  the  service.  Held,  an  original  undertaking,  and 
not  an  assignment  of  a  present  or  prospective  claim,  and  that  the  trus- 
tees were  not  chargeable  as  trustees  of  the  defendant    lb. 

TRUSTS  AND  TRUSTEES, 

1.  Trustees  have  an  inherent  equitable  right  to  be  reimbursed  all 
expenses  reasonably  incurred  in  the  execution  of  the  trust;  and  it  is 
immaterial  that  there  are  no  provisions  for  such  expenses  in  the  instru- 
ment of  trust.    Eensselaer  &  Saratoga  B  B.  Co.  v.  Miller  &  Knapp,  146. 

2.  All  such  expenses  are  a  lien  upon  the  trust  property;  and  the 
trustee  will  not  be  compelled  to  part  with  the  property  until  such 
expenses  are  paid.    lb. 

3.  Held,  that  in  this  case,  the  trustees  had  done  nothing  whereby  they 
had  lost  such  Hen.    lb. 

WATER  RIGHTS  AND  PRIVILEGES. 

1.  Covenant,  that  "  in  case  there  is  not  at  any  time  a  full  supply  of 
water  for  the  simultaneous  operations  of  the  works  connected  with  the 
dam,  the  grist-mill  shall  draw  its  requisite  quantity  of  water,  exclusive 
of  all  other  works."  Held,  that  the  grist-mill  right  was  not  merely  a 
right  to  use  the  water  exclusively  in  the  manner  and  for  the  time  it  was 
then  accustomed  to  be  used;  but  a  right  to  use  the  water  in  quantity  as 
thon  used,  and  for  such  length  of  time  during  the  season  of  scarcity  as 
the  custom  and  business  of  the  mill  might  require;  and  that  if  the  work 
done  in  six  hours  by  the  wheel  substituted  for  the  one  in  the  mill  when 
the  covenant  was  made,  was  as  much  as  that  done  by  the  latter  in  twenty- 
four  hours,  and  with  the  use  of  less  water,  there  would  seem  to  be  no 
breach  of  covenant,  provided  the  business  done  was  the  same  in  char- 
acter as  that  being  done  when  the  covenant  was  made.  Howe  Scale  Ob. 
v.  Terry  et  al.  109. 

2.  At  the  time  the  defendants  purchased  said  grist-mill,  the  flume 
and  wheel  that  had  been  used  to  operate  the  plaintiff's  machine  shop  on 
the  opposite  side  of  the  stream,  had  rotted  away,  and  could  not  be  used. 
The  defendants  operated  said  grist-mill  as  it  ever  had  been  operated, 
and  with  proper  care,  and  used  water  which  otherwise  could  be  used  by 
no  one.  The  plaintiff  had  no  flume,  wheel,  or  other  appliance  by  which 
the  water  could  be  used,  and  gave  the  defendants  no  notice  that  in  grind- 
ing at  their  mill  they  were  working  injury  to  the  plaintiff,  or  that  the 
plaintiff  purposed  or  desired  to  rebuild  its  works  and  use  the  water.  The 
declaration  alleged  that  the  defendants  had  used  the  water  so  as  wrong- 
fully to  deprive  the  plaintiff  of  the  use  thereof  to  operate  the  wheel  if 
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said  machine  shop.  Held,  that  the  defendants,  by  continuing  the  use  of 
their  grist-mill  in  the  ordinary  manner,  without  notice  from  the  plaintiff 
as  aforesaid,  were  guilty  of  no  actionable  wrong  to  the  plaintiff.    lb. 

3.  Held,  that  if  the  defendants  should  use  the  whole  water  of  the 
stream  when  the  plaintiff  had  no  machinery  or  provision  for  its  use,  such 
use  would  be  presumed  to  be  with  the  consent  and  for  the  benefit  of 
all.    lb. 

4.  An  incorporated  aqueduct  company  that  supplied  its  several  mem- 
bers, who  were  called  post-holders,  with  water  through  posts  at  their 
residences,  conveyed  by  indenture  its  aqueduct  to  the  plaintiff,  an  incor- 
porated village,  but  provided  that  the  several  proprietors  of  posts  in  said 
aqueduct,  should  at  all  times  be  entitled  to  draw  water  therefrom,  "  in 
such  quantities,  and  upon  the  payment  annually  or  semi-annually  of  such 
sum  by  each,  as  shall  be  determined  by  a  joint  committee  of  six,"  to  be 
appointed  in  equal  numbers  by  the  parties  to  the  indenture.  Said  com- 
mittee were  appointed,  and  fixed  rates,  and  resolved  that  if  the  rates 
established  by  the  plaintiff's  water  commissioners  should  be  thereafter 
changed,  the  rates  fixed  by  them  should  be  changed  in  the  same  ratio; 
and  also  resolved,  that  said  post-holders  should  be  entitled  to  draw  water 
by  gauge  or  stop-cock,  at  their  option;  but  if  by  gauge,  that  the  same 
should  be  under  the  control  of  said  commissioners.  Held,  that  said 
committee  did  not,  by  their  resolutions,  delegate  or  attempt  to  dele- 
gate their  authority  to  said  water  commissioners.  Village  of  Rutland 
v.  Edgerton,  155. 

5.  The  rates  established  by  said  committee  were,  that  families  hold- 
ing posts  in  said  aqueduct,  not  exceeding  five  in  number,  should  be  en- 
titled to  water  at  thy  rate  of  five  dollars  a  year,  payable  in  advance; 
families  with  more  thau  five  persons  and  not  exceeding  seven,  six  dol- 
lars; families  with  more  than  seven  persons,  seven  dollars;  for  each 
horse  and  cow,  fifty  cents.  At  the  time  said  rates  were  fixed,  water- 
closets  cleansed  with  water,  were  not  in  use  in  the  vicinity,  and  did  not 
come  into  use  till  some  time  thereafter,  when  the  defendant,  who  was  a 
post-holder,  put  one  into  his  house,  and  drew  water  by  means  of  a  stop- 
cock, but  used  no  more  than  when  he  drew  by  a  gauge.  Held,  that  the 
use  of  the  water  for  said  water-closet,  was  a  new  use,  not  provided  for  by 
the  rates  established  by  said  committee,  except  by  the  application  of  the 
role  by  them  provided  for  changing  said  rates,    lb. 

6.  Held,  also,  that  the  defendant  was  liable  in  an  action  founded  on 
§  4,  No.  76,  of  the  Acts  of  1858,  for  using  the  water  for  said  water-closet 
without  permission  of  said  water  commissioners,  or  paying  or  tendering 
extra  rent  therefor.    16. 
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WITNESS. 

1.  Where  a  man  is  temporarily  absent  from  home  for  a  day,  leaving 
his  wife  at  home  without  any  special  charge  or  agency,  and  only  with 
such  as  married  women  living  and  keeping  house  with  their  husbands 
would  have  in  such  cases,  she  is  not  the  agent  of  her  husband  so  that 
she  can  be  a  witness  for  him  as  to  matters  trau spiring  during  his  absence. 
Bates  &  wife  v.  CiUey,  1. 

2.  Section  24,  ch.  36,  of  the  Gen.  Sts.,  expressly  excludes  a  party  from 
testifying  in  his  own  behalf  to  a  contract  in  issue  and  on  trial,  when  the 
other  party  thereto,  and  with  whom  it  was  made,  is  dead,  and  his  execu- 
tor or  administrator  is  a  parly  to  the  suit.  Abbott  et  aU  v.  Choate  et 
als.  53. 

3.  If  a  wife  be  directly  interested  in  the  event  of  a  suit,  although  she 
be  not  a  party  to  the  record,  her  husband  is  not  a  competent  witness  in 
the  cause.     Wheeler  v.  Wheelers  Estate,  637. 

4.  In  audita  querela  to  set  aside  a  judgment  for  fraud,  the  judgment 
creditor  being  dead,  the  judgment  debtor  is  not  a  competent  witness. 
Godfrey  et  ah  v.  Downer,  admr.  653. 
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